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ARGUED  AND  DETERMINED 


SUPREME  COURT  0¥  JUDICATURE 


STATE  OF  INDIANA, 


AT  INDIANAPOIJS,  NOVEMBER  TERM,  1843,  IN  THE  TWENTY- 
EIGHTH  YEAR  OF  THE  STATE. 


Doe,  on  the  Demise  of  Shute  v.  Grimes  and  Another. 

Mortgagee's  Right  to  Possession. — The  mortgagee  of  real  estate  has  a 
right  to  the  immediate  possession  of  the  mortgaged  premises,  unless  there 
be  an  agreement  to  the  contrary  expressed  in  the  mortgage  or  plainly  infer- 
ible  from  it. 

APPEAL  from  the  Wayne  Circuit  Court. 

Sullivan,  J.- -This  was  an  action  of  ejectment  brought  by 
a  mortgagee  against  a  mortgagor.  Plea,  not  guilty.  The  mort- 
gage-deed was  dated  August  the  21st,  1841,  and  was  made  to 
secure  the  payment  of  §4,100  in  three  years  from  its  date.  Tiie 
suit  was  commenced  before  default  in  the  payment  of  the 
mortgage-money,  and  the  only  question  in  the  case  is,  whether 
ejectment  may  be  maintained  by  a  mortagee  against  a  mort- 
gagor before  default,  where  the  mortgage-deed  is  silent  as  to 
the  possession.  The  Circuit  Court  gave  judgment  for  the 
defendant,  and  the  plaintiff  appealed  to  this  Court. 
Vol.  VIL— 1  (1) 
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Doe,  on  tlie  Demise  of  Bronn  and  Others,  v.  Mace  and  Others. 

The  law,  we  tliink,  is  well  settled  that  the  mortgagee,  by 
virtue  of   his  mortgage,  bceomes  the  legal  owner  of 
P2]  the  -'^premises,  and  is  consequently  entitled  at  law  to 

the  immediate  possession,  unless  there  be  an  agree- 
ment betw-ecn  the  parties,  expressed  in  the  contraet,  or  plainly 
inferible  from  it,  that  the  mortgagor  shall  remain  in  possession 
Coote  on  Mort.,  342,  351;  1  Powell  on  Mort.,  158,  n.;  3  Id., 
1152;  4  Kent,  155.  In  Birch  v.  Wright,  1  T.  E.,  378,  Buller, 
J.,  says:  "The  morigagce  has  a  right  to  the  actual  possession 
whenever  he  pleases;  he  may  bring  his  ejectment  at  any 
moment  that  he  will ;  and  he  is  entitled  to  the  estate  as  it  is 
with,  all  the  crops  gro\Ying  on  it."  And  in  Cohnan  v.  PacJcufd, 
16  Mass.,  39,  the  Court  said  that  it  had  long  been  settled  and 
well  known,  that  a  mortgagee  had  a  right  to  immediate  posses- 
sion of  the  mortgaged  premises;  and  yet,  said  the  Court, 
"parties  still  go  on  making  mortgages  without  any  covenant 
respecting  the  possession,  although  it  is  intended  that  the 
mortgagor  shall  remain  in  possession  until  the  condition  is 
broken."  Courts  of  equity  also  acknowledge  the  right  of  the 
mortgagee  to  the  possession,  and  will  not,  it  seems,  interfere 
to  prevent  him  from  pursuing  his  legal  remedy.  Cholmondelei, 
V.  Clinton,  2  Merivale,  359 ;  Williams  v.  3Iedlicot,  6  Price,  495 

Per  Curiam. — The  judgment  is  reversed  with  costs.     Cause 
remanded,  &c. 

J.  S.  Newman  and  S.  E.  Perldns,  for  the  appellant. 

J.  Pariden,  for  the  appellees. 


Doe,  on  the  Demise  of  Brown  and  Others,  v.  Mace  and 

Others. 

Mortgage — Who  may  Sustain  Ejectment. — The  heirs  of  a  mortgagee, 
or,  in  case  of  their  non-residence,  the  executor  or  administrator  of  the 
mortgagee,  may  sustain  ejectment  for  the  mortgaged  premises  against  tlie 
mortgagor,  or  his  tenant  claiminsr  under  a  lease  granted  after  tlie  mortease 
without  the  privity  of  tlie  mortgagee. 
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Doc,  on  tlie  Demise  of  Brown  and  Others,  v.  Mace  and  Others. 

Same — Demand. — And  the  suit,  in  such  case,  may  be  brought  without  a 
demand  of  possession. 

["•3]  ^APPEAL  from  the  Tippecanoe  Circuit.  Court. 

Sullivan,  J. — Ejectment  by  the  appelhmt  agaiust 
the  appellees.  The  lessors  of  the  plaintiff  were  the  heirs  and 
legal  representatives  of  Thomas  B.  Brown,  deceased,  who  w-as 
the  mortgagee  of  the  jDremises;  the  defendants  were  the  mort- 
gagor and  others  holding  under  him.  Separate  demises  were 
laid  in  the  declaration,  and  the  defendants  pleaded  separately 
the  general  issue.     Verdict  and  judgment  for  the  defendants. 

Upon  the  trial  of  the  cause,  the  plaintiff  moved  the  Court 
to  instruct  the  jury,  that  if  it  were  proved  to  their  satisfaction 
that  the  lessors  of  the  plaintiff  Avere  the  heirs  of  the  mortgagee, 
T.  B.  Brown,  the  plaintiff  had  a  right  to  recover  on  a  demise 
from  them;  2,  That  if  the  heirs  of  said  Brown  are,  and  have 
been  ever  since  his  death,  non-residents  of  the  State,  the  plain- 
tiff can  recover  on  the  demise  of  .Tenners  his  administrator. 
The  Court  refused  to  give  the  instructions.  The  Court  then 
instructed  the  jury  that  the  plaintiff  could  not  recover  without 
proving  notice  to  quit,  or  a  demand  of  possession,  before  the 
suit  was  brought. 

The  Court  erred  in  the  instruction  given,  and  in  refusing  to 
give  the  instructions  asked.  The  legal  title  being  in  the 
mortgagee  at  the  time  of  his  death,  it  descended  to  liis  heirs, 
who  hold  the  possession  and  receive  the  rents  and  profits  as 
trustees  for  the  administrator.  The  heirs  upon  whom  the 
estate  was  cast  very  properly  demised  to  the  plaintiff,  and  as 
the  legal  title  must  prevail  in  this  action,  the  Court  ought  to 
nave  given  the  first  instruction  asked.  2  Powell  on  Mort., 
G62,  et  seq.;  8  Mass.  R.,  supplement.  The  second  instruction 
asked  was  founded  on  the  50tli  section  of  the  act  organizing 
the  Probate  Courts,  11.  S.,  1838,  p.  193,  by  which  an  executor 
or  administrator,  if  there  be  no  heir  or  devisee  present  to  take 
possession  of  the  real  estate  of  any  testator  or  intestate,  is 
authorized  to  take  possession  of  such  real  estate,  accounting 
for  the  rents  and  profits,  &c.  We  think  that  instruction 
should  have  been  given  also.     If  on  the  trial  the  plaintiff 
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had  failed  on  the  demise  from  the  heirs,  he  hud  a  right  to 
resort  to  that  from  the  administrator  by  virtue  of  the  statute 
above  cited. 

The  remaining  question  is,  whether  a  mortgagee  can  dis- 
possess the  mortgagor,  and  those  holding  under  him, 
1*4]  without  *a  demand  of  possession  or  notice  to  quit? 
We  have  decided  at  the  present  term,  in  the  case  of 
Doe  d.  Shute  v.  Grimes  et  al.,  that  the  mortgagee  is  entitled  at 
law  to  the  immediate  possession  of  the  mortgaged  premises, 
unless  there  be  an  agreement  between  the  parties  that  the 
mortgagor  shall  remain  in  possession.  Formerly,  a  mortgagor 
in  possession  was  regarded  in  the  light  of  a  tenant  at  will  to 
the  mortgagee,  Poiosely  v.  Blachnan,  Cro.  Jac,  659,  upon 
which  was  predicated  the  opinion  that  a  notice  to  quit  was 
necessary  before  he  could  be  dispossessed.  That  view  is  now 
exploded,  and  it  is  generally  acknowledged  at  this  day  that  no 
such  relation  exists  between  them.  He  is  not  entitled  to  the 
emblements,  nor  does  he  hold  paying  rent ;  he  is  in  possession 
by  the  sufferance  merely  of  the  mortgagee,  and  is  therefore  not 
entitled  to  notice  to  quit  before  ejectment  may  be  brought 
against  him.  The  English  authorities,  since  the  days  of  Lord 
Mansfield,  are  uniform  to  this  point.  Kecch  v.  Hall,  Doug., 
91;  Moss  V.  Gallimore,  Id.,  279;  Birch  v.  Wright,  1  T.  R., 
378;  Doe  d.  Fisher  v.  Giles  ei  al.  5  Bing.,  421;  Doe  d.  Roby 
V.  Maisey,  8  B.  &  C,  767.  In  the  U.  S.  there  is  some  con- 
trariety in  the  decisions,  but  the  weight  of  them  is  in  accord- 
ance with  the  JEnglish,  authorities. 

With  regard  to  the  under  lessees  of  the  mortgagor,  tlie  law 
is  that  they  are  liable,  also,  to  be  ejected  without  notice,  pro- 
vided they  have  been  let  into  possession  by  the  mortgagor 
subsequently  to  the  mortgage,  and  without  the  privity  of  the 
mortgagee.  But  if  tlie  tenancies  were  created  prior  to  the 
mortgage,  the  situation  of  the  mtrtgagce  is  tlic  same  as  that 
of  the  mortgagor  before  the  mortgage  was  made.  JCeeeh  v. 
Hall,  supra ;  Thunder  d.  Weaver  v.  Belcher,  3  East,  449  ;  Doc 
d.  Sheppard.  v.  Allen,  3  Taunt.,  78.  There  was  evidence  which 
tended  to  show,  that  the  under  lessees  held  by  virtue  of  a  least 
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from  the  mortgagor,  made  since  the  date  of  the  mortgage. 
The  testimony  was  not  conclusive  to  the  point,  but  the  jury 
might  have  fairly  inferred,  from  the  testimony  adduced,  that 
the  lessees  did  so  hold. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

W.  31.  Jenners,  and  7i\  .Jones,  for  the  appellant. 

D.  Mace,  lor  the  appellees. 


pol  *Remy,  Administrator,  v.  Butler. 

Decedents'  Estates. — An  action  can  not  be  brought  against  an  administra- 
tor on  a  promise  of  tJie  intestate,  (the  administrator  not  having  been  guilty 
of  waste,  negligence,  or  fraud),  after  a  complaint  had  been  filed  in  the  Pro- 
bate Court  by  the  administrator,  for  the  purpose  of  settling  the  estate  as 
insolvent. 

ERROR  to  the  FraitJdin  Circuit  Court. 

Dewey,  J. —  Butler  sued  Bemy,  administrator  o^  Remy,  on 
two  promissory  notes  jnade  by  the  intestate.  The  defendant 
pleaded  in  abatement,  that,  before  the  commencement  of  the 
suit,  he  liatl  tiled  his  complaint  in  the  proper  Probate  Court, 
stating  that  he  had  di.scovered  that  the  estate  of  the  intestate 
was  not  sufficient  to  pay  his  debts,  &c.  The  complaint,  as  set 
out  in  the  plea,  states  the  facts  necessary  to  sliow  the  insolvency 
of  the  estate,  and  concludes  with  a  prayer  that  it  be  settled  as 
an  insolvent  estate,  and  for  general  relief  The  complaint  is 
averred  to  have  been  ])cnding  in  the  Probate  Court  when  this 
action  was  commenced.  The  plaintiff'  demurred  to  the  plea. 
Tlie  Court  sustained  the  demurrer,  and  entered  a  judgment  of 
respondeat  ouster.  The  defendant  failing  to  plead  to  the  merits, 
final  judgment  was  rendered  against  him. 

The  law  is,  that  when  an  executor  or  administrator  shall  dis- 
cover that  the  estate  represented  by  him  is  insolvent,  he  shall 
file  in  the  Probate  Court,  from  which  he  received  his  appoint- 
ment, or  to  the  clerk's  office  in  vacation,  his  complaint,  stating 
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the  situation  of  the  estate,  real  and  personal,  of  the  deceased, 
the  appraised  vahie  therec^f,  tlic  amount  of  debts  outstanding 
against  tlie  estate^  so  far  as  they  are  known,  and  that  the  estate 
is  insufficient  to  pay  them;  and  piaying  for  general  relief.  And 
from  the  date  of  the  filing  of  the  complaint,  no  action  shall  be 
brought  or  sustained  against  such  executor  or  administrator, 
unless  waste,  negligence,  or  fraud  in  the  discharge  of  his  duties 
be  alleged  against  him.     11.  S.,  1838,  pp.  185,  18(3. 

The  plea  in  abatement  shows,  that  the  administrator  com- 
plied with  the  requisition  of  the  statute  in  filing  his  complaint, 
and  that  the  same  was  pending  in  the  Probate  Court  when 
this  action  was  commenced.  As  there  is  no  allegation  of 
waste,  negligence,  or  fraud  against  the  adminivStrator, 
[*6]  the  plea  "-^was  sufficient  to  abate  the  suit.  The  de- 
murrer should  liave  been  overruled. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &(: 

J.  M.  Johnston,  for  the  2:)laintift'. 

J.  Ryman  and  P.  L.  Spooner,  for  the  defendant. 


Doe,  on  the  Demise  of  Gaednktj,  v.  Vandewater. 

Acknowledgment  op  Deed. — A  conveyance  of  land,  certified  to  be  aclcnow- 
ledged  before  a  notary  public  of  one  county  "  under  his  liand  and  seal," 
may  be  admitted  to  record  in  another  county  in  which  the  land  lies. 

Proof  of  Eecoed  of  Conveyance.— Such  conveyance,  if  recorded,  may  b 
proved  by  the  record  book,  when  the  person  offering  the  evidence  is  not  % 
party  to  the  conveyance  and  has  not  the  control  of  it. 

APPEAL  from  the  Whiflcy  Circuit  Court. 

Dewey,  J. —  On  tiie  trial  of  an  action  of  ejectment,  the 
defendant  produced  the  record  of  deeds  for  Whitley  county,  and 
offered  to  read  therefrom,  as  evidence  to  the  jury,  the  copv  of 
a  deed  from  the  lessor  of  the  plaintiff",  conveying  to  a  third  per 
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son  the  land  in  controversy,  which  was  situate  in  that  county 
Tlie  copy  purported  to  be  the  copy  of  a  deed,  acknowledge- 
before  a  notary  public  of  AUe^i  county,  "  under  his  hand  and 
seal."     The  evidence  was  objected   to,  but   admitted   by   tlie 
Court.     Verdict  and  judgment  for  the  defendant. 

It  is  urged  against  the  legality  of  the  testimony,  that  the 
deed  was  not  properly  admitted  to  record  in  WhiUey  county, 
for  the  following  reasons:  1,  Because  the  notary  did  not  certify 
that  the  seal  affixed  to  the  authentication  of  the  acknowledg- 
ment of  the  deed  was  his  "notarial  seal;"  and,  2,  Because  his 
official  character  was  not  attested  by  the  clerk  of  the  Circuit 
Court  o^  Allen  county,  under  the  seal  of  that  Court. 

These  objections  are  without  foundation.  A  notary  public 
has  the  same  j)ower  to  take  acknowledgment  of  deeds,  which 
a  justice  of  the  peace  possesses;  "and  his  certificate  and  attes- 
tation, with  his  official  seal,  shall  be  taken  in  all  cases  to  be 
of  equal  verity  and  validity  with  the  certificate, 
[*7"]  *attestation,  and  seal  of  the  clerk  of  a  Circuit  Court." 
R.  S.,  1838,  pp.  420,  421.  The  seal,  which  the  notary 
attached  to  his  authentication  of  the  acknowledgment  of  the 
deed,  and  which  he  certified  to  be  his  seal,  must  be  presumed 
to  be  his  official  or  notarial  seal;  and  his  certificate  and  seal 
needed  no  support  from  the  attestation  and  seal  of  the  clerk  of 
the  Circuit  Court,  as  they  are  placed  by  the  statute  on  the  same 
footing  with  these.  The  deed  was  projx'rly  admitted  to  record 
in  Whitley  county;  and  as  the  defendant  was  no  party  to,  and 
can  not  be  presumed  to  have  iiad  the  control  of  it,  the  record 
was  admissible  evidence  without  farther  proof  of  the  execution 
of  the  deed.     Bowser  v.  Warren,  4  Blackf.,  522. 

Per  Curiam. — The  judgment  is  affirmed  at  the  costs  of  the 
•trsor. 

H.  Cooper,  for  the  appellant. 
W.  H.  Coombs,  for  the  appellee. 
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Justus  V.  Cooper. 


Spixxixg  V.  Rowland,  in  Error. 

IT  was  necessary,  under  the  statute  of  1838,  that  a  petition 
to  the  Probate  Court  for  the  appointment  of  commissioners  to 
assign  dower,  &c.,  should  aver  that,  previously  to  its  being 
filed,  a  demand  on  the  defendant  for  an  assignment  of  the 
dower  had  been  made,  or  show  a  good  reason  why  such  demand 
liad  not  been  made.  R.  S.,  1838,  p.  239.  See  Dunn  v.  Loder, 
5  Blackf.,  446. 


Justus  v.  Cooper. 


Eeasure  of  Payee's  Name  on  Note. — Altliougli  the  payee's  name  in  a 
promissory  note  iiave  been  partially  erased  so  as  to  be  illegible,  still  a  suit 
on  the  note  may  be  sustained  against  the  maker  by  proof  that  it  was  exe- 
cuted by  liim,  that  it  was  made  payable  and  was  delivered  to  the  plaintiff, 
tliat  the  latter  had  possession  of  tlie  note  wlien  he  commenced  the  suit,  and 
that  his  name  in  it  liad  been  erased  under  circumstances  showing  the  valid- 
ity of  the  note  not  to  be  affected  by  the  erasure. 

Same — Evidence. — On  the  trial  of  a  suit  on  such  note  proved  to  have  been 
executed  by  the  defendant,  the  plaintiff  offered  to  prove  that  the  note 

[*8]  was  originally  made  'payable  to  him,  and  that  lie  was  in  possession 
of  it  when  he  commenced  the  suit.  Held,  that  those  facts  might  be 
proved  as  links  in  the  chain  of  the  plaintifl[''s  evidence. 

ERROR  to  the  Farke  Circuit  Court. 

Blackford,  J.  —  This  was  an  action  of  assumpsit  com- 
menced by  the  plaintiff  in  error  before  a  justice  of  the  peace. 
A  joint  and  several  promissory  note  signed  by  Wm.  Justus, 
Thomas  Cooper,  and  Amos  Wood,  for  $63.00,  was  filed  as  the 
cause  of  action.  The  payee's  name  in  the  note  was  partially 
erased,  apparently  with  a  knife,  so  as  to  be  illegible.  The 
note,  as  a  cause  of  action,  Avas  accompanied  by  an  allegation  of 
the  plaintiff,  that  it  was  made  payable  to  him  by  the  name  of 
A.  Justus.  A  plea  in  denial  of  the  defendant's  execution  of 
the  note,  sworn  to  by  him,  was  filed.     Verdict  and  judgment 
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The  State,  on  tlie  Kelation  of  Johnson,  v.  Stewart  and  Others. 

for  the  defendant.  The  plaintiff  appealed  to  the  Circuit  Court. 
Verdict  in  that  Court  for  the  defendant;  motion  for  a  new  tri;d 
overruled;  and  judgment  on  the  verdict. 

On  tlie  trial  in  the  Circuit  Court,  the  plaintiff  proved  the 
defendant's  execution  of  the  note;  the  plaintiff  then  offered  to 
prove  that  the  note  was  originally  made  payable  to  him  by  the 
name  of  A.  Justus;  and  that  he  was  in  possession  of  the  note 
when  he  commenced  this  suit.  The  Court  refused  to  admit 
the  evidence  offered. 

The  plaintiff  could  recover  on  this  note  by  proving  that  the 
defendant  had  executed  it;  that  it  was  made  payable  and  deliv- 
ered to  him  by  the  name  of  A.  Justus;  that  he  had  possession 
of  the  note  when  he  commenced  the  suit  on  it;  and  that  his 
name  in  it  had  been  erased  under  circumstances  showing  the 
validity  of  the  note  not  to  be  affected  by  the  erasure. 

The  facts  offered  to  be  proved,  though  not  of  themselves 
sufficient  to  show  the  plaintiff's  right  to  recover,  were  links  in 
the  chain  of  his  evidence;  and  he  ought,  therefore,  to  have 
been  permitted  to  prove  them. 

JPer  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

T.  A,  Howard,  for  the  plaintiff. 

C.  FletcJier,0.  Butler,  and  S.  F.  Maxwell,  for  the  defendant. 


[*9]     ^The  State,  on  the  Relation  of  Johxsox  v.  Stewakt 

and  Others.  » 

Official,  Bond — Pbactice. — Debt  by  the  State,  on  the  rehition  of  A,  on  the 
official  bond  of  the  clerk  of  a  certain  Circuit  Court.  The  breach  assigned 
in  the  declaration  was,  that  B  had  recovered  judgment  in  that  Court  for  a 
certain  sum  of  money  against  C ;  that  the  judgment  had  been  assigned  to 
the  relator,  in  the  order  book  of  the  Court,  by  B,  under  his  hand  and  seal ; 
that  the  money  had  been  paid  to  the  clerk,  who  had  refused  to  pay  it  over, 
&c.   Held,  that  prof  en  of  the  assignment  of  the  judgment  was  unnecessary. 

ERROR  to  the  Carroll  Circuit  Court. 
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Sullivan,  J. — Debt  against  Stewart  and  others  on  the  offi- 
cial bond  of  Stewart  as  clerk  of  the  Carroll  Circuit  Court. 
Three  breaches  are  assigned  in  the  declaration.  The  first  is, 
that  Steicart  did  not  pay  over  all  moneys  which  came  into 
his  hands  as  such  clerk  aud  by  virtue  of  his  office,  in  this,  to 
wit,  that  on  the  28th  of  April,  1837,  by  the  judgment  of  tlie 
Carroll  Circuit  Court,  one  Simeon  L.  Stevmrt  recovered  a  judg- 
ment against  Samuel  Grimes  for  the  sum  of  $2,259.93  and 
costs,  «which  judgment  was  afterwards  assigned,  on  the  order 
book  of  said  Court,  by  said  S.  L.  Stewart  under  his  hand  and 
seal  to  Lewis  Johnson,  the  relator  in  this  cause,  of  which  the 
defendant  had  notice;  that  afterwards,  to  wit,  on  the  13th  of 
July,  1840,  the  sum  of  $2,400,  the  balance  then  due  on  said 
judgment,  was  paid  to  said  Stewart,  clerk,  &c.,  and  was 
received  by  him  by  virtue  of  his  said  office,  which,  althougli 
thereto  requested  by  said  Johnson,  on,  &c.,  at  his  said  office, 
<fec.,  he  the  said  Stewart  wholly  failed  and  negle(!ted  to  pay 
over.  The  second  and  third  breaches  arc  substantially  the 
same  as  the  first. 

The  defendants  filed  a  special  demurrer  to  the  declaration, 
and  assigned  for  cause  of  demurrer,  that  no  profert  was  made 
of  the  supposed  assignment  of  the  said  judgment  by  Stewart 
to  Johnson,  thf^  relator.  Joinder  in  demurrer;  and  judgment 
for  defendants. 

We  perceive  no  valid  objection  to  the  declaration  in  this 
case.  The  plaintiff  was  not  bound  to  make  'profert  of  the 
assignment  of  the  judgment.  Even  if  it  were  such  an  instru- 
ment as  the  party  would  be  required,  in  ordinary  cases,  to 
show  t^  the  Court  if  he  had  declared  upon  it,  yet  in 
[*10]  this  case  *he  is  excused  from  doing  it.  It  is  apparent 
that  the  assignment  was  not  in  the  possession  of  the 
relator,  which  was  a  legal  excuse  for  not  making  profert  of  it. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

X>.  D.  Pratt  and  W.  Wright,  for  the  plaintiff. 

J.  Pettit,  for  the  defendants. 
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Ephraims  and  Another  v,  Murdock. 


Ephraims   aiul  AnotluT   r.   MuRDOCK. 

Receipt. — A  count  on  an  instniment  of  writing  by  which  tlie  defendant 
acknowledged  he  had  received,  by  the  hand  of  J.  S.,  $200  in  favour  of  the 
plaintiffs,  is  insnfficient.(a) 

Deceased  Witness. — It  is  necessary  to  tlie  admission  of  evidence  of  what  a 
deceased  witness  swore  to  on  a  former  trial,  that  it  be  proved  by  the  record 
of  that  trial  that  the  suit  was  between  the  same  ])artie.s  and  i'or  the  same 
cause  of  action. 

Same. — And  the  precise  words  of  the  deceased  witness,  and  not  merely  the 
substance  of  them,  must  be  proved. (6) 

ERROR  to  the  11  arreu  Circuit  Court. 

Sui.LlVAN,  J. — Debt  by  the  pkiintiffs  against  the  defendant. 
The  declaration  contains  three  counts.  The  first  and  second 
are  upon  an  instrument  of  writing,  by  which  the  defendant 
acknowledged  that  he  had  received,  by  the  hand  of  Jo/ni  Steic- 
art,  $200  in  favour  of  the  plaintiflls,  Ac.  Tlie  third  is  for 
money  had  and  received.  S])ecial  demurrers  to  the  first  and 
second  counts,  and  7i'd  debet  pleaded  to  the  third.  The  Court 
sustained  the  demurrers.  Verdict  and  judgment  for  the 
defendant. 

The  demurrers  to  the  first  and  second  counts  were  correctly 
sustained.  They  do  not  show,  in  sufficient  terms,  a  contract 
express  or  implied  by  which  the  defendant  agreed  to  pay  tlie 
money  sued  for. 

On  the  trial  of  the  cause,  a  witness  was  introduced   by  the 
defendant,  by  whom  he,  the  defendant,  offered  to  prove  the 
substance  of  what   Thomas  J.  Ecans,  a  deceased  "witness,  had 
sworn  to  on  a  former  trial  of  the  same  cause  between  tiic  same 
parties.    The  plaintiffs  objected  to  the  testimony,  but  the  Court 
overruled    the    objection   and    admitted    the  witness, 
'■"11]       *to  which  the  ]ilaintifTs  exce})ted.     Tlie  bill  of  excep- 
tions states,  "that  tiie  Court  permitted  the  defendant 
to  prove  the  substance  of  the  testimony  given  by  said  Thomcif? 
J.  Evans  on   the   trial  of  the  cause  aforesaid,  in   which    said 

(a)  Harmon  T.  James,  7  lud.,  2G3 ;  8  Blackf.,  I-IG. 
h\  Ward  V.  Tlie  Slute,  8  Blackf.,  101. 
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Evans  was  examined  as  a  witness,  but  the  record  of  the  cause 
in  which  the  said  Evans  was  so  examined  as  a  witness  was  not 
introduced  nor  offered  in  evidence,  &c."  The  Court  erred  in 
overruling  the  plaintiffs'  objection.  There  should  have  been 
evidence  that  a  former  trial  was  had  between  the  same  parties 
and  for  the  same  cause  of  action.  To  prove  that  fact .  the 
record  was  the  best  evidence,  and  should  have  been  introduced 
Pitton  v.  Walter,  1  Strange,  162;  Doe  d.  Lloyd  v.  Passingham^ 
2  Carr.  &  Payne,  440. 

We  think  the  Court  also  erred  in  permitting  the  substana 
of  what  tlie  deceased  witness  swore  on  the  former  trial  to  be 
proved  to  the  jury.  We  are  aware  that  on  this  point  there  are 
conflicting  decisions,  but  the  weight  of  authority  is  in  accord- 
ance with  the  opinion  above  expresed.  Bex  v.  JoUiffe,  4  T. 
R.,  285;  Ennis  v.  Donisthorne,  cited  in  1  Phill.  Ev.,  231: 
Tod  V.  Earl  ofWinchelsea  et  al.,  3  Carr.  &  Payne,  387;  Ros- 
coe  on  Ev.,  58;  Mayor  of  Doncaster  v.  Day,  3  Taunt.,  262* 
Melvin  v.  Whiting,  7  Pick.,  79;  Commonwealth  v.  Richards^ 
18  Id.,  434.  The  reason  given  by  Lord  Kenyon  in  Ennis  v. 
Donisthorne,  supra,  that  a  witness  "  ought  to  recollect  the  very 
words,  for  the  jury  alone  can  judge  of  the  eifect  of  words,'* 
is  of  sufficient  force  to  incline  us  to  adhere  to  the  ancient  doc 
trine.  Inconvenience,  it  is  true,  may  result  from  requiring  tht 
precise  words  t<»  be  proved,  but  not  so  much  as  would  probably 
follow  if  the  rule  w-ere  relaxed. 

Per  Cariam. — The  judgment  is  reversed  with  costs.     Cause 
remanded,  &e. 

jR.  A.  Chandler,  for  the  plaintiffs. 

P.  C.  Gregory,  and  D.  Brier,  for  the  defendant. 


[*12]    *  Williamson  v.  Doe,  on  the  Demise  of  Cp.awfokd. 

Sal,e  of  School  Laxd>. — A  school  commissioner's  sale  of  land  mortgaged 
to  secnre  a  loan  of  school  i'unds,  in  consequence  of  tl^-  non-jiaymev*  of  in- 
terest, ir;  vuid,  unless  he  strictly  jnirsue  the  anthoriij  given  him  by  lav 
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Same—  Tlie  scliool  commissioner's  deed  in  case  of  tlie  sale  of  such  hind,  not 
stating  )hat  lie  had  taken  the  steps  pointed  out  by  the  statute  (specifyinp: 
them),  io  )io  evidence  that  lie  liad  taken  tliose  steps. 

Same. — An  entry  made  by  such  commissioner  on  the  record  of  deeds,  stating 
a  satisfaction  of  the  mortgage  by  a  sale  of  the  mortgaged  premises,  a  notice 
given  by  him  xweviously  to  the  sale,  &c.,  is  no  evidence  of  the  facts  therein 
stated. 

Same. — The  commissioner  can  not  sell  such  lands  until  the  lapse  of  six  montlis 
after  the  interest  have  become  due. 

Same. — It  is  the  commissionei''s  deed  alone  that  vests  a  title  in  the  purchaser  . 
of  such  lands. 

Evidence. — The  commissioner's  book  of  accounts  with  the  Congressional 
townships,  containing  charges  against  himself  for  interest  received,  is  not,  in 
ejectment  by  the  purchaser  of  mortgaged  premises,  admissible  to  show  the 
payment  of  the  interest,  unless  the  commissioner's  testimony  can  not  be 
procured. 

Ejectment. — To  sustain  an  ejectment,  it  must  appear  that  the  defendant  was 
in  possession  of  the  premises  when  the  action  was  commenced. 

ERROR  to  the  Montgomery  Circuit  Court. 

Dewey,  J. — Tliis  was  an  action  of  ejectment  on  the  demise 
of  Crawford  against  B.  II.  WilUamson,  for  a  lialf  quarter  of 
a  section  of  land.  Verdict  and  judgment  for  the  plaintiff. 
Motion  for  a  new  trial  overruled. 

The  lessor  of  the  plaintiff  gave  in  evidence  the  following 
documents,  viz.,  A  mortgage  of  the  premises  in  dispute,  bear- 
ing date  Nov.  22,  1839,  executed  by  B.  A.  Williamson  to  one 
Carle,  school  commi.sisioner  of  3Iontc/omery  county,  to  secure 
the  payment  of  a  loan  of  §100  in  three  years,  with  interest 
thereon  at  the  rate  of  ten  per  cent,  jier  annum,  payable  in 
advance  annually;  a  deed  executed  by  Carle,  as  school  com- 
mi-ssioner,  to  Crawford,  the  lessor  of  the  plaintiff,  dated  July 
26,  1841.  This  deed  commences,  "Whereas  John  Crav-ford 
lias  paid  the  sum  of  one  hundred  and  fourteen  dollars  and 
thirty-seven  cents  in  full  for  the  east  half,"  &e.,  (the  land  in 
dispute),  and  proceeds,  "Now  know  ye,  that  in  consideration 
of  the  premises,  and  in  conformity  with  the  statute  in  such 
case  made  and  ])rovidedj  I,  Daniel  Carle,  school  commis- 
sioner, &c.,  for,  and  in  the  name  of,  the  inhabitants  of 
Congressional  township,  c^'c,  do  give  and  grant  thf 
*13]       said  east  ^'iialf,  etc.,  to  the  said  John   Crauford,  his 
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heirs  and  assigns  forever;"  and  an  entry  on  the  record  of 
deeds  for  Montgomei-y  county,  signed  by  Carle  as  school  com- 
missioner, dated  July  26,  1841,  in  the  following  language, 
"I  do  hereby  acknowledge  full  satisfaction  on  the  within 
annexed  deed  of  mortgage,  (that  before  stated),  by  sale  of  the 
mortgaged  premises  at  public  auction,  after  advertising  the 
same  according  to  law,  and  after  forfeiture  of  the  same  for  non- 
payment of  the  interest  for  six  months  after  the  same  fell  due^ 
at  which  sale  John  Orcmford  was  the  highest  and  best  bidder^ 
and  was  the  purchaser;  and  I  have  executed  a  deed  to  him  for 
the  same."  The  official  character  of  Carle  was  also  proved. 
This  was  all  the  evidence  on  the  part  of  the  plaintiif.  Tlie 
defendant  claimed  the  disputed  premises  under  a  deed  from  the 
mortgagor,  executed  after  the  date  of  the  mortgage. 

The  defendant  moved  the  Court  to  instruct  the  jury  substan- 
tially as  follows:  That  unless  they  believed  from  the  testi- 
mony, the  land  in  question  was  duly  advertised  and  sold 
according  to  law,  they  must  find  for  the  defendant;  and  that 
the  mort^rasfe  to  the  school  commissioner,  the  commissioner's 
deed  to  Crawford,  and  the  entry  made  by  the  commissioner  on 
the  record  of  deeds,  did  not,  nor  did  any  of  them,  prove  that 
the  commissioner  took  all  the  steps  necessary  to  enable  him  to 
convey  a  valid  title  to  the  land.  The  Court  refused  to  give 
the  instruction,  or  any  part  of  it. 

The  solution  of  the  question  arising  from  this  rejected  charge 
to  the  jury,  depends  upon  the  nature  of  the  powers  conferred 
upon  school  commissioners  by  the  laws  of  this  State,  and  how 
far  those  laws  make  the  deeds  which  they  are  authorized  to 
execute,  evidence  of  the  regularity  of  their  proceedings  in  the 
execution  of  their  powers. 

The  act  incorporating  congressional  townships,  and  provid- 
ing for  public  schools  therein,  authorizes  the  commissioner  to 
loan  the  school  funds  on  mortgage  security,  retaining  out  of 
the  money  loaned  one  year's  interest  in  advance;  R.  S.,  1838, 
p.  522;  and  the  form  prescribed  for  the  mortgage  shows  that 
each  year's  interest  is  to  be  paid  in  advance  until  the  principal 
be  paid.     Id.,  536.     It  is  also  provided,  that  if  default  be 
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made  in  the  payment  of  the  interest  for  the  space  of  six  months 
after  the  same  shall  become  due,  no  farther  credit 
[*14]  ^'shall  be  given,  but  the  whole  debt,  principal  as  well 
as  interest,  shall  be  immediately  payable;  and  tlic; 
commissioner  shall  fortliwith  proceed  to  sell  the  mortgago'd 
premises,  having  first  given  twenty  days'  notice  of  the  time 
and  })lace  of  sale,  by  posting  up  written  advertisements  thereof 
in  three  of  the  most  public  places  in  the  township  in  which  the 
land  is  situate,  and  also  by  publication  for  three  weeks  succes- 
sively in  the  newspaper  printed  nearest  to  the  land,  if  any  be 
printed  in  the  county;  the  sale  to  be  at  the  court  house  door; 
upon  the  payment  of  the  purchase-money,  the  commissioner,  or 
his  successor,  is  to  make  a  deed  to  the  purchaser,  which  shall 
vest  in  him  the  title  of  the  mortgagor.  Id.,  pp.  524,  525.  By 
a  statute  passed  in  1835,  and  reprinted  in  the  revision  of  1838, 
school  commissioners'  deeds  are  made  prima  facie  evidence  of 
all  the  facts  which  they  state.     R.  S.,  1838,  p.  548. 

It  is  evident  that  the  powers  of  the  commissioner  above 
specified  are  limited,  special,  naked  powers  not  coupled  with 
an  interest.  The  law  respecting  such  powers  is,  that  they  must 
be  strictly  pursued  to  render  valid  the  act  of  the  agent  possess- 
ing them.  The  facts  on  which  the  right  to  exercise  his  powei's 
depends  must  exist,  or  his  transactions  will  be  without  author- 
ity and  void.  Williams  ei  al.  v.  Peyton's  lessee,  4  Wheat.,  77. 
This  Court  has  frequently  recognized  this  principle  in  adjudi- 
cations respecting  the  })owers  given  by  the  revenue  laws ;  and 
also  in  Chill  v.  Homisli  et  al.,  4  Blackf.,  454,  where  we  decided 
that  the  agent  of  State  for  Indianapolis  exercised  special  powers 
only  in  the  disposition  of  the  public  land  under  his  control,  and 
that  to  make  his  acts  valid  he  must  conform  strictly  to  the 
requisitions  of  the  statutes  prescribing  his  duties.  This  prin- 
ciple, we  think,  is  applicable  to  this  cause;  and  that,  therefore, 
the  school  commissioner  was  not  authorized  to  sell  the  mort- 
gaged premises,  unless  there  had  been  a  failure  to  pay  the  inter- 
est due  on  the  mortgage  for  six  months  after  it  became  payable, 
nor  unless  he  had  advertised  the  time  and  place  of  sale  in  tlie 
manner  pointed  out  bv  the  statute,  nor  at  any  other  place  than 


l'i-15         SUPREME  COUET  OF  ENDIAXA. 

"Williamson  v.  Doe,  on  the  Demise  of  Crawford. 

tliC  court  house  door;  and  that  if  any  of  these  prerequisites  was 
wanting,  a  sale  made  by  him  on  a  forfeited  mortgage  is  void. 
It  is  true,  that  the  mortgage  given  in  evidence,  which  is  sub- 
stantially in  the  form  prescribed  by  the  statute,  con- 
pi  5]  tains  a  *clause  conferring  upon  the  commissioner  the 
poAver  to  sell  the  premises,  provided  default  should 
be  made  in  the  payment  of  the  principal  or  interest.  This 
2)o\ver,  however,  which  is  granted  in  general  terms,  must  be 
understood  as  corresponding  with  that  given  by  the  statute 
under  wiiich  the  mortgage  was  executed,  and  as  requiring,  the 
same  prerequisites  which  are  prescribed  by  the  law.  If  we 
do  not  give  this  construction  to  the  mortgage,  it  would  follovr 
that  the  commissioner  mio-ht  sell  the  mortgaged  premis^i 
before  the  lapse  of  six  months  after  the  interest  became  du*. 
without  giving  previou?  notice,  and  wherever  he  pleased. 
The  express  enactments  of  the  statute  would  thus  be  rendered 
nugatory. 

It  remains  to  be  inquired  whether  the  commissioner's  deed 
to  the  purchaser  of  the  mortgaged  premises,  or  the  entry  of 
satisfaction  of  the  mortgage  on  the  record  of  deeds,  and  the 
other  matters  contained  in  that  entry,  were  any  evidence  that 
the  commissioner  took  the  previous  steps  necessary  to  the  va- 
lidity of  his  sale?  The  mortgage  was  evidence  that  interest 
M'as  due,  and  of  the  time  when  it  became  payable,  but  with 
regard  to  notice  and  to  the  place  of  sale  it  most  evidently  can 
liave  no  bearing. 

The  recitals  contained  in  a  deed  are  vji'dinarily  evidence  of 
the  facts  recited  against  tlie  maker  of  the  deed;  and  we  do  not 
doubt  the  power  of  the  Legislature  to  make  such  recitals  evi- 
dence also  as  to  strangers.  But  the  law  above  referred  to,  pro- 
viding that  school  commissioners'  deeds  shall  be  evidence  of 
the  facts  which  they  state,  must  be  placed  out  of  view  on  the 
present  occasion.  The  deed  from  the  commissioner  to  the 
lessor  of  the  plaintiff,  given  in  evidence  in  this  cause,  is  in  the 
form  prescribed  by  the  statute  for  deeds  for  the  conveyance  of 
land  belonging  to  the  congressional  township  when  sold  by  the 
commissioner.     That  form  /has  no  reference  to  sales  of  mort- 
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giit;;ed  land  fur  the  loileiturc  ot"  the  mortgage,  nor  is  any  form 
given  for  these  cases.  AVe  do  not,  however,  feel  disposed  to 
pronounce  this  deed  a  nullity.  Though  ill  adapted  to  the 
occasion  (m  Avhich  it  was  used,  it  contains  words  of  couvov- 
ance,  and  is  sufficient  to  transfer  the  property  in  question,  j)r()- 
vided  the  commissioner  com])lied  strictly  with  his  authority  in 

all  other  res])ects.  Were  this  a  case  of  the  sale  of 
[-•TG]       land  belonging  to  a  congressional  ^townshij),  as  the 

Legislature  has  ])rcscribed  the  form  of  a  deed  ibr 
such  an  occasion,  Mith  which  form  this  deed  complies,  and  has 
enacted  that  the  deed  shall  be  evidence  of  all  the  facts  stated 
in  it,  we  might  perha])s  feel  disposed  to  view  the  general  ex- 
pression in  the  deed,  "in  conformity  with  the  statutes  in  such 
case  made  and  i)i-ovided,"  as  sufficient  proof  that  the  commis- 
sioner had  com]ilied  with  all  the  requirements  of  the  laM'. 
AVe  are  not,  however,  called  upon  to  make  a  decision  on  this 
point,  and  we  make  none.  But  we  have  no  hesitation  in 
coming  to  the  conclusion,  that  that  expression  is  evidence  of 
no  fact  whatever  in  reference  to  any  of  the  previous  steps 
necessary  to  be  taken  to  render  a  sale  of  mortgaged  premises 
valid.  In  truth,  it  asserts  no  fact.  This  deed,  then,  stands 
without  the  aid  of  any  legislative  enactment  as  to  its  efficacy 
in  any  other  point  of  view  than  as  a  conveyance. 

In  the  case  of  Williams  ct  al.  v.  Peyton's  lessee,  before  re- 
ferred to,  the  Supreme  Court  of  the  United  States  held  this 
language:  "It  is  a  general  principle,  that  the  party  wdio  sets 
up  a  title  must  furnish  the  evidence  necessary  to  support  it. 
If  the  validity  of  a  deed  depends  on  an  act  in  pais,  the  partv 
claiming  under  that  deed  is  as  much  bound  to  prove  the  per- 
ibrmance  of  the  act,  as  he  would  bo  bound  to  prove  anv  mat- 
ter of  record  on  wdiich  its  validity  might  depend.  It  forms  a 
])art  of  his  title;  it  is  a  link  in  tiie  chain  which  is  essential  to 
its  continuity,  and  which  it  is  incumbent  on  him  to  preserve 
These  facts  should  be  examined  by  him  before  he  becomes  a 
])urchaser,  and  the  evidence  of  them  should "^ be  ])reserved  as  a 
necessary  muniment  of  title."  And  that  Court  decided  that 
I  he  deed  of  a  collector,  mIio  had  sold  land  for  the  non-])ayment 
Vnj..  VIE— 2  (17) 
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of  taxes,  was  not  p'/ma  facie  evidence  that  he  had  himself 
advertised  the  sale  in  the  manner  ]n-escribed  by  the  act  of 
Cono-ress  under  which  he  acted.  ,  li'  the  deed  under  considera- 
tion  Irad  stated  the  steps  taken  by  the  commissioner  previous 
to  the  sale,  and  the  place  where  the  sale  was  made,  aud 
thcv  had  corresponded  with  the  requirements  of  our  statute, 
tnis  cause  would  be  governed  by  different  principles,  for  then 
the  deed  would,  by  express  enactment,  be  evidence  of  the 
truth  of  the  statements  contained  in  it.  As  it  is,  we  are  not 
able  to  distinguish  it  in  principle  from  the  decis- 
[*17]  ion  above  quoted.  The  commissioner's  deed  *\vas 
no  evidence  that  he  had  advertised  and  sold  the  land 
according  to  law. 

With  regard  to  the  entry  of  satisfaction  of  the  mortgage 
which  the  commissioner  made  upon  the  record  of  deeds,  and  of 
the  other  matters  therein  stated,  it  should  not  have  been  admit- 
ted in  evidence  at  all,  or  being  admitted,  it  was  entitled  to  no 
weight  with  the  inrv.  The  law  under  which  the  commissioner 
acted  did  not  authorize  such  an  entry.  There  is  a  general  stat- 
ute with  regard  to  all  mortgages  which  requires  that,  upon 
payment  of  the  mortgage-money,  the  mortgagee  shall,  if 
required  by  the  mortgagor,  enter  satisfaction  upon  the  record 
of  the  mortgage;  which  entry  shall  bar  any  action  brought 
upon  the  mortgage,  and  operate  as  a  complete  discharge  and 
release  thereof,  R.  S.,  1838,  p.  314.  There  was  no  propriety 
in  entering  satisfliction  of  this  mortgage.  The  entry  contem- 
plated by  the  law  is  only  made  when  the  mortgage  is  satisfied 
bv  a  voluntary  payment,  and  its  object  is  to  furnish  evidence 
to  defeat  any  proceeding  whatever  founded  upon  the  mortgage. 
The  entry  in  question  is  no  more  evidence  of  the  facts  stated  in 
it,  than  would  be  any  loose  memorandum  of  the  commissionor 
stating  the  same  facts. 

The  instruction  asked  for  by  the  defendant  should  have  been 
given  to  the  jury. 

On  the  motion  of  the  lessor  of  the  plaintiff  the  Court  in- 
structed the  jury,  that  so  soon  as  principal  or  interest  became 
due  on  the  mortgage,  the  commissioner  had  a  right  to  sell  the 

(18) 
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mortgaged  premises;  that  the  jury  had  a  right  to  find  for  the 
plaintiff  on  the  sale  under  the  mortgage  without  a  deed  from 
the  commissioner..  These  instructions  were  wrong.  The  first, 
as  we  have  seen,  because  the  commissioner  had  no  right  to  sell 
until  the  lapse  of  six  months  after  the  interest  became  due; 
and  the  second,  because  it  is  the  commissioner's  deed  alone 
which  vests  a  title  in  the  purchaser. 

The  defendant  produced  the  book  cf  the  school-commis- 
sioner containing  his  accounts  in  relation  to  the  school  funds, 
in  which  were  the  following  entries:  '^ Nov.  22.  To  cash 
received  of  Bladen  A.  Williamson  interest  on  mortgage  $10.00. 
Back  interest  on  same  $2.50."  "Deduct  from  B.  A.  William- 
son interest  $13.12|;"  and  offered  to  read  the  entries 
[*18J  to  *the  jury.  There  was  no  evidence  that  the  com- 
missioner was  dead,  or  that  his  testimony  could  not  be 
procured.  The  Court  rejected  the  book;  and  we  think  the 
decision  was  right.  Had  there  been  proof  that  the  testimony 
of  the  commissioner  could  not  be  had,  the  entries  would  have 
been  proper  evidence  for  the  consideration  of  the  jury  in  form- 
ing an  opinion  whether  interest  due  on  the  mortgage  had  been 
paid  or  not.  The  commissioner  is  required  by  law  to  keep  a 
separate  account  of  the  funds  belonging  to  each  congressional 
township,  and  of  his  transactions  in  relation  to  the  same.  R. 
S.,  1838,  p.  511.  He  is  a  public  officer  sworn  to  the  faithful 
discharge  of  his  duties.  His  book,  kept  in  pursuance  of  his 
duty,  and  containing  an  entry  rendering  him  liable  to  its 
amount,  is  good  secondary  evidence  (his  own  testimony  not 
being  to  be  had)  of  the  fact  contained  in  the  entry.  See  Stead 
V.  Heaton,  4  T.  R.,  669;  Goss  v.  Watlington,  3  B.  &  B.,  132; 
Nicholls  V.  Webb,  8  Wheat.,  326. 

There  should  have  been  a  new  trial  granted  on  account  of 
refusing  the  instruction  asked  for  by  the  defendant,  and  for  the 
misdirection  of  the  Court  in  giving  those  which  were  given  on 
the  motion  of  the  plaintiff;  and  also  for  another  reason.  There 
was  no  evidence  that  the  defendant  was  in  possession  of  the 
premises  when  the  action  was  commenced.  This  was  essential 
to  a  verdict  for  the  plaintiff. 

(ly 
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Per  Curiam. — The  judgment  is  reversed  at  the  costs  ol   the 
lessor.     Cause  remanded,  &c. 

H.  S.  Lane  and  S.  C.  Willson,  for  the  plaintiff. 
R.  C.  Gregory  and  D.  Brier,   for  the  defendant. 


Philbrick  v.  Goodwin. 

TkiAL  op  Right  of  Pkoperty. — On  a  trial  of  tlie  riglit  of  prop»fty  in 
goods  taken  in  execution,  the  claimant  can  not  recover  unless  he  prove  him- 
self entitled  to  the  immediate  possession  of  the  goods. 

ERROR  to  the  Dearborn  Circuit  Court. 

Blackford,  J. — This  was  a  trial  of  the  right  of  property 
claimed  by  Goodwin.  An  execution  had  issued  in  favour  of 
FJiilbrich  against  the  goods  of  one  Jackson  and  was 
[''-19]  levied  -''on  a  wagon,  &c.,  found  in  the  latter's  posses- 
sion. There  was  a  trial  of  the  right  of  property 
before  a  justice  of  the  peace,  and  judgment  rendered  in  favour 
of  the  claimant. 

On  the  trial  in  the  Circuit  Court  on  appeal,  the  claimant 
gave  in  evidence  a  mortgage  in  his  favour  on  the  goods  in 
question,  executed  by  Jachmn  before  the  execution  on  which 
they  had  been  taken  was  issued.  Tlie  mortgage  stated  that 
before  its  execution,  the  mortgagee  had  become  the  surety  of 
Jackson  for  the  j^ayment  of  two  ])romissory  notes  not  then 
due;  that  if  the  mortgagor  should  pay  the  notes  as  they  be- 
came due,  and  keep  the  mortgagee  harmless,  the  deed  should 
be  void;  and  that  until  the  forfeiture  of  the  mortgage,  the 
mortgagor  should  have  the  use  of  the  property,  but  should  not 
<lisi)oseof  it  without  tlie  mortgagee's  consent.  The  mortgage, 
at  tlie  time  of  the  trial,  liad  not  been  forfeited,  the  notes  men- 
tioned in  it  not  being  due,  and  the  mortgagee  having  lost 
nothing  by  liis  suretyship.  On  this  evidence,  judgment  was 
rendered  for  the  claimant. 

As  the  execution-defendant  w'as  in  possession  of  the  goods  at 
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the  date  of  the  mortgage,  which  was  before  the  execution 
issued^  and  continiiGd  to  possess  them  under  the  express  terms 
of  the  mortgage  until  the  time  of  the  trial,  the  claimant  had 
no  right  to  recover.     Hamilton  v.  Mitchell,  6  Blackf.,  131. 

Pirr  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

J.  JRyman  and  P.  L.  Spooner,  for  the  plaintiff. 

E.  Dumont,  for  the  defendant. 


The  St  at?:  v.  Bolt,  in  Error. 

THE  manner  of  selecting  the  grand  jury  is  not  a  matter  of 
which  the  Court  can  take  cognizance,  on  a  motion  to  quash  an 
indictment.     Bellair  v.  The  State,  6  Blackf.,  104. 


[*20]  =!=DiAs  V.  The  State. 

CKiMnsTAL  Law — Sepakate  Thiai^s. — If  on  an  indictment  against  two  per- 
sons, one  of  tJiem  be  tried  separately,  the  record,  by  showing  that  the 
prisoner  was  separately  tried,  necessarily  shows  that  the  Court  directed  the 
trial. 

Charge  op  Jury — Presumptions. — If  the  record  of  a  criminal  case  show 
that  in  the  course  of  the  trial,  the  Court  had,  on  an  adjournment  from  one 
day  till  the  next,  placed  the  jury  in  the  charge  of  a  bailiff,  it  will  be  pre- 
sumed that  the  jury  was  committed  to  his  care  in  a  legal  manner,  whatever 
that  may  be. (a) 

Murder — Ixdictjient. — A  count  in  an  indictment  for  nuirder  stated,  that  tlie 
defendant  made  an  a.ssault  on  one  G.  B.,  and  that  the  defendant  with  a  cer- 
tain ax,  &c.,  the  said  G.  U.,  in  and  upon  the  left  side  of  the  head  and  oveir 
the  left  temple  of  him  the  said  G.  B.,  then  and  there  feloniously  and  will- 
fully and  of  his  malice  aforethought  did  strike  and  beat,  giving  to  the  said 
G.  B.,  then  and  there  with  tlie  ax  aforesaid,  in  and  upon  the  right  side  of  the 
head  of  him  the  said  G.  B.,  and  over  the  right  temple  of  him  the  said  G. 
B.,  one  mortal  wound,  &c.,  of  which  said  mortal  wound  the  said  G.  B.,  &c., 


{fi)Horris  V    Graces,  2  Ind.,  354 
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on,  &c.,  died,  and  so  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say, 
&c.  Held,  that  the  count,  in  the  description  of  tlie  ofTense,  Avas  repugnant 
and  inconsistent  with  itself  in  a  material  part,  and  was  void. (a) 

Same.—- Such  count  must  state  the  part  of  the  body  to  which  the  violence  waa 
applied ;  but  the  proof  need  not  correspond  with  the  statement. 

Same. — If  an  allegation  in  such  count  be  sensible,  and  consistent  in  tlie  place 
where  it  occurs,  and  be  not  repugnant  to  antecedent  matter,  it  can  not  be  re- 
jected as  surplusage,  although  it  be  repugnant  to  a  subsequent  allegation. 

Same — Striking  Out. — An  objection  to  such  count  for  repugnancy  in  the 
description  of  the  offense,  can  not  be  removed  by  striking  out  the  allegation 
which  is  inconsistent  with  a  previous  one,  unless,  after  striking  out  the  sub- 
sequent allegation,  a  legal  description  of  the  offense  will  still  remain. 

Same. — In  an  indictment  for  murder,  where  the  death  is  alleged  to  have  been 
caused  by  a  wound,  it  is  not  nece.ssary  to  describe  the  depth  or  breadth  of 
the  wound. (i) 

Same. — An  indictment  in  such  case  concluded  as  follows:  "And  so  the  juroi* 
aforesaid,  upon  their  oath  aforesaid,  do  say,  that  the  said  S.  D.  (the  i)ris- 
oner),  in  manner  and  form  aforesaid,  feloniously  and  willfully  and  of  his 
malice  aforethought  did  kill  and  murder,  contrarj'  to  the  tbrm  of  the  stat- 
ute," &c.  Held,  that  this  conclusion  was  insufficient,  for  not  designating 
the  person  nuirdered. 

Same. — Although  an  indictment  charge  that  the  defendant  feloniously  and 
willfully  and  of  his  malice  aforethought  did  strike  the  deceased,  &c.,  giving 
him,  &c.,  a  mortal  wound,  &c.,  yet  if  it  do  not  contain  the  technical  allega- 
tion that  the  defendant  feloniously  murdered  the  deceased,  it  is  an  indict- 
ment for  manslaughter  only  and  not  for  murder — the  word  murder  being 
a  term  of  art  which  can  not  be  supplied  in  an  indictment  by  any  other 
word.(c) 

Verdict. — A  verdict  against  the  defendant  in  manslaughter  must  fix  the 
punishment. 

EllROR  to  the  Vigo  Circuit  Court. 

BlA-Ckford,  J. — This  was  an  indictment  against  Samuel 
Dias  and   Hannah    Gilinan  for  tlie   murder  of   one 
[*21]        George  ^.SrocZ-.     There  are  two  counts  in  the  indict- 
ment.    The  said  Dias  being  arraigned  pleaded  not 
guilty,  and  a  jury  was  sworn  to  try  the  issue.     The  examina- 
ion  of  the  cause  not  being  finished   on  the  day  it  was  com- 
menced, the  jury  was  placed  under  the  charge  of  a  bailiff,  to  be 
returned   into  Court  the  next  morning.       The  trial  was  not 

{(i)Sl(ae  V.  D'irJ:,  8  Blackf.,  52G. 
{h)bUion  V.  The  Stale,  9  Intl.,  408. 
(c)Eeed  V.  The  Stale,  S  Ind.,  200. 

^22) 
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concladcd  on  the  second  day,  and  the  jury  was  again  put  in 
charge  of  a  bailiff  who  was  sworn  to  attend  them,  to  be  returned 
into  Court  the  following  morning.  On  the  third  day,  the 
cause  was  submitted  to  the  jury,  who  returned  a  verdict  of 
ii'tiilty.  Motions  for  a  new  trial  and  in  arrest  of  judgment  were 
made  and  overruled,  and  judgment  rendered  that  the  prisoner 
Dias  be  executed. 

The  first  error  assigned  is,  that  the  record  does  not  show  an 
order  of  the  Court  ior  the  separate  trial  of  the  prisoner.  There 
is  nothing  in  this  objection.  The  record,  by  showing,  that  the 
])risoner  was  tried  separately,  necessarily  shows  that  the  Court 
directed  the  trial. 

It  is  also  assigned  for  error,  that  the  record  does  not  show 
that  the  bailiff,  to  whose  care  the  jury  was  intrusted  on  the  first 
adjournment  of  the  Court,  was  sworn.  In  support  of  this 
objection,  we  are  referred  to  the  case  of  The  King  v.  Stone,  6 
T.  R.,  527.  Thei'e  the  entry  of  adjournment  states,  that  the 
bailiffs  who  took  charge  of  the*  jury  were  sworn;  but  the  case 
does  not  show  that  it  would  have  been  error  had  the  oath  been 
omitted,  or  had  the  record  not  shown  that  it  was  administered. 
This  Court  reversed  a  judgment  against  a  prisoner  in  a  capital 
case,  because  there  was  no  entry  of  record,  from  which  it  could 
be  implied  that  the  jury  had  been  legally  disposed  of  during  an 
adjournment  of  the  Court.  Jones  v.  The  State,  2  Blackf.,  475. 
But  that  was  a  different  case  from  the  present.  There  is  here 
an  entry  of  i^'cord  that,  on  the  adjournment,  the  jury  was 
placed  in  charge  of  a  bailiff,  to  be  returned  into  Court  the  next 
morning;  and  we  must  presume  from  that  entrv,  that  the  jury 
was  committed  to  the  care  of  the  bailiff  in  a  legal  manner, 
whatever  that  may  be. 

The  last  error  assigned  is,  that  both  the  counts  in  the  indict- 
ment are  insufficient. 

The  first  count,  so  far  as  it  is  necessary  to  state  it,  is  as  fol- 
lows :  That  Samuel  Dias,  late  of,  <&c.,  and  Hannah 
p22]  ^Gilbnari,  late  of,  &c.,  on,  &c.,  with  force  and  arms, 
at,  &c.,  in  and  upon  one  George  Brock,  &c.,  did  make 
an  assault,  and  that  the  said  Samuel  Dias  and  the  said  H(invah 
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Gillman,  with  a  certain  ax,  &c.,  the  said  George  Brock  in  and 
upon  the  left  side  of  the  head  and  over  the  left  temple  of  him 
the  said  George  Brock,  then  and  there  feloniously  and  willfully 
and  of  their  malice  aforethought  did  strike  and  beat,  giving  to 
the  said  George  Brock  theii  and  there,  with  the  ax  aforesaid, 
in  and  upon  the  right  side  of  the  head  of  him  the  said  George 
Brock,  and  over  the  right  temple  of  hiui  the  said  George  Brock, 
one  nnn-tal  wound  of  the  depth  of  three  inches  and  of  the 
breadth  of  six  inches,  of  which  said  mortal  wound  the  said 
George  Brock,  &c.,  on,  &c.,  died;  and  so  the  jurors  aforesaid 
upon  their  oath  aforesaid  do  say,  &c.  The  objection  made  to 
this  count  is,  that,  in  the  description  of  the  offense,  it  is  repug- 
naut  and  inconsistent  with  itself.  The  charge  is,  that  the  per- 
sons indicted  struck  the  deceased  with  an  ax  on  the  left  side 
of  the  head  and  over  the  left  temple,  giving  to  him  then  and 
there,  with  said  ax,  on  the  right  side  of  the  head  and  over  the 
right  temple,  a  mortal  wound. 

There  is  in  this  part  of  the  count  a  manifest  repugnancy  in 
the  description  of  the  offense  as  to  the  place  of  the  wound;  the 
first  part  of  the  sentence,  viz.,  that  the  persons  indicted  struck 
the  deceased  with  an  ax  on  the  left  side  of  the  head,  &.G.,  beiug 
inconsistent  with  what  follows,  viz.,  their  giving  him  then  and 
there  with  said  ax  on  the  7'ight  side  of  the  head,  &c.,  a  mortal 
wound.  And  this  repugnancy  occurs,  as  it  must  occur  to  be 
fatal,  in  a  material  part  of  the  count,  for  the  part  of  the  body 
to  which  the  violence  was  applied  must  be  stated,  and  even  if 
the  wound  be  alleged  to  have  been  on  the  arm,  hand,  &c.,  with- 
out saying  whether  the  right  or  left,  the  indictment  is  bad.  The 
proof,  to  be  sure,  need  not  correspond  in  this  respect  with  the 
allegation,  but  the  allegation  itself  can  not  be  dispensed  with 
in  the  indictment.  3  Chitt.  Cr.  L.,  735;  Arch.  Cr.  PI.,  384. 
The  defect  can  not  be  remedied  by  treating  the  first  statement 
as  to  the  part  of  the  head  of  the  deceased  which  was  struck,  as 
superfluous,  because  that  statement  is  sensible  and  consistent  in 
the  place  where  it  occurs,  and  is  not  repugnant  to  antecedent 
matter.  1  Chitt.  Cr.  L.,  224;  The  King  v  Stevens  et 
[*23]       ah,  5  East,  244.     *Nor  can  the  difficulty  be  removed 
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by  considering  as  superfluous  the  subsecjuent  allegation  as 
to  the  persons  indicted  giving  to  the  deceased,  on  the  opj)o- 
site  side  of  his  head,  the  mortal  wound.  If  this  latter  alle- 
gation were  left  out,  the  count,  as  to  the  matter  in  question, 
would  read  as  follows:  That  the  aa'id  Sarnael  Dias  and  the 
said  Ihinnali  GUlman,  with  a  certain  ax,  etc.,  the  said  George 
Brock,  in  and  upon  the  left  side  of  the  head  and  over  the  left 
temple  of  him,  the  said  George  Brock,  then  and  there  feloni- 
ously, <S:c.,  did  strike  and  beat,  giving  to  the  said  George  Brock 
then  and  there,  with  the  ax  aforesaid,  one  mortal  wound.  lu 
that  case,  the  necessary  allegation  relative  to  the  giving  of  the 
deceased  a  mortal  wound  woidd  be  defective,  for  not  setting 
out  the  part  of  his  person  on  which  such  wound  was  given, 
the  word  "there"  in  the  sentence  having  reference  only  to  the 
venue.  There  being  then  a  repugnancy  in  a  material  charge 
of  the  count  in  question,  which  can  not  be  avoided  by  striking 
out  a  })art  as  superfluous,  the  count  can  not  be  sustained.  2 
Hawks.  PI.  Cr.,  228;  1  Chitt.  Cr.  L.,  237;  Arch.  Cr.  Pl.,  51 : 
Rex  v.  Stevens,  5  East,  244. 

The  second  count  is  objected  to  on  account  of  an  alleged  de- 
fect in  its  conclusion.  This  count  is  similar  to  the  first  until 
it  comes  to  the  conclusion  commencing  with  the  words,  "And 
so  the  jurors  aforesaid,"  Occ,  except  that  it  does  not  state  the 
length  and  breadth  of  the  wound,  which  it  was  not  necessary 
to  state,  Bex  v.  Tomlinson,  (J  Carr  &  Payne,  370,  and  except 
that  it  is  not  subject  to  any  objection  for  repugnancy.  The 
conclusion  objected  to  is  as  follows:  "And  so  the  jurors  afore- 
said upon  their  oath  aforesaid  do  say,  that  the  said  Samuel  Bias 
and  the  said  Hannah  Gilhnan,  in  manner  and  form  aforesaid, 
feloniously  and  willfully  and  of  their  malice  aforethought  did 
kill  and  murder,  contrary  to  the  form  of  the  statute,"  &c.  The 
defect  here  complained  of  is,  that  the  person  murdered  is  not 
designated.  This  defect  is  believed  to  be  fatal.  The  averment 
that  the  persons  indicted,  feloniously  and  willfully  and  of  their 
malice  aforethonght,  did  kill  and  murder,  without  anything 
more,  does  not  amount  to  any  charge  against  them  which  the 
law  can  recognize.     The  consequence  is,  that  the  count  is  left 
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without  the  technical  allegation,  that  the  persons  In- 
['■''24]       dieted  feloniously,  &c.,  "-^murdered  the  deceased.     It 

is  true,  that  the  previous  part  of  the  count  charges 
that  the  persons  indicted,  feloniously  and  willfully  and  of  their 
malice  aforethouglit,  did  strike  the  said  George  Brock,  &c., 
giving  him,  &c.,  three  mortal  wounds,  &c. ;  but  the  law  is  well 
settled,  M'hether  wisely  or  otherwise  we  need  not  stop  to  inquire, 
that  such  description  of  the  offense  is  not  sufficient  in  a  count 
of  an  indictment  for  murder.  There  must  be  in  such  count  an 
express  allegation,  that  the  prisoner  feloniously,  &c.,  murdered 
the  deceased,  the  word  murder  being  a  term  of  art  which  can 
not  be  supplied  by  any  other  word.  The  language  of  Haioldns 
on  the  subject  is  as  follows:  "No  periphrasis  or  circumlocu- 
tion whatsoever  will  supply  those  words  of  art,  which  the  law 
has  appropriated  for  the  description  of  the  offense,  as  murdra- 
vit,  in  an  indictment  for  murder;  cepit,  in  an  indictment  for 
larceny;  onayhemiavit,  in  liu  indictment  for  maim;  felonice,  in 
an  intlictment  of  any  felony  whatever,"  &c.  2  Hawks.  PI. 
Cr.,  224.  The  same  doctrine  is  laid  down  in  Loncfs  case,  5 
Coke,  245;  1  Chitt.  Crim.  L.,  239  to  244;  4  Blacks.  Comm., 
306,  307 ;  3  Bac.  Abr.,  554. 

The  conclusion  to  the  second  count,  as  before  noticed,  being 
a  nullity,  and  there  being  no  technical  allegation  in  the  count 
that  the  persons  indicted  feloniously,  &c.,  murdered  the  de- 
ceased, the  following  authority  is  applicable  to  the  case:  "An 
indictment  was  removed  into  B.  li.  s.  'That  of  malice  afore- 
thought, A  B  made  an  assault  on  CD,  and  the  same  CD  felo- 
niously struck,  giving  him  one  mortal  stroke  of  which  he 
languished  for  seven  days,  and  on  the  eighth  day  of  the  stroke 
aforesaid  died,'  without  saying  'and  so  the  aforesaid  A  B,  the 
said  C  D  feloniously  did  kill  and  murder.'  Therefore  this 
word  murder  is  wanting  in  the  indictment.  And  whether  this 
shall  be  adjudged  murder,  or  only  manslaughter,  was  doubted 
on  account  of  the  general  pardon  passed  in  the  late  parliament, 
in  which  murder  is  excepted.  And  at  length  it  was  resolved 
by  the  Justices  of  B.  P.  and  others,  that  without  this  word 
murder  it  is  only  manslaughter,"     Anon.  3  Dyei',  304.     That 
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case,  which  is  dii-ectly  against  the  count  in  question,  occurred 
as  early  as  the  time  of  Elizabeth,  and  has  been  ever  since  ad 
hered  to. 

"We  are  of  opinion,  therefore,  that  the  second  count 
[^25]       does  *not  contain  a  valid  charge  of  murder,  but  tha"" 
it  is  a  good  count  for  manslaughter. 

As  the  first  count  of  tlie  indictment  is  bad,  and  the  second 
contains  a  charge  of  manslaughter  only,  the  judgment  that  the 
prisoner  Dias  be  executed  is  erroneous;  and  for  the  same  rea- 
son the  verdict  is  wrong  for  not  fixing  the  punishment.  11.  S., 
1838,  p.  219,  sect.  78. 

Per  Cariain. — The  judgment  is  reversed  and  the  verdict  set 
aside.     Cause  remanded,  &c. 

J.  H.  Henry  and  S.  G.  Dodge,  for  the  plaintiff. 

A.  A.  Hcuamond  and  /.  1\  Usher,  for  the  State. 


The  State  r.  Hale. 


Perjury — Indictment. — Tf  an  indictment  iVir  iioijury  show  that  the  testi- 
mony alleged  to  be  false  was  material  to  the  issue,  an  express  allegation 
that  it  was  material  is  unnecessary. (a) 

Same — ^VAIVER. — The  indictment  in  such  case  alleged  the  jierjury  to  have 
been  committed  on  a  trial  before  a  justice  and  a  jury  of  six  men.  The  trial 
seemed  to  have  been  with  consent  of  parties.  Held,  that  the  consent  was  a 
waiver  of  whatever  irregularity  there  might  have  been  as  to  the  jury. 

ERROR  to  tlie  Moniyomery  Circuit  Court. 

SuLLiVAX,  J. — This  was  an  indictment  for  perjury.  The 
idlegations  in  the  indictment  are,  that  the  defendant.  Hall, 
commenced  an  action  of  debt  against  one  Ciine  before  WiUiani 
Gray,  a  justice  of  the  peace,  for  the  sum  of  S27.oO;  that  Cllne 
filed  as  a  set-oiF  a  demand  he  held  against  Hall  for  ninety-nine 
bushels  of  corn  of  the  value  of  S24.81  ;  that  to  try  the  issue 
between  the  parties,  a  jury  of   six  men  was  impanneled,  and 

{a\  The  ftaif  v.  ri.,j.i,  -r.  liiil..  n:',. 
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that  upon  such  trial  Cline  called  upon  Hall  to  give  testimony 
as  a  witness  in  the  cause;  that  Hall  was  thereupon  duly  sworn 
by  the  justice  to  give  evidence,  &c.,  he,  the  said  Gray,  then 
and  there  having  competent  authority  to  administer  said  oath; 
that  upon  the  trial  of  the  cause,  certain  questions  became  and 
were  material  to  the  issue,  viz. :  How  much  corn  the  said  Hall 
had  received  from  said  Cline,  &c. ;  that  Hall  being  so  sworn, 
&c.,  intending,  &c.,  did  falsely,  willfully,  &c.,  depose  and  SAvear 

to  and  before  said  jurors,  and  to  and  before  the  said 
[*26]        Gray,  justice  as  *albresaid,  as  follows,  viz.,  &c.     The 

perjury  is  then  assigned,  and  the  indictment  concludes 
in  the  usual  form.  The  Court  quashed  the  indictment,  and  the 
State  prosecutes  this  writ  of  error. 

The  defendant  insists  that  the  Circuit  Court  did  right  in 
quashing  the  indictment,  because,  1,  It  does  not  allege,  in  pos- 
itive terms,  that  the  evidence  given  was  material  to  the  issue. 
Vie  think  the  objection  is  not  well  founded.  The  indictment 
avers  the  materiality  of  certain  questions,  and  sets  out  the  testi- 
monv  of  the  defendant  in  relation  to  those  facts,  and  then  avers 
that  it  was  false.  This  is  according  to  the  precedents,  and  is 
sufficient.  Moreover,  it  is  not  necessary  in  all  cases  that  an 
indictment  for  perjury  should  (iontain  an  express  averment  that 
the  false  allegations  are  material  to  the  issue.  Their  material- 
ity, in  the  absence  of  an  express  averment,  may  appear  from 
the  necessary  bearing  they  have  on  the  matter  in  issue.  If  the 
testimony  is  shown  to  be  important  to  the  question  at  issue 
between  the  parties,  the  express  allegation  may  be  omitted.  2 
Chitt.  C.  L.,  309. 

The  second  reason  given  in  support  of  the  jiulgment  of  the 
Circuit  Court  is,  that  the  cause  in  which  the  alleged  peijury 
A'as  committed  was  tried  by  a  jury  of  six  men;  that  a  jury 
omposed  of  six  men  in  such  a  case  was  wholly  unauthorized 
y  the  law;  and  that  the  proceedings  were  therefore  illegal  and 
void.  By  the  common  law,  false  swearing  to  amount  to  per- 
jury must  be  in  a  judicial  proceeding,  and  in  a  Court  or  before 
an  officer  having  competent  authority  to  administer  an  oath. 
Our  statute  is  more  comprehensive,  and  a  false  oath  or  state- 
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iiu'iit  of  any  natiii-e,  or  for  any  purpose  -wliatever,  willfully 
and  corruptly  taken  belbi-e  an  officer  authorized  to  administer 
oaihs,  is,  by  it,  declared  to  be  peijury.  AVhere  the  false 
swearing  was  in  the  course  of  a  judicial  })rocecding,  we  do  not 
thiuk  it  essential  to  the  couimlssion  of  the  oflense  of  perjury, 
that  all  the  proceedings  on  the  trial  should  be  strictly  regular. 
It  is  essential,  however,  that  the  Court  have  jurisdiction  of  the 
subject-matter,  and  power  to  administer  an  oath  to  the  witness. 
If  the  proceedings  were  not  so  far  irregular  as  to  be  a  mistrial, 
the  false  swearing  would  amount  to  perjury.  The  jury  of  six 
men  that  was  imjianueled  to  try  the  cause,  in  which  the 
['^■'27]  ])erjui'v  in  this  case  is  said  to  have  ''"been  committed, 
seems  to  have  been  with  the  consent  of  the  parties  to 
the  suit,  and  whatever  irregularity  there  might  have  been  in 
trying  the  cause  with  such  a  jury  was  waived  by  their  consent. 

AVe  see  no  valid  objection  to  the  indictment,  and  think  the 
Court  erred  in  quashing  it. 

Pa-  Curiam. — The  judgment  is  reversed,  with  costs.  Cause 
remanded,  &c. 

S.  C.  Willson,  for  the  State. 

D.  Mace,  for  the  defendant. 


The  State,  on  the  Relation  of  the  Boaud  of  County  Com- 
missioners, ttc,  V.  PoLKE  and  Another. 

Alteration  of  Contract — Discharge  of  Surety. — Debt  oy  the  State,  oi« 
the  relation  of  the  board  of  county  commissioners,  &c.,  on  the  oflicial  bond 
of  a  county  agent,  against  Polke  and  Vanpell.  Plea,  that  the  bond  was  exe- 
cuted l)y  the  agent,  with  Polke,  Evans,  and  Burnside,  sureties,  and  was  deliv- 
ered to  the  board  of  county  commi.«sioners ;  that,  afterwards,  the  commis- 
sioners, while  the  bond  was  under  their  control,  caused  the  name  oi  Ewns 
to  be  erased  from  the  same,  and  that  of  Vanpelt  added  thereto,  without  the 
knowledge  or  consent  of  Polke  or  Burnside.     Held,  that  the  j^lea  was  good. (a) 

(a)Bo\ci.fr  v.  Wendell.  31  Ind.,  132;   Grimes  v.  Piersol,  '2r,  Id.,  2Hk 
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ERROR  to  the  LaPorte  Circuit  Court.  The  defendants 
'below  were  Polke  and  Vanpelt. 

SuLLiVAX,  J. — Debt  on  the  official  bond  of  the  courily  agent 
for  the  county  of  LaPorte.  The  defendants  pleaded  nan  ed 
factum,  and  two  special  pleas.  The  special  pleas  are  substan- 
tially the  same,  and  aver  that  the  bond  sued  on  was  given  by 
one  David  Dinwiddle,  conditioned  for  the  faithful  performance 
of  the  duties  of  the  office  of  agent  for  tlie  county  of  LaPorte, 
and  was  signed  by  the  defendant  Polke  and  one  David  Evans 
and  one  Andreio  Burnside  as  his  sureties,  and  was  delivered  to 
and  accepted  by  the  board  of  commissioners  of  the  county  of 
LjttPorte,  and  was  by  them  duly  filed,  (tc. ;  that  afterwards, 
and  while  said  bond  remained  so  on  file,  and  in  the  possession 
and  under  the  control  of  said  county  commissioners,  they,  the 
said  commissioners,  at  and  during  a  session  of  said  board,  on, 
&c.,  caused  the  name  of  the  said  David  Evans,  one  of  the  orig- 
inal signers  to  said  bond,  to  be  erased  therefrom  with- 
P28]  out  the  knowledge,  consent,  or  ^ratification  of  said 
Polke,  and  the  name  of  one  Vanpelt  to  be  added  thereto, 
without  the  knowledge  of  said  Polke  and  Burnside,  and  without 
their  consent,  or  the  consent  of  either  of  them,  &c.  There 
Avere  general  demurrers  to  the  pleas,  and  the  demurrers  were 
overruled.     Judgment  for  the  defendants. 

We  are  not  called  upon  to  decide  at  this  time  whether  Van- 
pelt, in  a  suit  properly  brought,  can  be  held  responsible  by 
virtue  of  his  signing  and  sealing  the  bond.  If  we  admit  that 
the  signature  of  Vanpelt,  with  the  concurrence  of  the  principal 
obligor,  and  of  the  board  of  commissioners,  binds  him  accord- 
in;i'  to  the  terms  of  the  bond,  it  still  leaves  untouched  the 
question  whether  the  erasure  of  the  name  of  Evans,  without 
the  consent  of  Polke,  was  such  a  material  alteration  in  tlte 
orio-inal  bond  as  to  make  it  void  as  to  Polke. 

It  is  d  general  rule  that  any  alteration  of  a  bond  after  its 
execution,  in  a  material  point,  by  the  obligee  will  avoid  the 
bond,  and  it  is  even  said  that  an  alteration  by  the  obligee  in 
an  immaterial  part  will  have  the  same  effect.  PigoVs  case,  11 
Co.,  20;    Whclpdale's  case,  5   Co.,  118.     Rut  this  rule  is  so 
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modified,  that  it  doos  not  ai)])ly  to  cases  where  tlie  alteration 
has  been  made  with  the  consent  of  all  the  parties  to  the  deed. 
2  Lev.j  3'j;  Smith  v.  Croohcr  et  al.,  5  Mass.  11.,  538;  Speake  et 
al.  V.  The  U.  States,  9  Cranch,  28;  Fenny  v.  Concithe,  18  J. 
R.J  499.  In  the  case  of  Adams  d  al.  v.  Bateson,  6  Bing.,  110, 
the  point  was  made  but  not  decided.  The  case  of  Speake  et  al. 
V.  T/te  United  States,  supra,  was,  in  its  leading  features,  very 
similar  to  the  one  under  consideration,  except  that  the  erasure 
was  with  the  consent  of  all  the  parties  to  the  deed.  The  con- 
sent appearing  on  the  record,  the  Court  held  that  the  alteration 
did  not  vitiate  the  bond,  but  the  whole  argument  of  the  Court 
shows,  that  if  consent  had  not  been  given  it  would  have  been 
void. 

We  concur  in  the  opinion,  that  the  erasure  of  the  name  of 
one  of  the  obligors  to  a  bond  is  a  material  alteration.  It  is  no 
longer  the  same  bond.  Moreover,  Police,  in  the  present  case, 
may  have  had  reasons  for  refusing  to  be  bound  in  a  bond  with 
Vanpelt,  while  he  was  willing  to  be  so  bound  with  Evans. 

As  the  pleas  show  that  the  alteration   was   made  by  the 

board  of  commissioners,  for  whose  use  the  bond  was 

[*29]       given,  -''without  the  consent  of  all  the  obligors,  we  are 

of  o])inion  that  they  are  sufficient  to  bar  the  action, 

and  that  the  demurrers  were  properly  overruled. 

Per  Curiam. — The  judgment  is  affirmed  at  the  costs  of  the 
relator. 

/.  H.  Bradley,  for  the  plaintiff. 

J,  B.  Niles,  for  the  defendants. 


]\IiLi>EPv  and  Another  v.  Ashton  and  Another. 

Le\'y  of  Execution,  AVuen  Illegal. — Debt  on  a  delivery  bond.  Plea, 
Ihat  the  bond  ivas  without  consideration  in  this:  That,  on,  &c.,  a  fi.fa. 
isi?ued  on  a  judgment  in  favour  of  the  plaintiff  against  A.,  one  of  the  de- 
fendants, and  was,  by  yl's  consent,  levied  on  certain  land  (here  described), 
wliich  was  appraised  under  the  statute  of  1841,  and  which  was  tmire  than 
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sufficient,  if  sold  at  lutif  its  appraised  vahie,  to  pay  said  judgment  and  *li 
costs;  that  tlie  sheriff',  without  selling  the  land  or  disposing  of  the  levy, 
levied  said  execution  on  the  goods  named  in  the  delivery-bond,  and  was 
about  to  sell  the  ."same  without  first  selling  the  land;  whereupon  tlie  defend- 
ants, to  prevent  the  sale,  gave  the  bond.     Jleld,  that  the  plea  was  valid. (o) 

ERROR  to  the  LaPorte  Cii'cuit  Court.  The  ])]ea  in  tliis 
case  shows,  that  the  levy  on  the  real  estate  and  the  aj)pralse- 
ment  were  made  in  1841,  when  such  estate  could  not  be  sold 
on  execution  for  less  tlian  one-half  of  its  appraised  value. 

Sullivan,  J. — Debt  by  Ashton  and  Teall  against  Miller  and 
Jliller  on  a  delivery  bond.  Plea,  that  the  bond  was  given 
without  any  good  or  valuable  consideration  in  this,  to  wit, 
that  on,  &c.,  a  fieri  facias  was  issued  from  the  LaPorte  Circuit 
Court  on  a  judgment  in  ftivour  of  Ashton  and  Tcall  against  aS'. 
Miller,  one  of  the  plaintiffs  in  error,  which,  by  the  consent  of 
Miller,  was  levied  on  certain  tracts  of  land  described  in  the 
j^lea,  which  were  appraised  according  to  the  statute,  and  which 
were  more  than  sufficient,  if  sold  at  one-half  of  their  appraised 
value,  to  pay  the  judgment  on  which  said  execution  issued  and 
all  costs;  that  the  sheriff,  without  selling  said  lands,  or  in  any 
wise  disposing  of  said  levy,  did,  afterwards,  to  wit,  on  &c., 
seize  and  take  in  execution,  by  virtue  of  said  writ,  the  goods 
and  chattels  named  in  the  condition  of  said  bond,  and  was 
about  proceeding  to  sell  the  same  without  first  selling 
PSO]  said  lands,  &c.;  wherefore  the  ^defendants,  to  prevent 
the  sale,  executed  said  bond,  &c.  Demun-er  to  the 
plea,  and  demurrer  sustained.  The  damages  were  thei-eupon, 
by  consent  of  parties,  assessed  by  the  Court,  and  judgment 
rendered  for  the  plaintiffs. 

The  defense  set  up  in  the  plea  was  sufficient  to  bar  the  action. 
In  Laselle  v.  Moore,  1  Blackf ,  220,  it  was  decided,  tliat,  Avhere 
the  real  estate  of  a  defendant  was  held  by  a  venditioni  exponas, 
the  plaintiff  could  not  take  out  an  execution  o^  fieri  facias  and 
levy  on  other  property;  and  that  if  he  did  so,  the  Court  would 
set  aside  such  execution  as  illegal.     In  the  subsequent  case  of 


(o^Dce  V.  Dutton,  2  Ind.,  309. 
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jrclniosh  et  al.  v.  Cheio  et  al.,  Id.,  289,  the  Court  say,  that 
goods  or  lands  taken  in  execution  must  be  considered  as  a  sat- 
isfaction of  the  judgment  debt,  and  may  be  pleaded  in  bar  of 
any  other  action  against  the  same  defendant  for  the  same  de- 
mand, until  their  insufficiency  is  made  manifest  by  a  sale  and 
return. 

If  a  levy  on  land  sufficient  to  pay  a  judgment  be,  until  it  is 
legally  disposed  of,  a  satisfaction  of  the  judgment,  it  follows 
that  another  levy  by  virtue  of  the  same  writ,  after  a  levy  suffi- 
cient to  pay  the  debt  has  been  made,  is  illegal  until  the  first 
levy  is  disposed  of,  and  would  for  that  reason  be  set  aside  on 
motion. 

According  to  the  second  section  of  the  act  subjecting  real 
and  personal  estate  to  execution,  R.  S.,  1838,  p.  276,  whenever 
an  execution  shall  issue  against  the  goods  and  chattels,  lands 
and  tenements,  of  any  defendant,  it  is  made  the  duty  of  the 
sheriff  to  levy  such  execution  upon  such  part  of  the  defend- 
ant's estate  as  he  may  direct,  provided  there  be  no  doubt  as  to 
the  defendant's  title  to  the  property  so  selected.  Whatever  the 
object  of  that  statute  may  be,  it  would  undoubtedly  defeat  it, 
if  a  sheriff  may  at  his  pleasure  abandon  a  levy  made  according 
to  the  direction  of  the  defendant,  and  levy  upon  other  property 
against  his  consent. 

AYe  are  of  opinion,  therefore,  that  from  the  previous  decis 
ions  of  this  Court,  as  \vell  as  from  a  fair  construction  of  the 
statute,  the  seizure  of  the  goods   of  S.  Miller  by  the  sheriff 
was,  under  the  circumstances,  an  illegal  act;  that  it  gave  him 
no  right  to  the  goods ;  and  that  the  bond  for  the  delivery  of 

the  property  can  not  be  enforced, 
r^o^j  -A'p^j.    Cur'uvm. — Tlie    judgment    is    reversed    with 

costs.     Cause  remanded,  &q. 

J.  H.  Bradley  and  /.  A.  Lisfon,  fur  the  plaintiffs. 

A.  L.  Osbo7-n,  for  the  defendants. 
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Addleman  v.  Mormon. 

Vendor  and  Purchaser — Injunction. — A  vendee  of  real  estate  filed  % 
bill  in  chancery  to  restrain  the  vendor  from  the  collection  of  the  purchase- 
money,  until  the  latter  should  pay  off  a  mortgage  on  the  land  according  to 
his  agreement.  Held,  that  it  was  not  essential  to  the  success  of  the  suit  that 
the  complainant  should  have  tendered  back  to  the  defendant  a  deed  for  the 
land,  nor  that  he  should  have  offered  to -account  for  the  rents  and  prolits.(a) 

Sake. — A  bill  in  chancery  to  enjoin  a  judgment  at  law  can  not  be  sustained, 
unless  there  be  a  release  of  errors  indorsed  on  the  bill. (6) 

ERROR,  to  the  Way7ie  Circuit  Court. 

Sullivan,  J. — Tliis  was  a  bill  in  chancery  by  Mormon 
against  Addleman  for  an  injunction.  The  bill  states  that 
Addleraan  sold  and  conveyed  to  Mormon  a  tract  of"  land  in 
the  county  of  Wayne  at  and  for  the  sum  of  $1/200,  to  be  paid 
in  four  equal  annual  installments;  that  at  the  time  of  the  sale, 
the  land  was  incumbered  by  a  mortgage  previously  executed  by 
Addleman  to  one  Roderfield,  which  Addleman  then  agreed  with 
the  complainant  should  be  paid  ofi*,  and,  at  the  request  of  Mor- 
man,  obtained  and  delivered  to  him  the  bond  of  one  B.  W. 
Addleman  in  the  penalty  of  |1,500  that  the  incumbrance 
should  be  removed;  that  the  mortgage-money  to  Roderfield 
has  not  been  paid;  and  that  he  threatens  to  sell  said  land; 
that  the  land  is  not  more  than  sufficient  to  pay  the  debt  to 
Roderfield;  that  the  defendant  is  unable  to  pay  his  debts;  and 
that  the  surety,  B.  W.  Addleman,  is  insolvent,  &c.  The  bill 
then  states  that  Addleman  had  obtained  a  judgment  at  law 
against  Mormon  for  the  sum  of  $300,  that  being  the  amount 
of  the  first  payment  for  said  land,  and  threatens  execution,  <fec. 
The  prayer  of  the  bill  is,  that  the  defendant  may  be  enjoined 
from  proceeding  on  said  judgment  at  law,  and  from  the  collec- 
tion of  the  balance  of  the  purchase-money  for  said  land,  until 
he  shall  have  paid  off  said  mortgage,  &c. 


(a)  Warren  v.  Carey,  5  Ind.,  319  ;  18  Id.,  :«9. 
(6)  Oiclerstii  V.  The  Hoard,  dc,  0  lud.,  128. 
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[*32]  *At  the  JIarch  term,  1841,  the  defendant  moved 

the  Court  to  dissolve  the  injunction  -which  had  been 
granted  at  a  previous  term,  but  the  motion  was  overruled.  He 
then  demurred  to  the  bill,  but  the  demurrer  was  also  overruled, 
and  having  failed  to  answer,  the  bill  was  taken  as  confessed, 
and  a  decree  was  entered  according  to  the  prayer  of  the  bill. 

This  bill  does  not  seek  to  rescind  the  contract  entered  into 
between  the  parties.  The  object  of  it  is  rather  to  enforce  it; 
and  it  seeks  only  to  restrain  the  vendor  from  the  collection  of 
the  purchase-money  until  he  shall  have  performed  what  he 
bound  himself  to  do.  It  was,  therefore,  not  necessary  that  the 
complainant  should  tender  back  to  the  defendant  a  deed  for  the 
land,  nor  that  he  should  offer  to  account  for  the  rents  and 
profits,  as  is  contended  by  the  plaintiff  in  error. 

Notwithstanding  the  complainant  has  merits  in  his  case,  we 
think  the  Court  erred  in  refusing  to  dissolve  the  injunction  as 
it  respects  the  judgment  at  law.  The  statute  requires  that  no 
injunction  shall  be  granted  to  stay  proceedings  on  a  judgment 
at  law,  unless  there  be  indorsed  on  the  bill  a  release  of  all 
errors  in  the  judgment  prayed  to  be  enjoined.  The  release  of 
errors  so  to  be  indorsed  is  essential  to  the  sufficiency  of  the 
bill,  and  constitutes  a  part  of  the  record.  In  this  case  it  does 
not  appear  that  a  release  of  errors  was  indorsed  on  the  bill. 
This  should  have  appeared,  and  not  appearing  the  decree  is 
erroneous  so  far  as  it  enjoins  the  judgment  at  law.  As  to  the 
residue  of  the  purchase-money  the  decree  is  right. 

Per  Curiam. — That  part  of  the  decree  which  enjoins  the 
proceedings  on  the  judgment  is  reversed,  and  that  part  Avhich 
enjoins  the  collection  of  the  residue  of  the  purchase-money,  is 
affirmed,  &c. 

J.  S.  Neioman,  for  the  plaintiff. 

C.  H.  Test,  for  the  defendant. 
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[*33]     *Bell  V.  The  State,  on  the  Relation  of  Parks  and 

Another. 

OrrrcrAL  Bond — Pleadixg. — Debt  by  the  State,  on  the  relation,  &c.,  on  a 
justice's  bond  against  him  and  his  surety.  Plea,  general  performance.  Rep- 
lication, assigning  as  a  breach  the  justice's  failure  to  pay  over  money  col- 
lected. Eejoinder,  that  the  relator  had  recovered  a  judgment  against'the 
justice  for  tlie  same  money.  Held,  that  the  rejoinder  was  a  departure. 
Hdd,  also,  that  such  judgment,  unless  satisfied,  was  no  bar  to  a  suit  on  the 
bond  against  the  justice  and  his  surety.  Held,  also,  that  tiiough  tlie  justice'.^ 
bond  was  conditioned  for  the  j)ayment,  on  denuind,  of  the  money  collected, 
a  general  averment  in  the  replication  of  non-payment  uUhough  often  de- 
manded, was  sufficient  on  general  demurrer. 

Practice — Joint  Defendants. — .\  judgment  against  one  defendant,  in  an 
action  on  contract  against  two,  is  erroneous,  unless  tiiere  be  a  suggestion  of 
"  not  found  "  as  to  the  other. 

ERROR  to  tlie  PulsIi  Circuit  Court. 

DeweYj  J. — Debt  by  the  State,  on  the  relation  of  Po.vka 
and  another,  against  a  justice  of  the  peace  and  his  surety  on 
his  official  bond.  The  declaration  is  founded  on  the  penal 
part  of  the  bond.  Bell,  one  of  the  defendants  below,  craved 
oyer  of  the  bond  and  condition.  The  latter  is  in  the  usual 
form,  for  the  faithfid  dLscharge,  by  the  other  defendant,  Watson, 
of  the  duties  of  a  justice  of  the  peace,  and  for  the  payment 
over  on  demand  of  all  moneys  collected,  &c.  Bell  pleaded, 
first,  performance  hyWatson  of  all  his  duties  as  a  justice  of 
the  peace,  according  to  the  condition  of  the  bond;  and,  sec- 
ondly, that  Watson  was  not  a  ju.stice  of  the  peace.  The 
])laintiff  replied  to  the  first  plea,  that  the  relators  had  recov- 
ered before  Watson,  as  a  justice  of  the  peace,  three  certain 
judgments,  which,  at,  &c.,  on,  &c.,  had  been  paid  to  him,  and 
that  he,  at,  &c.,  had  refused  to  pay  the  money  so  collected  to 
the  relators,  although  they  and  their  agent  had  often  demanded 
it  of  him.  The  defendant.  Bell,  rejoined,  that  the  relators  had 
sued  Watson  for  the  same  money  named  in  the  replication,  and 
had  recovered  a  judgment  against  him  for  it.  The  plaintiff 
demurred,  and  assigned  for  causes  of  demurrer,  among  others, 
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that  the  rejoinder  was  a  departure  from  the  plea;  and  that  it 
did  not  aver  that  the  judgment  recovered  by  the  relators 
against  Watson  was  satisfied.  The  Court  sustained  the  de- 
ntuvrer.  Damages  were  assessed,  and  a  final  judgment  was 
rendered  for  the  plaintiff.  There  was  no  appearance  by  Wat- 
son, nor  a  return  of  not  found  as  to  him  suggested. 
[*34]  '"The  decision  upon  the  demurrer  is  right.  The 
rejoinder  is  clearly  a  departure  from  the  plea.  The 
plea  alleges  performance  by  Watson  of  all  his  duties  as  a  jus- 
tice of  the  peace  according  to  the  condition  of  the  bond;  but 
the  rejoinder  admits  a  failure  in  the  discharge  of  his  duty  in 
not  paying  over  money  collected  by  him,  and  places  the  de- 
fense on  new  ground,  which  is,  that  the  relators  had  recovered 
a  judgment  against  Watson  for  the  same  money  demanded  in 
this  cause. 

AVe  are  of  opinion,  too,  that  the  rejoinder  is  substantially 
bad  for  the  other  cause  of  demurrer,  that  is,  because  it  does  not 
aver  satisfaction  of  the  judgment  recovered  by  the  relators 
against  Watson.  We  do  not  think  that  an  unsatisfied  judg- 
ment against  a  justice  of  the  peace,  recovered  by  an  individual 
in  consequence  of  some  failure  on  the  part  of  the  justice  in  the 
discharge  of  his  duty,  is  a  bar  to  an  action  on  his  bond  against 
him  and  his  sureties,  though  the  merits  of  the  first  action  are 
involved  in  the  second.  The  remedies  are  concurrent,  and 
both  may  be  pursued  until  one  satisfaction  be  obtained. 

The  plaintiff  in  error  contends  that  the  replication  is  bad, 
for  not  averring  a  special  demand  on  the  justice  to  pay  the 
money  collected  by  him,  his  bond  requiring  him  to  pay  only 
on  demand.  In  Boivdelt  v.  Parsons,  10  East,  359,  which  was 
an  action  of  assumpsit  on  a  promise  to  deliver  hay  to  the 
jdaintiff  on  request,  the  breach  assigned  was,  that  the  defend- 
anl,  although  often  requested  by  the  plaintiff  to  deliver  tlio 
hay  had  refused  to  do  so."  The  Court  held  that  the  omission 
to  state  the  time  and  place  of  making  the  request  (there  being 
a  venue  laid  in  a  preceding  part  of  the  declaration),  was  matter 
of  form,  and  could  be  reached  only  by  a  special  demurrer. 
The  decision   was  founded  upon  the  statute  of  Amie,  which 
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euacts,  "that  in  all  cases  where  any  demurrer  shall  be  joined, 
&c.,  the  judges  shall  proceed  and  give  judgment  according  as 
the  very  right  of  the  cause  and  matter  in  law  shall  appear 
unto  them,  without  regarding  any  imperfection,  omission,  or 
defect  in  any  writ,  &c.,  declaration,  or  other  pleading,  &c.,  ex- 
cept only  those  Avhich  the  party  demurring  shall  specially  and 
particularly  set  down  and  express  as  cause  of  demurrer,"  &c. 
The  thirty- third  section  of  our  practice  act  contains  a 
[*35]  similar  provision  ;  R.  S.,  1838,  p.  452;  and  we  '''think 
its  eifect  is  to  cure  the  formal  defect  of  omitting  the 
time  and  place  of  making  the  request.  The  request  itself  is 
alleged,  and  that,  too,  iuimediately  after  an  averment,  con- 
taining both  venue  and  time,  that  the  justice  had  received  the 
money. 

There  was,  however,  an  error  committed  in  rendering  judg- 
ment against  one  of  the  defendants,  without  there  being  a  sug- 
gestion of  not  found  as  to  the  other.  This  must  reverse  the 
judgment.  And  it  should  be  remark(  d  that  the  second  plea 
was  entirely  overlooked.     It  stands  unanswered. 

Per  Curiam.-^The  judgment  is  reversed  at  tlie  costs  of  th 
relators.     Cause  remanded,  Ac. 

J.  S.  Newman  and  G.  B.  Tingley,  for  the  plaintiff. 

R.  S.  Cox  and  P.  A.  ILickkinan,  for  the  defendant. 


Eatjta'  v.  F()>'ri:i:  and   Another. 

FxDORSEMENT  OF  iSToTE  iJf  Bi.ANK. — An  indorsement  in  blank  by  a  third 
person  of  a  promissory  note,  negotiable,  &c.,  made  at  tiie  date  of  tlie  note, 
does  not,  of  itself,  render  tlie  indorsor  liable,  as  a  maker,  to  the  payee.(a) 

Same. — But  as  the  indorsement  may  be  made  under  such  circumstances  as  to 
render  him  so  liable,  a  note  thus  indorsed  is  admissible  evidence  in  a  suit 
by  the  payee  against  such  iudorser  and  the  maker,  as  joint  makers,  as  a 
link  in  the  chain  of  the  plaintiff's  evidence. 

(a).See  -IX    liid.,  433;  13  hi.,  bo\\  U  M.,  1G2. 
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Early  v.  Foster  and  Another. 

ERROR  to  the  LaPorte  Circuit  Court. 

DeweY;  J.  —  This  was  an  action  of  assumpsit  by  Earli 
against  Foster  and  Wells.  The  first  count  of  the  declaration 
gets  out  a  negotiable  promissory  note  made  by  Foster  to  the 
plaintiff,  and  indorsed  at  its  date  in  blank  by  Wells ;  and  lays 
a  joint  promise  by  Foster  and  Wells  to  pay  the  plaintiff  "  the 
amount  of  the  note  according  to  its  tenor  and  effect."  The 
second  count  is  on  a  joint  negotiable  promissory  note  made  by 
Foster  and  Wells  to  the  plaintiff.  There  are  other  counts  in 
the  declaration  which  need  not  be  stated.  The  defendants 
d(,'mnrred  generally  to  the  first  count,  and  pleaded  the  general 
issue  to  the  others.  The  Court  sustained  the  demurrer,  and 
on  the  trial  of  the  issues  of  fact  rendered  a  judgment  for  the 
defendants.  The  plaintiff  offered  in  evidence,  under  the  second 
count,  a  negotiable  promissory  note  made  by  Foster 
[-^^36]  *to  the  plaintiff,  and  indorsed  by  Wells,  which  cor- 
responded in  date,  amount,  and  in  the  time  and  place 
of  payment,  with  that  described  in  the  second  count.  Its  ad- 
mission being  objected  to  by  the  defendants,  it  was  rejected. 

The  demurrer  to  the  first  count  was  correctly  sustained. 
That  count  contained  no  cause  of  action  against  Wells,  whose 
mere  unexplained  indorsement  of  the  note,  made  at  its  date, 
did  not  render  him  primarily  liable,  as  a  joint  maker,  to  the 
payee;  Wells  v.  Jackson,  6  Blackf,  40;  and  he  is  not  shown 
to  be  responsible  as  an  indorser,  so  as  to  render  him  jointly 
liable  with  the  maker,  under  the  statute. 

But  the  Court  erred  in  rejecting  the  note  which  the  plaintiff 
offered  in  evidence  under  the  second  count.  That  count  was 
founded  on  a  joint  promissory  note  made  by  Foster  and  Wells 
to  the  plaintiff.  Though  the  indorsement  of  the  note  by  Wells 
did  not,  of  itself,  render  him  liable  as  a  maker,  yet  lie  muv 
have  indorsed  it  under  such  circumstances  as  showed  his  inten- 
tion to  have  been  to  assume  a  joint  primary  responsibility 
with  Foster.  The  plaintiff  had  a  right  to  show  that  such 
was  the  fact;  and  to  enable  him  to  do  so,  the  note  was  a  neces- 
sary link  in  the  chain  of  his  evidence.  Wells  v.  Jaclcson. 
l>efore  cited. 
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The  President,  &c.,  of  the  Town  of  Fort  Wayne,  &c.,  v.  Jackson  and  Others. 

Per  Curiam. — The  judgment  is  reversed  with  costs.     Cause 
remanded,  &c. 

J.  W.  Chapman,  for  the  plaintiff. 
J.  B.  Niks,  for  the  defendants. 


The  President  and  Trustees  of  the  Town  of  Fort  Wayne, 

for  the  Use,  &c.j  v.  Jackson  and  Others. 

Vakiance. — ^A  bond  sued  on  was  described  in  the  declaration  as  payable  to 
"The  President  and  Trustees  of  the  Town  of  Fort  Wayne."  The  bond 
shown  on  oyer  was  payable  to  "The  President  and  Trustees  of  the  FoH 
Wayne  corporation."     Hdd,  that  the  variance  was  fatal. 

Municipal  Corporation — Pleading. — A  corporation  suing  in  its  true  name, 
on  a  bond  executed  to  it  by  a  wrong  name,  should  aver  in  the  declaration 
that  the  defendant  bound  himself  to  the  plaintift"  by  the  name  contained  in 
the  bond. 

Same.— Tlie  corjjoration  of  "The  Piesident  and  Trustees  of  the  Town  oi Fori 

Wayne"  is  meiged  in  tlie  corporation  of  "The  City  of  Fort  Wayne;"  a 

liond  executed  to  the  former  corporation  is  transferred   to   and 

[■*37]  veeted  in  the  "'■■latter ;  and  a  suit  on  such  bond  should  be  brought 

in  the  name  of  "  The  City  of  Iwrt  Wayne."[a) 

ERROR  to  tlie  Allen  Circuit  Court. 

Dewey,  J. — This  was  an  action  of  debt  commenced  by  The 
President  and  Trustees  of  the  Town  of  Fort  Wayne  against  Wieh, 
JLewis,  Jach'ion,  and  Brackenridge.  The  action  was  founded  on 
a  bond  executed  by  Wick  and  Lewis,  as  auctioneers  within  the 
corporation  of  the  town  of  Fort  Wayne,  and  by  Jackson  and 
Brackenridge  as  their  sureties.  The  bond,  as  described  in  the 
declaration,  was  in  the  penalty  of  $1,000,  payable  to  The  Pres- 
ident and  Trustees  of  the  Town  of  Fort  Wayne,  and  conditioned 
for  the  faithful  })erformauce,  by  Wick  and  Lewis,  of  their  duties 
as  auctioneers.  The  breach  assigned  was  their  failure  to  pay 
to  McQuaed,  on  demand,  a  sum  of  money  they  had  received  in 
their  official  character  for  goods,  sold  by  them,  belonging  to 
him.     A  return  of  not  found  as  to  Wick  was  suggested.     The 

(a)  The  lialou,  <ic.,  R.  U.  Co.  v.  Hunt,  20  lud.,  3li ;  10  Id.,  358. 
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The  President,  A.. ,  of  the  Town  of  Fort  Wayne,  &e.,  v.  Jackson  and  Others. 


other  defendants  craved  oi/er  of  the  bond  and  demurred  gen- 
erally. The  bond  given  in  oyer  was  in  the  penalty  of  |1^000, 
and  was  payable  to  The  President  and  Trustees  of  the  Fort 
Wayne  corporation.  The  Court  sustained  the  demurrer,  and 
endered  final  judgment  for  the  defendants. 

This  decision  was  correct.  There  was  a  variance  between 
he  bond  declared  on,  and  that  given  in  oyer,  in  the  name  of 
the  corporation.  The  true  name  of  the  corporation  of  Fort 
Wayne  was,  under  the  statute  respecting  the  incorporation  of 
towns,  Tlie  President  and  Trustees  of  the  Town  of  Fort  Wayne. 
By  that  name  the  })laintiffs  sued,  and  had  they  been  entitled 
to  sue  at  all,  they  should  have  averred  in  the  declaration  that 
the  defendants  were  bound  to  them  by  the  name  in  the  bond, 
to  wit,  2'he  President  and  Trustees  of  the  Fort  Wayne  corpora- 
tion.    Madison  Insurance  Company  v.  Stanglc,  G  Black f.,  88. 

But  we  are  of  opinion  that  there  is  no  such  corporation  as 
that,  in  the  name  of  which  the  suit  was  brought.  The  statute, 
under  which  that  corporation  once  existed,  contains  an  express 
reservation  in  the  Legislature  of  the  right  to  repeal  the  act, 
or  to  dissolve  the  corporation.  The  act  to  incorporate  The 
City  of  Fort  Wayne  is  declared  to  be  a  public  statute,  and 
we  are  bound  to  notice  it  without  its  being  pleaded. 
[*38]  *The  forty-third  and  forty-fourth  sections  merge  the 
old  corporation  of  The  President  and  Trustees  of  the 
Toion  of  Fort  Wayne  in  the  new  <nie  of  The  City  of  Fort  Wayne; 
and  the  forty-third  section  transfers  to,  and  vests  in,  the  latter, 
all  books,  papers,  moneys,  property,  and  effects  which  belonged 
to  the  former.  Local  laws  of  1840,  p.  16.  This  provision 
transferred  ihc  bond  on  which  this  suit  was  founded  to  The 
City  of  Fort  Wayne,  in  which  name  the  suit  should  have  been 
brought. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

H.  Cooper,  for  the  plaintiffs. 

C  W.  Ewing  and  P.  Brackenridge,  for  the  defendants. 
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Bond  V.  Brady. 


Taylor  v.  Blount. 

Costs. — In  trover  commenced  in  the  Circuit  Court,  when  the  demand  does  not 
exceed  $50.00,  the  plaintiff,  though  he  recover,  must  pay  the  cost.s. 

ERROR  to  the  Huntington  Circuit  Court. 

Blackford,  J. — This  was  an  action  of  trover  commenced 
in  the  Circuit  Court.  Damages  claimed,  $50,00.  Verdict  for 
the  plaintiff  for  $17.00.  Judgment  for  the  amount  of  the  ver- 
dict, but  that  the  plaintiff  pay  the  costs. 

The  plaintiff  contends  that  the  judgment  against  him  for 
costs  is  erroneous. 

Justices  of  the  peace  have  jurisdiction  in  actions  of  trover  to 
the  amount  of  $50.00.  If  such  suit  be  commenced  in  tiie  Cir- 
cuit Court,  and  the  damages  demanded  do  not  exceed  $50.00, 
the  plaintiff,  though  he  recover,  shall  pay  the  costs.  R.  S., 
1838,  p.  364,  sect.  18. 

This  suit  being  commenced  in  the  Circuit  Court,  and  tlie 
damages  claimed  being  only  $50.00,  the  judgment  against  the 
plaintiff  for  costs  is  correct. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

H.  Cooper,  for  the  plaintiff. 

C.  W.  Ewing  and  R.  Brackenridge,  for  the  defendant. 


.[^39]  *BoND  V.  Brady. 

Witness. — In  debt  against  a  constable  for  an  escape  on  execution,  the  execu- 
tion-debtor is  a  competent  witness  for  the  constable. 

ERROR  to  the  Wayne  Circuit  Court. 

Blackford,  J. — This  was  an  action  of  debt,  con)menced 
before  a  justice  of  the  peaoe  against  a  constable  for  an  escape 
on  execution.  There  were  five  pleas,  the  second  and  fifth  of 
which  were  struck  out  on  the  plaintiff's  motion.  The  first 
plea  was  nil  debet;  the  third,   that  the  execution-defendant, 
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Jaques  v.  Denehie  and  Another. 

Aydelott,  was  discluirgcd  from  custody  by  the  license  of  the 
plaintiff';  and  the  fourtli,  that  said  Aydelott  was  dischar<^ed  by 
order  of  the  p]aintiff''s  attorney.  The  justice  gave  judgment 
for  the  defendant.  The  plaintiff^  appealed  to  the  Circuit  Court, 
and  judgment  was  there  also  given  for  the  defendant. 

The  plaintiff'  makes  two  objections  to  the  judgment.  The 
first  i.s,  that  a  motion  by  the  plaintiff*  to  suppress  the  deposi- 
tion of  Aydelott,  taken  by  the  defendant,  was  improperly  over- 
ruled. The  second  is,  that  the  evidence  did  not  support  the 
judgment. 

The  plaintiff  contends  that  the  deposition  of  the  execution- 
defendant  should  have  been  suppressed,  on  the  ground  of  his 
being  interested.  We  think,  hoAvever,  that  the  witness  was 
competent.  This  being  an  action  of  debt  against  the  officer 
for  an  escape  on  execution,  the  plaintiff,  if  he  succeed,  will 
recover  his  whole  debt,  and  can  have  no  recourse  afterwards 
against  the  execution-defendant.  Bonqfous  v.  Walker,  2  T.  R., 
126.  It  follows  that  the  execution-debtor  can  have  no  interest 
in  defeating  the  suit. 

The  second  objection  to  the  judgment  is  unfounded.  Tak- 
ing the  deposition  objected  to  into  consideration,  as  we  must 
do,  the  evidence  in  the  record  is  clearly  in  favour  of  the  de- 
fendant. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

J.  S.  Newman,  for  the  plaintiff". 

J.  B,  Julian,  for  the  defendant. 


[*40]  *Jaques  v.  Denehie  and  Another. 

Compromise  of  Suit — Px.ea  in  Bar. — Debt  on  a  replevin-bond  against  A 
and  B.  Plea,  that,  after  the  suit  was  commenced,  the  same  had  been,  on,  <S:c., 
settled  and  compromised  by  the  parties;  and  that  it  was  then  agreed  by  tha 
plaintiff  and  A,  that  the  suit  should  be  dismissed  at  the  defendants'  costs ; 
which  costs,  amounting  to  $6.09,  A  had  paid  according  to  the  agreement; 
which  the  defendants  were  ready  to  verity.     Held,  that  the  plea  was  bad. 
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Jaques  v.  Denehie  and  Another. 


ERROR  to  the  Vigo  Circuit  Court. 

Blackford,  J. — Debt  by  Jaques,  assignee  of  Strain,  agaiust 
Denehie  and  Biggs,  on  a  replevin-bond.  The  defendants 
pleaded,  inter  alia,  'as  follows:  They  say  actio  non,  because 
they  say  that  since  the  commencement  of  this  suit,  the  same 
nas  been,  on,  &c.,  settled  and  compromised  by  and  between 
the  parties,  and  that  it  was  then  agreed  by  and  between  said 
Jaques  and  said  Denelde,  that  said  suit  should  be  dismissed  at 
the  defendants'  costs,  wliieh  costs,  amounting  to  $G.09,  said 
Denehie  has  paid  according  to  said  agreement;  and  this  they 
are  ready  to  verity.  General  demurrer  tu  the  plea;  demurrer 
overruled,  and  judgment  against  the  defendants  for  costs. 

The  plea  in  question  is  j)leaded  in  bar  of  tlie  action  gener- 
ally, but  it  shows  that  tlie  matter  contained  in  it  arose  after  the 
action  was  brought;  it  could,  therefore,  if  otherwise  unobjec- 
tionable, be  pleaded  only  in  bar  of  the  further  maintenance  of 
the  suit.  Le  Bret  v.  Papillon,  4  East,  502;  WJiife  et  al.  v. 
Guest,  6  Biackf ,  228. 

But  the  plea  is  bad  on  other  grounds.  If  it  be  viewed  as  a 
plea  that  the  damages  claimed  liad  been  satisfied,  it  is  objec- 
tionable for  not  showing  the  terms  of  the  settlement  relied  on; 
that  is,  whether  the  satisfaction  was  by  payment  of  money,  or 
by  the  delivery  and  acceptance  of  property.  If  the  plea  be 
considered  as  alleging  that  the  settlement  consisted  of  an  agrec- 
ment  by  the  plainrilf  to  dismiss  the  suit  at  the  defendants' 
costs,  it  is  bad  as  being  pleaded  in  bar,  and  containing,  at 
most,  only  matter  in  delay  of  the  plaintiff's  recovery;  for  were 
the  suit  to  be  dismissed,  the  defendants  could  be  sued  again  for 
(he  same  demand. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
emanded,  &c. 

C.  IK  Barbour,  for  the  plaintifl". 

A.  Kinney  and  S.  B.  Gookijts,  for  the  defendants. 
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McHenry  and  Another  v.  Duffield. 


[*41]         ^McHenry  and  Another  v.  Duffield. 

CoxTBACT  BY  OFFICERS — PLEADING. — Duffield  brought  an  action  c»  debt 
against  McHenry,  Tilford,  and  Ealts.  The  first  count  was  on  an  instrument 
of  writing,  by  which,  as  alleged,  the  defendants  acknowledged  themselves 
to  be  indebted  to  the  plaintiff  in  a  certain  sum  of  money,  on  settlement,  in 
full  for  joiner's  work  of  the  Sew  Washington  Seminctry.  The  second  count 
was  founded  on  an  instrument  of  writing  in  ilie  following  words:  "April 
6th,  1842.  Due  John  H.  Duffield,  on  settlement,  the  .sura  of  $239  in  full  for 
the  joiner's  work  of  the  ^^eu;  Washington  SeminaTij.  (Signed)  James  McHenry , 
R.  TUford,  F.  Ratts,  Building  Comm.,  in  behalf  of  the  Trustees  of  the  New 
Washington  Seminary."  Held,  tliat  such  an  instrunipnt  of  writing  as  that  set 
out  in  the  second  count,  did  not  sustain  the  first  count ;  and  that  the  second 
count  showed  no  cause  of  action  against  the  defendants.  Held,  also,  that  if 
the  defendants  were  authorized  to  execute  tlie  instrument  for  the  trustees, 
the  suit  should  have  been  against  the  trustees ;  and  if  the  defendants  were 
not  so  authorized,  they  were  liable  in  an  action  on  the  case  for  acting  in  the 
matter  without  authority.! a) 

ERROR  to  the  Clark  Circuit  Court. 

BlacivFORd,  J. — This  was  an  action  of  debt  in  which  Duf- 
field was  plaintiff,  and  McHenry,  Tilford,  and  Halts,  were 
defendants.  There  are  two  counts  in  the  declaration.  The 
first  is  fonnded  on  an  instrument  of  writing  by  which,  as  the 
count  alleges,  the  defendants  acknowledged  themselves  to  be 
indebted  to  the  plaintiff  in  a  certain  sura  of  money,  on  settle- 
ment, in  full  for  joiner's  work  of  the  New  Washington  Semi- 
nary. The  second  count  is  founded  on  an  instrument  of 
writing  as  follows:  "  April  6th,  1842.  Due  John  H.  Duffield, 
on  settlement,  the  sum  of  §239  (in  full)  for  the  joiner's  work 
of  the  New  Washington  Seminary.  (Signed)  James  McHenry, 
JR.  Tilford,  F.  Baits,  Building  Comm.,  in  behalf  of  the  Trus- 
tees of  the  New  Washington  Seminar^/." 

The  writ  was  returned  "not  found"  as  to  Halts.  The  other 
defendants  pleaded  7iil  debent.  Verdict  for  the  plaintiff.  Mo- 
tion for  a  new  trial  overruled,  and  judgment  on  the  verdict. 

On  the  trial,  the  plaintiff  offered  in  evidence  an  instrument 

(a)  Munmtr  v.  Unullcii,  J'i  Intl.,  4TC ;  21  1,1.,  20.-);  2  Iil.,  327. 
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McIIeniy  and  Another  v.  DuiBeld. 

in  writing  corresponding  with  that  described  in  the  second 
count.  The  evidence  was  objected  to,  but  was  admitted.  The 
defendants  introduced  the  act  incorporating  the  trustees  of 
said  seminary,  and  some  other  testimony.  There 
[-''42]  was  no*  evidence  before  the  jury  in  support  of  the 
action,  except  the  instrument  of  writing  to  which  we 
have  referred. 

Assuming  that  the  instrument  in  question,  if  legally  exe- 
cuted, may  be  the  foundation  of  a  suit,  of  which,  however,  we 
give  no  opinion,  we  consider  that  it  only  purports  to  be  the 
acknowledgment  of  the  trustees  of  the  New  V^UtsJiingion  semi- 
nary. The  reason  of  this  opinion  is,  that  the  instrument  is 
executed  by  the  defendants  in  behalf  of  those  trustees,  and 
states  that  it  was  given  for  work  done  on  said  seminary.  The 
following  authority  supports  this  view  of  the  case:  Assumpsit 
against  James  S.  Colburn  on  the  following  note:  '^$301.  Bos- 
ton, 17th  March,  1812.  For  value  received,  1  promise  to  pay 
Mr.  Edward  J.  Long  or  order,  on  demand,  three  hundred  and 
one  dollars,  with  interest  after  four  months.  Fro  William  Gill. 
— /.  'S'.  Colborn."  Plea,  the  general  issue.  The  Court  said, 
that  it  appeared  on  the  face  of  the  note  itself,  that  the  defend- 
ant was  not  to  be  considered  as  the  promiser;  that  he  had 
signed  his  own  name  pro  William  Gill;  and  that  the  j)laintifl''s 
remedy  was  against  Gill,  if  Colburn  had  authority  to  make  the 
promise  for  him;  and  if  he  had  not,  a  special  action  on  the  case 
would  lie  against  Colburn.  The  plaintiff  was  accordingly  non- 
suited.    Long  v.  Colburn,  11  Mass.,  96. 

No  suit  on  the  instrument  before  us  can  be  sustained  against 
the  defendants,  because  it  does  not  contain  any  acknowledgment 
by  them  individually.  If  they  were  authorized  by  the  trustees 
to  execute  it,  the  suit  should  be  against  the  trustees.  If  they 
were  not  so  authorized,  they  are  liable  in  case  for  acting  in  the 
matter  without  authority.     Ballou  v.  Talbot,  16  Mass.,  461. 

The  instrument,  according  to  the  view  we  have  taken  of  it, 
does  not  support  the  first  count;  and  the  second  count,  which 
sets  it  out  in  hcee  verba,  contains  no  cause  of  action  against  the 
defendants. 
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Limpus  V.  The  State,  on  the  Relation  of  Helm  and  Another. 

Fer  Curiam. — The  judgment  is  reversed  with  costs.     Cause 
remanded,  &c. 

J.  G.  Jlarshall,  for  the  plaintiffs. 
G.  H.  Duim,  for  the  defendant. 


[*43]     *Limpusv.The  State,  on  the  Relation  of  Helm  and 

Another 

"Witness. — In  debt  against  a  constable  on  bis  ofBcial  bond  for  a  false  return 
of  a  fieri  facias,  the  execution-defendant  can  not  be  objected  to  as  a  witness 
for  tlie  plaintiff  on  the  ground  of  his  being  interested. 

Same. — A  executed  a  bond  for  the  deliveiy  of  goods  taken  on  an  execution 
against  B,  which  goods  were  afterwards,  on  ^I's  claim,  adjudged  to  be  his, 
and  were  therefore  not  delivered  according  to  the  condition  of  the  bond. 
Held,  that  in  a  suit  by  C  against  the  officer  for  a  false  return  of  the  execu- 
tion, A^8  execution  of  the  delivery-bond,  (he  having  been  discharged  from 
it  by  said  adjudication),  did  not  render  him  incompetent  as  a  witness  for 
either  party. 

Eight  of  Property. — If  the  goods  on  which  an  execution  is  levied  be  taken 
from  the  officer  by  a  judgment  in  favour  of  the  claimant,  on  a  trial  of  the 
right  of  property,  tlie  judgment  is  conclusive,  as  to  the  right  of  that  prop- 
erty, in  a  suit  against  the  officer  for  a  false  return  of  the  execution. 

Fatltjee  to  Levy — Damages. — If  a  constable  fail  to  levy  an  execution  on 
goods  wiiich  might  have  been  levied  on,  tlie  value  of  the  goods  witli  interest 
and  ten  per  cent.,  is,  in  a  suit  for  such  failure,  the  measure  of  the  plaintiff's 
damages. 

ERROR  to  the  Fayette  Circuit  Court. 

Blackford,  J. — This  was  an  action  of  debt,  commenced 
before  a  justice  of  the  peace,  against  a  constable  on  his  official 
bond.  There  are  several  breaches  assigned,  consisting  of  va- 
rious false  returns  alleged  to  have  been  made  by  the  defendant 
to  certain  writs  oi^  fieri  facias.  The  justice  gave  judgment  for 
the  plaintiff,  and  the  defendant  appealed  to  the  Circuit  Court. 
Verdict  in  the  Circuit  Court  for  the  plaintiff,  and  judgment 
accordingly. 

On  the  trial,  the  plaintiff  offered  as  a  witness  the  execution- 
defendant,  to  prove  that  the  returns  to  the  executions  were 
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false.    The  witness  was  objected  to  as  interested,  !  'Jt  the  (»b'ec- 
ti(tii  was  (tveiTiilcd. 

The  plaintiff  also  offered  another  witness,  who  v  as  objected 
to  as  being-  interested.  In  support  of  the  objection,  it  was 
proved  that  the  witness  had  executed  a  bond  conditioned  for 
the  delivery  of  property  stated  in  one  of  the  breaelieo  to  have 
been  levied  on;  that  after  the  execution  of  such  bond,  the 
witness  claimed  the  property,  and  it  was  adjudged  to  be  his ; 
and  that  the  property  was  not  delivered.  The  objection  was 
overruled. 

The  objections  to  the  witnesses  offered  were  properly  over- 
ruled. The  first  witness  offered-  -the  execution-defendant — 
would  be  equally  liable  to  the  plaintiff,  whether  this 
p44]  *suit  failed  or  not.  Bonafous  v.  Walker,  2  T.  R.,  126; 
Taylor  v.  The  Conimonioealih,  3  Bibb,  356.  He  was 
not,  therefore,  interested  in  sustaining  the  action.  The  second 
witness  was  discharged  from  the  delivery-bond  by  the  deter- 
mination, in  his  favour,  of  the  trial  of  the  right  of  property. 
His  having  executed  the  bond,  therefore,  could  be  no  objection 
to  his  competency  as  a  witness  for  either  party. 

In  consequence  of  certain  instructions  given  to  the  jury,  and 
of  the  refusal  of  others,  the  following  questions  are  presented 
for  decision.  First,  if  property  levied  on  by  the  defendant^ 
Mas  taken  from  him  by  a  judgment  in  favour  of  the  claimant, 
on  a  trial  of  the  right  of  property,  was  such  judgment  con- 
clusive, in  the  present  suit,  as  to  the  right  of  that  property? 
Secondly,  What  was  the  measure  of  the  plaintiff's  damages, 
for  the  defendant's  failure  to  levy  on  certain  jJi'operty  of  the 
execution-defendant's,  which  might  have  been  levied  on? 

The  first  of  these  questions  must  be  decided  in  the  affirma- 
tive. The  statute  i«  express,  that  the  judgment  in  the  case  of 
such  trial  of  the  right  of  property  is  conclusive,  whilst  unre- 
versed, as  to  any  party  who  had  had  personal  notice  of  the 
trial ;  and  as  the  statute  requires  in  such  case,  that  the  execu- 
tion-plaintiff and  the  officer  (the  present  parties)  should  have 
notice  of  the  suit,  it  must  be  presumed  that  they  had  such 
notice.     R.  S.,  1838,  p.  492. 
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'J'he  second  of  these  questions  is  as  easily  answered  as  the 
first.  The  statute  enacts,  that  in  case  of  a  false  return  to  a 
Jicri  facias,  the  c(Mistable  and  liis  sureties  siiall  be  liable  on 
their  bond  for  the  full  amount  which  the  constable  miglit  have 
collected  and  paid  over,  with  interest  and  ten  per  cent,  damages. 
]l.  S.,  1838,  ]).  148.  The  value  of  the  property,  tiierefore, 
Mliich  might  have  been  levied  on  by  the  constable,  together 
with  interest  and  ten  j)er  cent.,  was  the  measure  of  damages  foi 
the  failure  to  make  the  levy. 

This  opinion  on  these  two  questions  agrees  with  that  of  the 
Circuit  Court,  except  that  the  Circuit  Court  limited  the  measure 
of  damages,  referred  to  in  the  second  question,  to  the  value  of 
the  property  which  might  have  been  levied  on — saying  nothing 
as  to  the  interest  and  ten  per  cent,  damages.    But  that  mistake 

of  the  Circuit  Court  did  not  injure  the  defendant. 
[^45]  ^'Fer  Curiam. — The  judgment  is  affirmed  with  five 

pjcr  cent,  damages  and  costs. 

C.  B.  Smit/i,  for  the  plaintiff. 

S.  W.  Parker,  for  the  defendant. 


The  State  v.  Brewer. 

PnoHT'^cuTiNa  Attorney — Eemittituk. — Indictment  for  malicious  trespass 
Verdict  as  follows  :  "  "We  tlie  jury  find  tlie  defendant  gailty  in  manner  and 
form  as  charged  in  the  indictment,  and  assess  his  fine  at  $12.00  and  two 
days'  imprisonment  in  the  comity  jaiL"  The  prosecuting  attorney  remitted 
the  imprisonment  except  six  hours,  and  judgment  was  rendered  against  the 
defendant  for  $12.00,  and  tiiat  he  be  imprisoned  si.^  hours,  and  pay  the 
costs.  Held,  that  tlie  prosecuting  attorney  had  no  authority  to  enter  tlie 
remittitur.  Held,  also,  tliat  the  judgment  though  erroneous  for  not  agreeing 
with  the  verdict,  could  not  be  reversed  on  a  writ  of  error  brought  by  thb 
State. 

ERROR  to  the  ^YeUs  Circuit  Court. 

Blackford,  J. — Indictment  for  malicious  tres})ass.     Plea, 
not  truilty.    Verdict  as  follows:  "We  the  jury  find  the  dofcnd- 
V<)T     VTI._4  (49^ 
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ant  guilty  in  manner  and  form  as  charged  in  the  indictment, 
and  assess  his  fine  at  $12.00  and  two  days'  imprisonment  in 
the  county  jail."  Motions  for  a  new  trial  and  in  arrest  of 
judgment  were  made  by  the  defendant  and  overruled.  Tiie 
following  entry  appears  afterwards  of  record :  And  the  said 
prosecuting  attorney  here  remits  all  the  imprisonment  in  this 
behalf  except  six  hours.  It  is  therefore  considered  by  the 
Court,  that  the  said  State  of  Indiana  do  have  and  recover 
against  the  said  defendant  the  said  sum  of  $12.00,  and  be 
imprisoned  for  the  space  of  six  hours,  that  he  pay  costs,"  &c. 

The  prosecuting  attorney  had  no  authority  to  enter  any 
remission  in  this  case,  and  the  judgment  not  agreeing  with  the 
verdict  is  no  doubt  erroneous.  But  still  the  judgment  can  not 
be  reversed  on  a  writ  of  error  brought  by  the  State.  The 
defendant  has  been  tried  upon  a  good  indictment,  and  a  ver- 
dict and  judgment  have  been  rendered  against  him.  If  the 
judgment  could  be  reversed  at  the  instance  of  the  State,  the 
defendant  would  be  in  danger  of  having  another  judgment  in 
the  cause  rendered  against  him,  and  be  thus  put  in 
[*46]  '^jeopardy  a  second  time  for  the  same  offense.  The 
constitution  forbids  such  a  proceeding.  Ind.  Const., 
Art.  1,  sect.  13. 

Per  Curiam. — The  judgment  is  affirmed. 
W.  H.  Coombs,  for  the  State. 

T,  Johnson,  for  the  defendant. 


Chapman  v.  Ellison,  in  Error. 

IN  a  suit  on  a  pi'omissory  note,  the  declaration  professing 
to  set  out  only  the  legal  effect  of  the  note,  omitted  the  words 
"  For  value  received  "  which  the  note  contained.  Held,  that 
the  variance  "vvas  immaterial.  Crenshaw  et  al.  v.  Bidlitt  et  al.,  1 
Blackf.,  41,  and  note. 
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Ward  v.  Hazlerigg,  in  Error. 

THE  certificate  of  a  justice  of  tlie  peace  to  a  trauscript  of 
his  judgment  in  a  cause,  filed  in  the  clerk's  office  in  the  case  of 
an  appeal,  was  as  follows :  "  State  of  Indiana,  Fountain  county, 
ss.,  I,  H.  S.  Scott,  a  justice  of  the  peace  in  and  for  said  county, 
certify  that  the  above  is  a  full  and  true  transcript  of  the  above 
case  from  my  docket.  Given  under  my  hand  and  seal  this  15th 
day  of  Ajjril,  1842.  H.  S.  Scott,  J.  P.  [seal.]''  Held,  that 
the  certificate  was  sufficient.      Wiley  v.  Forsee,  6  Blackf.,  246. 


Williams  v.  Lines. 


Judicial  Sale — Failure  to  Pay  Purchase-Money. — A  purchaser  of  land 
on  execution  having  failed  to  pay  the  purchase-money,  the  sheriff  after- 
wards sold  the  land  to  another  person  for  a  less  price  than  it  first  sold  for. 
Held,  that,  in  the  statutory  proceeding  by  notice  and  motion  against  the 
first  purchaser  for  the  difference  in  the  amount  between  the  first  and  second 
Bales,  the  notice  must  aver  an  offer  by  the  sheriff  to  convey  the  land  to  tlie 
defendant  before  the  second  sale. (a) 

[^47]  *ERROR  to  the  Fayette  Circuit  Court. 

Sullivan,  J. — This  was  a  proceeding  by  Lines, 
sheriif  of  the  county  of  Fayette,  against  Williams,  to  recover 
from  the  latter  the  sum  of  $850  and  costs,  under  the  provisions 
of  an  act  to  amend  the  act  subjecting  real  and  personal  estate 
to  execution.     R.  S.,  1838,  p.  286. 

The  act  referred  to,  after  declaring  that  any  person  who  shall 
purchase  any  real  or  personal  property  sold  on  execution,  and 
shall  neglect  or  refuse  to  pay  the  purchase-money,  shall  be  lia- 
ble, on  motion  by  the  sheriif,  to  a  judgment  for  the  amount  so 
bid,  &c.,  provides,  "that  nothing  in  said  act  contained,  shall 
prevent  the  officer  making  such  sale  from  rc-exposing  the  samo 

{a)  Stale  V.  Lines,  4  Iiul.,  ;!01, 
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property  to  sale  on  the  same  or  a  subsequent  day;  and  if  the 
amount  of  such  second  sale  sliall  not  be  equal  to  the  amount  of 
the  first  sale  and  the  costs  of  the  second  sale,  the  first  pur- 
chaser shall  be  required  to  pay  the  deficiency,  and  be  liable  to 
a  motion  and  judgment  therefor  in  manner  aforesaid." 

The  notice  in  this  case  recites,  that  a  judgment  liad  been  ren- 
dered by  the  Fayette  Circuit  Court  in  favour  of  one  Harwood 
against  Chapman  and  another;  that  an  execution  was  issued 
on  said  judgment  and  certain  lands  levied  on;  that  they  were 
exposed  to  sale  according  to  law,  and  John  Williams,  the 
defendant,  bid  therefor  the  sum  of  $1,250;  and  that  being  the 
highest  price  bid  for  them  they  were  knocked  off  to  him;  that 
Williams  refused  to  jiay  the  money;  whereupon  an  alias  vendi' 
tioni  exponas  was  issued  directed  as  before,  and  the  same  lands, 
on  being  again  exposed  to  sale,  were  sold  to  31.  31.  Ray  at  and 
for  the  sum  of  §400,  &c. ;  by  reason  whereof  the  said  Lines, 
sheriff,  &c.,  would  move  the  Court  to  enter  judgment  against 
said  Williavis  for  the  sum  of  '$850,  that  being  the  amount  of 
the  difference  between  tlie  sum  bid  by  him,  &c.,  and  the  sum 
for  which  the  lands  were  aftei'wards  sold  to  Ihty,  togetlier  with 
the  costs,  &c.  The  defendant  ])leaded  twelve  pleas.  On  the 
first  five  issues  were  formed,  which  were  decided  in  favour  of 
the  plaintiff.  To  the  remaining  pleas  the  plaintiff  demurred, 
and  the  demurrers  were  sustained  by  the  Court.  Final  judg- 
ment was  thereupon  rendered  against  the  plaintiff  in  error  for 

the  sum  of  $850  damages  and  costs. 
r*48]  -■•The  notice  in  this  case  is  in  the  nature  of  a  decla- 

ration, and  the  demurrers  to  the  pleas  extend  to  it.  It 
is  therefore  necessary  to  examine  it,  and  see  whether  the  facts 
stated  in  it  are  sufficient  to  give  the  plaintiff  a  right  to  main- 
tain this  suit. 

It  is  contended  for  the  plaintiff  in  error  that  the  notice  is 
not  sufficient,  because  it  does  not  aver  an  offer  by  the  sheriff  to 
convev  the  lands  to  Williams  before  they  were  sold  to  Hoy. 
We  concur  in  opinion  with  the  counsel  for  the  ])laintiff,  that  the 
omission  of  that  averment  is  a  fatal  defect  in  the  notice.  A 
purchaser  at  such  a  sale  is  not  bound  to  ])art  with  his  money 
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until  he  receive  a  deed.  The  payment  of  the  money  and  the 
execution  of  the  deed  are  concurrent  acts,  and  neitlier  can  pro- 
ceed against  the  other  witliout  performance  or  an  offer  to  per- 
form on  his  part.  The  purchaser  can  not  be  said  to  neglect  or 
refuse  to  pay  the  purchase-money,  if  the  sheriif  be  not  pre- 
pared and  willing  to  comply  on  his  part,  and  do  not,  within 
reasonable  time,  oifer  to  do  so. 

Other  errors  are  assigned,  but  it  is  not  necessary  to  examine 
them.  The  defect  in  the  notice  is  fatal  to  the  plaintiff's  right 
to  recover. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

S.  W.  Parker  and  /.  S.  Newman,  for  the  plaintiff. 

C.  B.  Smith,  for  the  defendant. 


Hatch  v.  Dickinsox. 


Mutilated  Note. —  If  a  person  sue  as  payee  on  a  promissory  note  so  muti- 
lated that  the  payee's  name  is  illegible,  he  must  prove  that  the  note  was 
made  to  him,  that  he  had  possession  of  it  when  he  commenced  the  suit,  and 
that  it  was  mutilated  under  circumstances  not  affecting  its  validity.(a) 

ERROR  to  the  Elkhart  Circuit  Court. 

Sullivan,  J. — Assumpsit  hy  Dickinson  against  iJa^cA.  The 
declaration  contains  two  counts.  The  first  is  on  an  instrument 
in  writing,  whereby  Hatch  promised  to  pay  to  Dickinson  $200 
"in  property."  The  second  is  on  a  promissory  note 
[*49]  for  $200.  Plea,  the  general  issue.  -'^The  cause  was 
tried  by  the  Court,  and  jugdment  given  for  the 
plaintiff  below. 

The  first  objection  urged  against  the  proceedings  is,  that  the 
Court  gave  judgment  on  the  first  count,  without  evidence  of 
the  value  of  the  property.  The  value  of  the  property  to  be 
delivered  was  agreed  on  by  the  parties.     The  instrument  de- 

{a)Jo}inson  v.  2'Ae  Wabash,  <£c.,  Co.,  10  Iiid.,  asn. 
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clared  on  fixed  the  value  at  $200;  and  there  was  no  need  of 
further  evidence  to  enable  the  Court  to  assess  the  damages  on 
that  count. 

The  second  objection  is,  that  tlie  note  offered  in  evidence 
under  the  second  count  did  not  support  the  allegations  in  that 
count.  It  appears  from  the  bill  of  exceptions,  that  the  note 
was  mutilated  so  that  a  part  only  of  the  last  syllable  of  the 
surname  of  the  payee  {Dickinson),  together  with  his  Christian 
name  was  legible;  and  the  plaintiff  below  offered  no  addi- 
tional evidence  to  prove  that  the  contract  was  made  with  him 
as  alleged  in  the  declaration.  This  objection  we  think  is  well 
taken.  The  note  should  have  been  accompanied  with  evidence 
showing  that  it  was  made  payable  and  delivered  to  the  payee, 
that  he  had  possession  of  it  when  he  commenced  the  suit,  and 
that  it  was  mutilated  under  circumstances  not  affecting  its 
validity.  Without  such  proof,  the  evidence  was  not  sufficient 
to  support  the  plaintiff's  action.  The  rule  of  evidence  in  such 
cases  was  laid  down  in  the  case  of  Justus  v  Cooper,  decided  at 
the  present  term. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

J.  H.  Bradley,  for  the  plaintiff. 

J.  W.  C/iapman,  for  the  defendant. 


The  State  v.  Johnson. 

Perjury. — It  is  perjury  to  swear  falsely  to  a  material  point  in  an  affidavit  for 
the  continuance  of  a  cause. 

Same — ^Indictment. — If  an  indictment  for  perjury  show  that  the  false  mat 
ter  sworn  to  was  material  to  the  question  before  the  Court,  an  express  alle- 
gation of  its  materiality  is  unnecessary,  (a) 

[*50]         TERROR  to  the  Warren  Circuit  Court. 

Sullivan,    J. — The   defendant,  was   indicted   for 

(a)  Tlie  State  v.  Flagg,  25  Ind.,  243. 
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perjury.  The  indictment  charges  that,  on,  &c.,  a  certain  suit 
was  pending  in  the  Wan-en  Circuit  Court  between  John  Kent, 
plaintiff,  and  the  defendant,  Henry  Johnson,  and  one  Thomas 
Johnson,  founded  on  a  ijromissory  note;  that  for  the  purpose 
of  obtaining  a  continuance  of  the  cause  from  the  March  term, 
1841,  until  the  term  next  following,  the  defendant  did  then  and 
tliere  falsely,  willfully  and  corrui)tly  swear  and  make  affidavit, 
(.tc,  that  one  Joseph  Kent  Mas  a  material  witness  for  the  de- 
fendants in  said  cause;  that  the  affiant  had  used  due  diligence 
to  procure  the  testimony  of  said  Kent,  &c.;  that  he  expected  to 
be  able  to  prove  by  Kent  the  payment  of  $60  on  the  note  sued 
on,  and  that  said  affidavit  was  not  made  for  delay,  &c.  The 
indictment  then  assigns  the  perjury,  which  consists  in  an 
express  contradiction  of  the  defendant's  statements  above  set 
forth.  The  Court,  on  motion  of  the  defendant,  quashed  the 
indictment. 

The  affidavit  contained  several  distinct  alleo:ations,  all  of 
which  were  necessary  to  make  it  sufficient.  If  either  of  them 
was  false,  the  affiant  was  guilty  of  perjury.  The  statute  de- 
clares that  any  person,  who  shall  take  a  lawful  oath  in  any 
matter  in  which  by  law  an  oath  may  be  required,  and  shall 
under  such  oath  swear  willfully,  corruptly  and  falsely,  touch- 
ing a  matter  material  to  the  point  in  question,  shall  be  deemed 
guilty  of  perjury.  R.  S.,  1838,  p.  211,  sect.  22,  23.  It  is 
perjury  to  swear  falsely  in  an  affidavit  to  hold  to  ball,  Peake's 
X.  P.,  112,  or  in  an  answer  to  a  bill  in  chancery,  5  Mod.,  358, 
or  in  taking  the  oath  as  a  voter  at  an  election,  6  East,  323;  2 
Camp.,  134,  as  well  as  to  swear  falsely  to  a  point  material  to 
the  issue  as  a  witness  upon  the  trial  of  a  cause.  So,  it  is  per- 
jury to  swear  falsely  to  a  material  point  in  an  affidavit  for  the 
continuance  of  a  cause. 

It  is  not  necessary,  as  is  contended,  that  the  indictment 
should  contain  an  express  allegation  that  the  matter  sworn  to 
was  material  to  the  question  before  the  Court.  Where  its 
materiality  evidently  appears  from  the  statetnent  of  the  matter 
itself,  the  express  allegation  may  be  omitted.  State  v.  HalL  at 
the  present  term. 
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The   indictment  in  this  case  is  sufficient,  and   the  Court 

erred  in  quashing  it. 
p:<51j  ^Fer  Curiam. — The  judgment  is  reversed  with  costs. 

Cause  remanded,  &c. 
aS.  C.  Willson,  for  the  State. 
R.  C.  Gregory,  for  the  defendant. 


MiDDLEWOOD   V.   NeVITT. 

Return  of  Execution. — A  constable  liaving  in  his  hands  a  fi,  fa.,  issued 
under  the  statute  of  1842,  may,  on  finding  no  goods  on  which  to  levy,  return 
the  execution  before  the  return-day. 

ERROU  to  the  Dearborn  Circuit  Court. 

Sullivan,  J. — Scire  facias  by  the  plaintiff  against  tlie 
defendant  as  replevin-bail  for  one  Bekling.  The  suit  was  com- 
menced before  a  justice  of  the  peace.  The  cause  was  appealed 
to  the  Circuit  Court,  and  on  motion  of  the  defendant  the  Cir- 
cuit Court  dismissed  the  suit.  It  appears  that  the  execution, 
on  the  original  judgment  in  favour  of  the  plaintiff  against 
Belding,  was  returned  in  less  than  120  days  from  its  date,  and 
a  bill  of  exceptions  informs  us  that  the  cause  was  dismissed  fci* 
that  reason. 

These  proceedings  were  had  under  the  act  of  1842,  the  4th 
section  of  which  provides  that  "  all  executions,  issued  by  a  jus- 
tice of  the  peace,  shall  be  made  returnable  at  the  expiration  of 
120  days  and  not  sooner,  so  that  not  more  than  three  execu- 
tions shall  be  issued  by  a  justice  of  the  peace  in  any  case  in  a 
period  of  twelve  months."  Acts  of  1842,  p.  65.  Previously  to 
the  enactment  of  that  statute  the  law  was,  that  executions  issued 
from  a  justice's  Court  should  be  made  returnable  in  thirty 
days.  Under  that  law  we  decided,  in  a  case  somewhat  analo- 
gous to  the  present,  that  a  constable  was  not  bound  to  take  all 
the  time  allowed  by  law  before  he  returned  an  execution  nulla 
bona ;  but  tliat  having  made  a  full  examination  for  goods  with- 
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out  success,  he  was  at  liberty  to  return  it.  WUcox  v.  RatUff,  5 
Blackf.,  561.  The  act  of  1842  is  not  inconsistent  with  that 
decision.  It  is  imperative  as  to  the  numl)er  of  executions  to  be 
issued  within  twelve  months,  and  that  an  execution  shall  not 
be  made  returnable  sooner  than  four  months  from  its 
[*52]  date,  thereby  intending  to  ^prevent  del'endauts  from 
being  unnecessarily  harassed;  but  it  does  not  compel 
the  constable  to  hold  the  writ  in  his  hands  until  the  return- 
day,  if  there  be  no  goods  of  the  execution-defendant  on  which 
to  levy  it. 

We  think  the  officer  was  at  liberty  to  make  the  return  when 
he  did,  and  that  the  return  laid  the  foundation  for  a  suit 
against  the  bail,  which  the  plaintiff"  might  prosecute  imme- 
diately. 

Per  Ciniam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

J.  Dumont,  for  the  plaintiff. 

/.  Ryman  and  P.  L.  S2Joo)ier,  for  the  defendant. 


Gullett  and  Others  v.  Housh. 

BuAi  OP  Review. — A  bill  of  review  containing  no  equity  on  its  face,  must, 

on  final  hearing,  be  dismissed. 
Same. — A  bill  of  review  can  be  brought  only  in  two  cases;  one,  for  error  in  the 

record,  the  other,  on  account  of  new  matter  discovered  since  the  decree ;  or, 

at  least,  since  the  publication  of  the  testimony. 
Same. — A  defendant  to  a  bill  in  equity,  having  negligently  suffered  a  decree 

to  go  against  him  by  default,  can  not  allege  his  own  negligence  in  suppoit 

of  a  bill  of  review. 
Same. — If  a  defendant  in  equity  knew  of  certain  facts  necessary  to  his  defense 

before  the  rendition  of  a  decree  against  him,  he  can  not  support  a  bill  of 

review  by  alleging  that  he  has,  since  the  decree,  discovered  certain  evidence 

of  those  facts,  without  showing  that  he  could  not  prove  them  by  other 

testimony. 
Same — Limitations. — The  statute  of  limitations  may  be  relied  on  in  bar  of  a 

bill  of  review. 

ERROPv  to  the  Jaehon  Probate  Court. 
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Dewey,  J. — This  was  a  bill  of  review  brought,  on  leave, 
by  Housh  against  GulleWs  heirs,  in  the  Probate  Court  of  Jack- 
aon  eouuty,  at  the  August  term,  1839.     The  bill  sets  forth  that 
Gullet fs  heirs,  by  Judy,  their  guardian,  in  January,  1831,  filed 
their  bill    (rceiting    it)    in   that  Court  against  Housh  as   the 
administrator  of  their  father's  estate,  the  object  of  which  was 
to  recover  their  distributive  sliares  thereof.    The  bill  of  review 
also  state:?,  that  the  parties  to  the  original  bill  appeared  in  Court 
from  term  to  term  until  that  of  3Iarch,  1832,  when  the 
['■'53]       defendant  had  leave  to  file  his  answer  ten  -''days  before 
the  next  ensuing  term  of  August,  at  whlcli  term  the 
parties  again  appeared  and   tlie  cause  was  continued.     At  the 
jS'ovember  term,  HonsJt  liaving  failed  to  put  in  his  answer  pre- 
nously  thereto,  the  Court  decreed  that  he  should  pay  to  Gul- 
leit's  heirs   $165.45,  and  costs.     The   reasons   assigned   for  a 
review  and  reversal  of  the  decree  are,  1,  That  Housh  was  not 
in  Court  when  the  order  for  his  answer  was  made,  that  he  did 
not  rightly  understand   it,  but   supjDOsed  it  extended   to   the 
August  term,  which  was  the  reason  why  he  did  not  put  in  his 
answer  in  season;   2,  That  previously  to  the  decree  he  had 
made  several  payments  in  the  due  course  of  administration; 
and,  particularly,  that  he  had  paid  to  Judy,  the  guardian  of 
Gullett's    heirs,   $50.00,   and   had  taken   his   receipt   therefor, 
which  was  lost;  that  he  had  received  no  credit  for  that  sum; 
and  that,  after  the  decree,  Judy  had  acknowledged  the  payment, 
which  acknowledgment  he  could  prove;  and,  also,  that  one 
Carter  owed  Gullett's  estate  $79.00,  which,  by  the  direction  of 
Housh,  he  had,  before  the  decree,  paid  to  Judy  as  guardian ; 
that  since  the  deei'ce,  he  had  ascertained  this  payment  could 
be  proved  by  a  certain  witness,  and  by  the  subsequent  admis- 
sion of  Judy;  and  that  no  credit  had  been  allowed  therefor. 
The  prayer  of  the  bill  was  for  a  temporary  stay  of  proceedings 
upon  the  original  decree,  and  for  a  review  and  reversal  of  it. 
The  stay  was  granted.     Gulletfs  heirs  by  their  guardian,  Judy, 
put  in  their  answer  to  the  bill  of  review,  in  which  they  claimed 
the  benefit  of  the  statute  of  limitations;  Housh   replied;  and 
the   Court,   on   final   hearing,  decreed   a   perpetual   injunction 
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against  the  original  decree,  and  that  Judy  should  pay  to  Housh 
a  certain  sum. 

This  decree  can  not  be  sustained.  The  bill  of  review  shows 
on  its  face  no  equity;  and  this  is  a  good  cause  for  dismissing 
it,  which  may  be  urged  on  final  hearing. 

Bills  of  review  can  be  sustained  only  in  two  cases.  One  is 
where  there  is  error  of  law  apparent  upon  the  face  of  the 
record;  and  the  other,  where  new  matter  has  been  discovered 
since  the  decree,  or,  at  least,  after  the  publication  of  the  testi- 
mony.    Story's  Eq.  PL,  pp.  322,  328. 

The  bill  before  us  does  not  present  either  of  these  cases. 

The  first  cause  assigned  for  a  review  and  reversal 
[*54]  of  the  ^decree,  namely,  that  Housh  did  not  put  in  his 
answer  to  the  original  bill  in  })roper  time,  because  he 
misapprehended  the  terras  of  the  order  of  the  Court  requiring 
him  to  answer  in  a  given  period,  is  no  more  than  an  allegation 
of  his  own  negligence,  and  does  not  entitle  him  to  relief  in  any 
form.  Even  had  the  order  been  as  he  states  he  supposed  it  to 
be,  that  he  should  answer  at  August  term,  instead  of  ten  days 
before  it,  he  would  still  have  been  in  fault,  for  he  made  no 
attempt  to  answer  at  that  term. 

The  other  cause  on  which  he  rests  his  claim  to  a  review  and 
reversal  of  the  decree,  is  not,  in  truth,  an  allegation  of  the 
discovery  of  new  and  material  facts  after  its  rendition.  It 
shows  that  the  payments,  the  benefit  of  which  he  claims,  Avere 
made  by  himself  and  by  his  direction  before  the  decree.  He 
must,  of  course,  have  been  aware  of  their  existence,  and  might 
have  urtred  them  had  he  made  defense  against  the  orioinal  bill. 
The  bill  of  review  does,  indeed,  state  that  Housh  ascertained, 
after  the  decree,  that  he  could  prove  one  of  the  payments  by  a 
certain  witness,  and  two  of  them  by  the  subsequent  admissions 
of  the  guardian  of  the  original  complainants.  But  to  bring 
himself,  on  account  of  these  matters,  (allowing  such  admissions 
to  be  competent  evidence,  with  regard  to  which  we  express  no 
()j)inion),  within  the  principle  of  relief  on  the  ground  of  newly 
discovered  facts,  he  should  have  shown  that  he  could  not  have 
proved   tlie  payments  by  any  other  testimony.     This  Avould 
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luwe  been  the  case  had  he  been  guilty  of  no  laches  in  the 
original  suit.  Having  negligently  failed  to  defend  himself  in 
that  suit,  there  is  no  pretense  for  claiming  relief  by  a  bill  of 
review  on  account  of  the  discovery  of  the  testimony  abovo 
stated. 

There  may  be  error  apparent  in  the  original  record,  but  none 
is  specified,  as  it  should  be,  if  relied  on  in  a  bill  of  review. 
But  had  such  error  been  assigned,  it  could  not  have  availed 
the  complainant  in  review.  His  bill  was  filed  more  than  five 
years  after  the  rendition  of  the  decree  sought  to  be  reversed, 
and  the  defendants  have  claimed  the  benefit  of  the  statute  of 
limitations.    That  statute  is  a  bar  to  a  bill  of  review.    Jenkins 

V.  Preit'itt  et  at.,  o  BUiekf.,  7. 
[*55]  ^'Per   Cho-icun. — The  decree  is  reversed  with  costs 

Cause  reuumdc'd,  etc. 

A.  C.  Griffith,  for  the  plaintifls. 

H.  F.  TJiornlon,  for  the  defendant. 


BuEL,L  V.  Tate. 


Kescission  of  Coxtkact. — One  party  to  an  executed  contract  can  not  rescind 
it,  without  restoring  tlie  otlier  party  to  liis  original  situation. (a) 

Vendor  and  Purchaser — Mortgage. — Tlie  purcliaser  of  real  estate  incum- 
bered by  a  mortgage,  can  not,  because  of  the  mortgage,  defend  an  action  for 
the  purcliase-nioney,  without  having  first  extinguislied  the  incumbrance  to 
the  amount  of  the  debt  sued  for.(6) 

Same — Injunction. — But  if  the  incumbrance  exceed  the  deljt,  the  purchaser 
may,  in  a  Court  of  chancery,  have  the  collection  of  the  debt  enjoined,  until 
the  incumbrance  be  reduced  to  an  amount  not  exceeding  the  debt.(c) 

ERROR  to  the  JDearborn  Circuit  Court. 
Dewey,  J.  —  Debt  by  the  assignee  against  the  maker  of  a 
])romi.ssory  note  for  $160.     The  defendant  pleaded,  that  the 

{a)Gatliny  v.  Xewall,  9  Intl.,  572. 
{h)Holman  v.  Creagntiles,  14  Ind.,  177. 
(c) Arnold  v.  Curl,  18  Ind.,  339. 
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note  was  given  for  a  part  of  the  price  of  a  lot  of  ground  pur- 
chased by  him  of  the  payee  of  the  note,  and  by  the  latter  con- 
veyed to  him  by  a  general  warranty  deed;  that  the  vendor 
fal.sely,  with  intent  to  defraud  the  defendant,  represented  that 
the  land  was  free  from  incumbrance,  and  thus  induced  him  to 
purchase  the  same,  and  give  the  note;  that,  in  fact,  the  land 
was  subject  to  a  mortgage  previously  executed  by  the  vendor 
ibr  $10,532,  which  was  in  full  force  at  the  time  of  making  the 
contract,  and  when  the  pl(\a  was  filed;  and  that  the  defendant 
was  ignorant  of  the  incumbrance,  and  would  not  liave  made 
the  contract  had  he  known  it.  The  plaintiff  demurred  gener- 
ally to  the  i)Iea.  The  Court  sustained  the  demurrer.  There 
M'as  another  special  plea  which  led  to  an  issue  of  fact.  Trial 
by  the  Court,  and  judgment  for  the  plaintiff' for  the  amount  of 
the  note. 

The  only  question  in  the  cause  arises  from  the  demnrrer. 
The  fraud  alleged  in  the  plea  undoubtedly  entitled  the  defend- 
ant to  rescind  the  contract  of  sale,  and  to  consider  the  note  as  a 
nullity,  had  he  seen  fit  to  do  so  in  proper  season;  but  he  could 
not  rescind  the  contract  Avithout  restoring  the  vendor  to  his 

original  situation  by  reconveyingthe  land.  Ashe  has 
[^^-56]       *not  pursued    that  course,   it   becomes    necessary    to 

inquire  whether  the  plea  shows  a  want  or  failure  of 
the  consideration  of  the  note.  Had  the  vendor  })Ossessed  no 
title  whatever  to  the  land,  his  conveyance  would  not  have  con- 
stituted a  good  consideration  for  the  promise  of  the  defendant 
to  pay  him  the  price;  and  his  want  of  title  might  have  been 
pleaded  in  bar  of  this  action.  JamcH  v.  Lawr.  Jus.  Co., 
decided  at  this  term.  But  as  the  case  presents  itself,  the 
defendant  can  not  say  he  took  nothing  by  the  conveyance.  He 
acquired  an  estate  incumbered  by  a  mortgage.  This  incum- 
brance, however,  may  never  injure  him;  it  may  be  cleared  off 
by  the  mortgagor.  And  as  the  plea  does  not  state  what  was 
the  price  stipulated  by  the  defendant  to  be  paid  for  the  land,  or 
whether  any  part  of  it  has  been  paid  by  him,  he  may  still  hold 
enough  of  the  purchase-money,  independent  of  this  note,  to 
indemnify  himself  against  the  mortgage.     Before  he  can  set  up 
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the  iiicambrance  as  a  defense  against  this  action,  he  must  show- 
that  he  has  extinguished  it  to  the  amount,  at  least,  of  the  nt)tc^ 
or  has  been  otherwise  injured  by  it  to  that  extent.  This  prin- 
ciple was  established  in  Whisler  v.  Hichs,  5  Blackf.,  100,  and 
S}iiifh  V.  Ackerman,  Id.,  541.  We  think  the  plea  is  bad,  and 
that  the  demurrer  was  correctly  sustained. 

But  though  the  defendant  can  not  defend  this  action  by  sim- 
})ly  showing  the  existence  of  the  incumbrance,  yet  if  it  exceed 
in  amount  the  stipulated  price  of  the  land,  or  that  part  of  it 
still  due  from  the  defendant,  he  may  resort  to  a  Court  of  equity 
for  relief,  and  procure  an  injunction  against  the  collection  of 
the  debt,  until  tiie  mortgagor  shall  reduce  the  incumbrance  to 
an  amount  not  exceeding  that  of  the  purchase-money  due. 

Fer  Curiam. — The  judgment  is  affirmed  with  costs. 

^•i.  Lane,  for  the  plaintiff. 

/.  Tlyma.n  and  P.  L.  Spooner,  for  the  defendant. 


CiiiEKxiiow  r.  Boyle. 

r.u.r.  OF  ExCHAXOK — I'lLLiXG  Blank*. — A  paper  purpoiiin,!;'  to  be  a  liill  of 

exoliaiige,  bavins^  a  blank  for  tlie  payee's  name,  may  be  filled  up  at  any 

time  by  a  bona  fide  iiolder;  but  until  it  is  so  lilled  up,  a  suit  will  not  lie  on 

it  against  the  acceptor. 

[■'57]       Samk — KviDEXCK. — •■■In  an  action  for  money  bad   and  received,  Ac., 

by  ihe  drawer  a^'ainst  tbc  acceptor  of  sucb  blank  bill,  tlie  bill  is 

not  sufticient  evidence  to  support  tbe  suit. 

APPEAL  from  the  Knox  Circuit  Court. 

Sur.LiVAX,  J. — This  was  an  action  of  assumj)sit,  by  the 
aj)[)ellee  against  the  appellant,  on  an  instrument  of  writing, 
])iirporting    to    be    a    bill   of   exchange,  by  which  Boyle,  the 

drawer,  requested  Greenhow,  the  ac'Ceptor,  to  pay  to or 

order  |1,000.  Tlie  declaration  contains  four  special  conr.ts. 
The  tirst  and  second  are  upon  bills  drawn  by  the  appellee  on 
the  ai)pellant  payable  to  S.  N.  and  E.  P.  Botnnan  or  order,  and 
accej)ted  by  the  appellant.  The  third  is  on  a  bill  ]iayable  to 
ihe  order  of  the  drawer,  also  accepted  by  the  ai»pcllant.     The 
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fourth  is  on  a  bill  payable  to  blank  and  accepted  by  the  appel- 
lant. There  are  also  counts  for  money  had  and  received, 
money  lent  and  advanced,  &c.  Plea,  non  assumpsit.  Verdict 
and  judgment  for  the  appellee. 

It  is  admitted  by  the  counsel  that,  on  the  trial  of  the  cause, 
the  only  evidence  offered  was  an  instrument  of  writing  drawn 
by  Boyle,  and  addressed  to  Greenhow,  by  which  the  latter  was 

directed  to  pay  to or  order  ^1.000;  tliat  it  was  accepted 

by  the  drawee  payable  at  a  bank  in  LouisviUe,  and  that  it  was 
indorsed  S.  K.  and  U.  P.  Boivmcm,  and  Bobert  Mosely.  The 
appellant  objected  to  the  evidence,  but  the  Court  overruled  the 
objection. 

The  only  doubt  about  this  case  is,  whether  the  paper  offered 
and  received  in  evidence,  was  admissible  under  the  common 
counts. 

In  the  imperfect  state  in  which  it  was  when  offered,  it  did 
not  support  either  of  the  special  counts.  If  a  bill  of  exchange, 
or  what  purports  to  be  a  bill  of  exchange,  be  issued  with  a 
blank  for  the  payee's  name,  any  bona  fide  holder  may  insert 
his  name,  either  before  or  after  acceptance,  but  until  the  blank 
be  filled  up,  it  is  not  a  bill.  Cruchley  v.  Clarancc,  2  ]M.  &  S., 
90;  Crutchhj  v.  Mann,  5  Taunt.,  529;  Atwood  v.  Grifiin,  2 
Carr.  &  P.,  3G8 ;  Gibson  et  al.  v.  Minet  ct.  a/.,  1  H.  BL,  569; 
Bex  V.  Bandcdl,  Jluss.  &  Ry.  Cr.  Cas.,  195;  Id.,  193.  We 
think  it  follows,  that  it  was  not  sufficient  evidence  to  sup- 
2>ort  the  common  counts.  If  the  paper  v/as  no  bill,  it  can 
not  be  made  to  have  the  effect  of  one,  so  long'  as  it 
[*58]  ^remains  incomplete.  Generally,  an  acceptance  of  a 
bill  of  exchange,  complete,  and  having  the  proper 
parties,  is  evidence  of  money  had  and  received  by  the  accep- 
tor to  the  use  of  the  drawer.  But  we  can  find  no  case  in 
which  the  principle  has  been  applied  to  the  acceptance  of  a 
blank  bill. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

S.  Judah,  for  the  appellant. 

J.  Whltcomb,  for  the  appellee. 
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Alcorn  v.  Hooker. 

Slander. — Slander  for  calling  the  plaintiff  a  whore.  The  words  were  laid 
to  have  been  spoken  in  1842.  Plea,  tluit  the  plaintiff  while  sole  and 
unmarried,  on  the  1st  of  January,  1834,  had  carnal  connection  with  one  H. 
Replication,  that  the  plaintiff,  before,  and  at  the  time  mentioned  in  the  plea, 
was  betrothed  to  the  said  H.;  that  afterwards,  on  the  Gth  of  June,  1834,  she 
was  lawfully  married  to  him ;  that  she  lived  witli  him  a  virtuous  life  until 
the  1st  of  August,  1S3G,  when  he  died ;  and  that  she  had  ever  since  contin- 
ued to  live  in  innocent  and  virtuous  widowliood.  Held,  on  general  demur- 
rer, that  the  replication  was  insufBcient.(a) 

APPEAL  froin  the  Marion  Circuit  Court. 

Dewey,  J. — This  was  an  action  of  slander  for  calling  the 

plaintiff  below  a  w e.    The  words  are  alleged  to  have  been 

gj>oken  in  1842.  Pleas,  general  issue,  and  a  justification.  The 
latter  alleges  that  the  plaintiff,  wliile  sole  and  uinnan-iod,  on 
the  1st  of  Jamiary,  1834,  had  carnal  connection  Vvith  one  117/- 
liam  Hooker.  Ivcplication,  that  the  plaintiff,  before,  and  at  the 
time  mentioned  in  the  plea,  was  betrothed  in  marriage  to  the 
said  Hooker;  that  afterwards,  on  the  Gth  of  June,  1834,  she  was 
lawfully  married  to  him;  that  she  lived  with  him  a  virtuous 
life  until  the  1st  of  August,  1836,  when  he  died;  and  that  she 
had  ever  since  continued  to  live  in  innocent  and  virtuous 
widowhood.  General  demurrer  to  the  replication  overruled. 
Jury  trial  on  the  general  issue.  Verdict  and  judgment  for 
the  plaintiff. 

The  only  question  in  this  cause  is  as  to  the  sufficiency  of  the 
leplication. 

The  statute,  whi(;h  makes  it  actionable  to  impute 
[^"'5D]  to  a  '''female  a  want  of  chastity,  subjects  the  charge  to 
tlie  same  rules  and  I'cgidations  which  govern  an  accu- 
sation subjecting  the  accused  to  criminal  })unishment.  II.  S., 
^838,  p.  452.  Had  the  charge  been  that  the  plaintiff  was  a 
thief,  and  the  defendant  had  justified  by  tdleging  a  specific  lar- 
ceny committed  many  years  before  s])eaking  the  words,  there 

Li)  liodelansh  v.  Uollingsicorlk,  C  lud.,  'S.iO. 
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can  be  do  doubt  it  would  not  do  to  reply,  that  the  theft  was 
committed  under  circumstances  of  great  temptation;  that  the 
stolen  goods  had  been  returned;  and  that  the  plaintiff  had 
lived  an  honest  life  ever  since.  We  can  see  no  distinction  in 
principle  between  such  a  case,  and  that  presented  by  the  record ; 
nor  do  we  believe  the  cause  of  public  morals  would  be  sub- 
served by  introducing  a  distinction.  There  is  no  greater  hard- 
ship in  the  one  instance  than  in  tlie  other.  In  both,  malice 
may  occasionally  disturb  the  peace  of  a  reformed  and  virtuous 
life  by  adverting  to  the  past.  But  this  is  a  jjenalty  which 
vice,  though  abandoned  and  repented  of,  must  pay.  The  repli- 
cation is  no  answer  to  the  plea;  it  neither  denies,  nor  confesses 
and  avoids  it.  We  think  the  Circuit  Court  erred  in  overruling 
the  demurrer. 

Sullivan,  J.,  dissented. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

II.  O^Xeal  and  W.  Quarks,  for  the  appellant. 

W.  W.  WicJ:  and  L.  Barbour,  for  the  appellee. 


Fellows  and  Another  v.  Kress. 

Set-Off. — Assumpsit.  The  issues  were  wlictlicr  a  note,  pleaded  as  a  set-ofl^ 
had  been  discharged  by  an  accord  and  satisfaction,  or  in  any  other  manner. 
The  Court  instructed  the  jury  tlrat  if  tiie  note  was,  for  value,  surrendered 
to  the  plaintiff  with  a  i)romisc  by  iiim  to  account  for  tlie  proceeds  of  it, 
the  promise  to  account  was  the  only  proper  subject  of  set-off  in  the  cause 
Held,  that  the  instruction  was  erroneous. 

ERROR  to  tlie  Lawrence  Circuit  Court. 
Dewey,  J. — Assumpsit  by  Kress  against  W.  and  C.  Felloics. 
Verdict  and  judgment  for  the  plaintiff. 

One  of  the  pleas  filed  by  the  defendants  was  a  stat- 
P60]       utory  *plea  of  payment,  containing  several  matters 
of  set-off;  one  of  the  items  of  set-off  w^as  a  promis- 
sory note  made  by  the  plaintiff  to  the  defendants  for  $8,618.89. 
Vor,.  VII. — 5  {'Oh) 
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The  plaintiff  replied  to  this  item,  alleging  an  accord  and  satis- 
fjiction  of  the  note  by  the  sale  and  delivery,  by  the  plaintiff  to 
the  defendants,  of  certain  boat-loads  of  pork  and  bacon,  &c. 
The  defendants  rejoined  denying  tlie  accord  and  satisfaction; 
npon  which  there  was  issue.  The  plaintiff  also  replied  to  the 
whole  matter  of  set-off  non  assumpsit,  upon  w'hich  there  was 
issue. 

The  Court  instructed  the  jury,  "If  the  note  for  $8,618.89 
was,  for  a  valuable  consideration,  surrendered  up  to  Kress,  with 
a  promise  from  him  that  he  would  account  for  the  proceeds  of 
it,  the  promise  to  account  was  the  only  projier  sul)ject  of  set-off 
in  this  cause."     Tlie  defendants  excepted. 

We  think  this  instruction  can  not  be  sustained.  The  issues 
"vvere  wliether  the  note  had  been  discharged  hy  accord  auc 
satisfaction,  or  in  any  other  ma  unci-.  If  the  ])r()of  sustained 
either  of  the  issues  on  the  part  of  the  ])laintiff,  tl)e  note  was 
not  a  valid  set-off,  otherwise  it  was.  This  was  a  matter  for 
the  consideration  of  the  jui'v  iuuUm-  all  the  circumstances  of  the 
case.  But  they  were  told  by  the  C  nurt,  that  if  the  note  was 
surrendered  to  the  plaintiff  for  a  valuable  consideration,  he 
])romising  to  account  for  it,  the  note  was  not  an  available  set- 
off. This  was  saying,  that  transactions  between  the  parties, 
which  the  jury  might,  or  miglit  not,  consider  as  establishing 
an  accord  and  satisfaction  or  other  discharge  of  the  note,  would 
defeat  the  set-off.  If,  indeed,  the  note  had  been  satisfied,  paid, 
or  discharged,  and  a  new,  distinct,  and  valid  promise  was  made 
by  the  plaintiff,  such  promise,  and  not  the  note,  should  have 
been  pleaded  as  a  set-off.  But  whether  the  surrender  of  the 
note  and  the  other  circumstances  attending  it  were  a  satisfac- 
tion, payment,  or  discharge,  should  have  been  left  to  the  jury. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
emanded,  &c. 

R.  Crawford,  J.  W.  Payn^'.  and  G.  G.  Dunn,  for  the  plaintiff?. 

J.  G.  Marshall  and  R.   W.  Thompson,  for  the  defendant. 
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[*61]       ^Harper  and  Others  v.  The  State,  on  the  Relation 
of  the  Board  of  Commissioners  of  Knox  county. 

Alteration  of  Bond. — If  after  the  execution  of  a  bond  by  several  persons,  it 
be  altered  by  inserting  in  the  body  of  it  the  names  of  others  as  co-obligors, 
and  by  adding  tlieir  signatures  to  it,  and  the  circumstances  under  which  the 
alteration  was  made  be  not  explained  by  the  obligee,  the  bond  will  be  con- 
sidered void  as  to  tiie  first  obligors.(«) 

Same. — A  suit  on  tlie  bond  against  all  the  obligors  can  not,  in  such  case  be 
sustained. 

ERROR  to  the  Knox  Circuit  Court. 

Blackford,  J. — This  was  an  action  of  debt  brought  by  the 
State,  on  the  relation  of  the  board  of  commissioners  of  Kno.x 
county,  against  Jacob  Harper,  Martin  Robinson,  John  CollinSy 
Isaac  Coons,  Jonathan  P.  Cox,  George  Calhound,  and  John 
Weaver.  The  suit  is  founded  on  a  joint  and  several  bond, 
executed  by  the  defendants  and  one  Johyi  K.  Kurtz,  Avhom  the 
defendants  liad  survived,  in  the  penaly  of  $4,000,  conditioned 
for  the  faithful  discharge,  by  Harper,  of  certain  duties,  &c. 
Two  of  the  defeiulants,  Robinson  and  Collins,  pleaded  non  est 
factum,  upon  which  issue  was  joined.  There  were  issues  on 
other  pleas  which  it  is  not  necessary  to  notice.  One  of  the 
pleas  was  demurred  to  and  the  demurrer  correctly  sustained. 
The  cause  was  submitted  to  the  Court,  and  judgment  rendered 
for  the  plaintiff. 

On  the  trial,  the  plaintitl'  offered  in  evidence  the  bond 
declared  on,  and  introduced  a  subscribing  witness  who  stated 
that,  on,  &c.,  the  bond  was  executed  by  Harper,  Kurtz,  Robin- 
i<on,  and  Collins;  that  two  years  after  such  execution  of  the 
bond,  the  same  was  altered  by  inserting  the  names  of  the  other 
defendants  as  co-obligors  in  the  bond,  and  by  adding  their  sig- 
natures to  it;  and  that  he,  the  witiiess,  was  not  aware  that 
Robinson  and  Collins  assented  to  the  alteration.  The  defend- 
ants, thereupon,  objected  to  the  bond  as  evidence,  but  the  objec- 
tion was  overruled. 

(a)See  Stale  v.  Pepper,  31  Ind.,  70  ;  Id..  128  ;  27  Id.,  41 ;  20  Id.,  139. 
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We  think  the  bond,  according  to  the  facts  proved^  could  not 
be  considered  valid  as  to  the  defendants  who  pleaded  non  est 
factum.  It  appears  that  two  years  after  the  defendants  who 
so  pleaded  had  executed  the  bond,  it  was  altered  in  a  material 
part  by  its  being  executed  by  several  other  persons,  and 
[*02]  by  the  insertion  of  their  names  in  the  body  of  it;  *and 
tliere  was  no  evidence  that  the  alteration  was  made 
with  the  consent  of  the  two  defendants  who  had  previously 
executed  it,  and  who  pleaded  non  est  factum.  In  the  absence 
of  all  explanatory  evidence,  the  alteration,  made  after  the  said 
two  defendants  had  executed  the  bond,  must  be  presumed  to 
have  been  made  with  the  assent  of  the  relator,  and  without  the 
assent  of  those  two  obligors.  The  consequence  is,  that  the 
bond  was  void  as  to  two  of  the  obligors,  and  that  the  suit 
against  them  and  the  otlicr  defendants,  founded  on  the  bond, 
ought  not  to  have  been  sustained. 

Per  Curiam. — The  judgment  is  reversed  at  the  costs  of  the 
relator.     Cause  remanded,  &c. 

J.  Law,  for  the  plaintiffs. 

S.  Judah,  for  the  defendant. 


Stroxg  ana  Others  v.  Bragg  and  Anotner, 

Dower  —  Moktgage. —  A  widow  can   not    mortgage  her  dower  until  it  be 
assigned  to  her.(a) 

ERROR  to  the  Union  Circuit  Court. 

Blackford,  J.  —  Bill  in  cliancery,  filed  by  Bragg  and 
another,  to  foreclose  the  equity  of  redemption  in  a  mortgage  of 
a  right  of  dower;  the  dower  not  appearing  to  liave  been 
assigned.     Decree  for  tlie  com])lainants. 

This  decree  must  be  reversed  for  want  of  equity  in  the  bill. 
Before  assignment,  a  title  to  dower  is  only  a  right  of  action, 
and  transferable  only  by  release  to  tlie  terre-tenant  by  way  of 

(o)OveiTulod  by  Strong  v.  Clem,  12  Iiid.,  liT. 
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extinguisbnieut.  Park  on  Dower,  335.  The  widow  has  no 
estate  in  the  land  until  licr  dower  is  assigned,  for  the  law  casts 
the  freehold  on  the  heir  immediately  upon  the  death  of  the 
ancestor.  1  Cruise,  158.  She  can  not  enter  for  her  dower 
until  it  be  assigned  her,  nor  can  she  alien  it  so  as  to  enable  the 
grantee  to  sue  for  it  in  his  own  name.  4  Kent's  Comm.,  61. 
It  seems  necessarily  to  follow  from  the  doctrine  above  stated, 
that  a  widow  can  not,  before  assignment,  mortgage  her  right 
of  dower. 

Per  Curiam.  —  The  decree  is  reversed  with  costs.  Cause 
remanded,  &c. 

a  H.  Test,  for  the  plaintiffs. 

C.  B.  Smith,  for  the  defendants. 


[*63]     *  Wright  and  Others  .v.  The  State,  on  the  Relation 
of  Woolman,  &g. 

SchooTj  Commissioxer — Pi>EAi)iNG. — The  declaration,  in  a  i^ait  by  the  State 
on  the  relation  of  a  school  commissioner,  alleged,  under  a  videlicet,  that  the 
relator  was  appointed  such  commissioner  on  a  certain  day.     Plea,  that  the 

•  relator  was  not  appointed  on  that  day.  Held,  that  the  plea  was  bad,  as  ten- 
dering an  immaterial  issue. 

Same — Bond. — A  school  commissioner  may  be  the  relator  in  an  action, 
founded  on  the  bond  of  his  predecessor,  for  the  non-payment  by  the  latter 
to  his  successor  of  the  school  funds  in  his  hands  at  the  expiration  of  his 
office. 

Same — Demand. — The  declaration  in  snch  suit  need  not  aver  a  special 
demand  on  the  ex-commissioner  to  pay  over  the  funds  to  his  successor 

ERROR  to  the  Grant  Circuit  Court. 

Dewey,  J. — This  was  an  action  of  debt,  in  the  name  of  the 
State  on  the  relation  of  Woolman,  school  commissioner  of  Grant 
county,  against  WH^/i^,  a  former  commissioner,  and  his  sureties, 
on  his  official  bond.  The  condition  of  the  bond  is,  that  Wrigld 
should  faithfully  discharge  tlu;  duties  of  his  office,  and  should, 
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at  the  expiration  of  his  term  of  service,  pay  over  tu  his  succes- 
sor all  moneys  which  miglit  then  be  in  his  hands  for  the  use  of 
town  schools.  The  declaration  assigns  two  breaches  of  the  con- 
dition of  the  bond.  The  first  alleges  that,  while  Wright  was  in 
office,  he  received  $10,000  belonging  to  the  relator  for  the  use 
of  town  schools  in  Grant  county;  that  after  he  received  the 
money,  "to  wit,  on  the  second  day  of  September,  1839,"  the 
relator  was  duly  appointed  school  commissioner  and  successor 
of  Wright,  and  continued  in  office  until  the  commencement  of 
the  suit;  and  that  Wright  had  never  in  any  way  accounted  for 
the  school  fiuids  which  he  had  received,  and  did  not  at  the 
expiration  of  his  term  of  service,  or  at  any  other  time,  pay 
over  the  funds  to  the  relator  as  his  successor,  although  often 
requested  so  to  do,  but  wholly  failed.  The  second  breach  is 
like  the  first,  except  that  it  alleges  the  money  in  Wrighfs 
hands  to  belong  to  the  "school  congressional  townships  of 
G'/rrn^  county."  The  defendants  pleaded  nine  pleas.  The  first, 
third,  fifth,  sixth,  and  eightli  pleas  led  to  issues  of  fact.  To 
the  second,  fourth,  seventh,  and  ninth  pleas,  the  plaintiff 
demurred,  and  the  demurrers  were  sustained.     Trial   by  the 

Court;  finding  and  judgment  for  the  plaintiff. 
['''64]  *The  plaintiffs  in  error  do  not  attempt  to  sustain 

the  fourth  and  ninth  pleas,  but  they  contend  that  the 
second  and  seventh  are  good.  The  second  plea  is  to  the  whole 
declaration,  and  alleges  "that  the  said  relator  was  not,  on  the 
•second  day  of  September,  1830,  duly  and  lawfully  elected  and 
qualified  school  commissioner  of  the  said  county  of  Grant,  and 
successor  to  the  said  Wright,  in  manner  and  form,"  &c.  The 
seventh  plea  is  the  same,  except  that  it  is  to  the  second  breach 
only. 

The  substantial  allegations  in  the  declaration,  to  which  these 
pleas  were  designed  to  be  answers,  are,  that  Woolman  Ava 
appointed  school  commissioner  of  Grant  county,  and  becam 
the  successor  of  WrigJit  in  that  office.  The  appointment  is 
alleged  under  a  videlicet,  to  have  been  made  on  the  second  dav 
of  September.  The  pleas  tender  an  issue  as  to  the  time  of  the 
appointment;  they  aver  tiiat  he  was  not  a})pointed  on  that  day. 
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This  is  an  immaterial  matter,  and  the  pleas  arc  bad  for 
attempting  to  put  it  in   issue. 

But  it  is  contended  that  the  declaration  is  substantially 
defective,  first,  because  the  law  does  not  authorize  a  school - 
commissioner  to  be  the  relator,  in  an  action  on  the  bond  of  his 
predecessor  for  failing  to  pay  over  the  school  funds  in  hi.s 
hands  at  the  expiration  of  his  office  to  his  successor;  and,  sec- 
ondly, because  there  is  no  averment  in  the  declaration  of  a 
special  request  of  the  ex-commissioner  to  pay  the  money. 
Neither  of  these  objections  can  be  sustained.  By  the  statute 
of  1838,  which  governs  this  cause,  suits  may  be  brought  on  the 
commissioner's  bond  in  the  name  of  the  State,  for  the  use  of 
any  congressional  township,  school  district,  person  or  persons, 
injured  by  any  breach  of  the  same.  K.  S.,  1838,  j).  530.  We 
think  this  provision  entitles  the  successor  to  be  the  relator  in 
an  action  on  an  ex-commissioner's  bond,  when  the  breach  com- 
plained of  is  the  failure  to  pay  over  the  school  funds  in  his 
hands,  at  the  expiration  of  his  term  of  service,  to  his  succes- 
sor. See  Alien  et  ciL  v.  The  State,  6  Blackf.,  252.(1)  The 
condition  of  the  bond  is  not,  that  the  commissioner  should 
pay  the  funds  in  his  hands  to  his  successor,  on  demand,  but 
that  he  should  absolutely  pay  them.  Xo  special  demand  was 
necessary  to  sustain  the  action  ;  but  the  ex-commis- 
[^'65]  sioner  was  bound  to  pay  the  money  *to  his  successor, 
within  a  reasonable  time  after  he  went  out  of  office, 
M-ithout  a  demand.  More  than  a  reasonable  time  elapsed  be- 
fore this  suit  was  commenced — nearly  four  years. 

Per  Curiam. — The  judgment  is  affirmed,  with  2  per  cent. 
damages  and  costs. 

J.  Smith,  and  D.  D.  Pratt,  for  the  plaintiffs. 

J.  Brownlee,  for  the  defendant. 

{\)fhc  State,  ex  rel.,  etc.,  v.  Grant  et  al.,  post,  71. 
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Eatox  V.  The  State,  on  tlic  Relation  of  Baird. 

Quo  Warrakto. — An  information  in  tlie  nature  of  quo  warranto,  under  tlie 
statute,  for  usurping,  &c.,  an  office,  should  be  exhibited  by  the  prosecuting 
attorney,  and  should  commence  as  follows:    A  B,  prosecuting  attorney  of 

tlie judicial  circuit  of  the  State  of  Indiana,  comes  here  into  tlie  Circuit 

Court  of  the  county  of ,  on,  &c.,  and  for  the  said  State,  on  the  relation 

of  CD,  of,  &c.,  according  to  the  form  of  the  statute  in  such  case  made  and 
provided,  gives  the  Court  here  to  understand  and  be  informed,  t!tc. 

APPEAL  from  the  Randolph  Circuit  Court. 
Blackford,  J. — This  was  an  information  in  the  nature  of 
quo  warranto.  Tl)e  information  commences  as  follows:  The 
State  of  Indiana,  on  the  Relation  of  George  W.  Baird,  v.  Ariel 
K.  Eaton.  On  information  for  writ  of  quo  warranto.  The 
said  George  TK.  Baird,  the  relator  in  this  behalf,  for  and  in  the 
name  of  the  State  of  Indiana,  comes  now  here  into  the  said 
Jiandolph  Circuit  Court,  by  John  M.  Wallace,  prosecuting 
attorney  of  the  eleventli  judicial  circuit  of  the  State  of 
Indiana,  and  gives  the  Court  now  here  to  understand  and  be 
informed,  that  said  Ariel  K.  Eaton,  late  of  said  county,  gentle- 
man, on  the  loth  of  September,  1841,  was  then  and  there 
county  auditor,  &c. 

Special  demurrer  to  the  information,  assigning  as  cause  of 
demurrer,  that  the  relator,  instead  of  the  prosecuting  attorney, 
gives  the  Court  to  understand,  &c.  Demurrer  overruled,  and 
judgment  of  ouster  rendered  against  the  defendant. 

The  statute  on  the  subject  of  these  informations  enacts,  that 
Avhenever  any  person  or  persons  shall  usurp,  &c.,  any  public 
office,  &c.,  it  shall  be  lawful  for  the  prosecuting 
[*66]  '''attorney  of  the  proper  Circuit  Court,  to  exhibit  and 
file  in  said  Court  one  or  more  informations  against 
such  person  or  persons  in  the  nature  of  quo  warrajito,  on  the 
relation  of  any  ])erson  or  persons  desiring  to  pi-osecute  the 
same,  who  shall  be  mentioned  in  such  information  or  iijforma- 
tions  as  the  relatoi  or  relators  against  the  person,  persons, 
or  associations  thus  charged,  and  to  proceed,  &g.  R.  S., 
1838,  p.  408. 
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According  to  this  statute,  which  is  similar  to  the  statute  of 
Anne  on  the  subject,  the  information  in  question  is  defective 
for  the  cause  assigned  in  the  demurrer.  The  inforniatiou 
should  have  been  exhibited,  not  by  the  relator,  but  by  the 
prosecuting  attorney,  and  should  have  commenced  as  follows: 
John  M.  Wallace,  })rosecuting  attorney  of  the  eleventh  judi- 
cial circuit  of  the  State  o£  Indiana,  comes  here  into  the  Circuit 
Court  of  the  county  of  Randolph,  on,  &c.,  and  for  the  said 
State,  on  the  relation  of  George  W.  Baird,  of,  &c.,  according 
to  the  form  of  the  statute  in  such  ctise  made  and  provided, 
gives  the  Court  here  to  understand  and  be  informed  &c. 

Per  Cariam. — The  judgment  is  reversed  at  the  costs  of  the 
relator.     Cause  remanded,  tfcc. 

J.  Smith,  for  the  appellant.- 

J.  Brownlcc,  for  the  appellee. 


Scott  v.  Puecell  and  Others. 

I-"^AUDULEXT  CoNVKYAXfK. — A  purclia.acr  of  Innd  at  slieriff's  sale,  under  a 
indgmeut  ajrainpf  a  person  who  liad  conveyed  the  land  to  defraud  his  credit- 
ors, stands  in  tlie  place  of  a  eroditor  of  the  frandiilent  grantor,  and  lias  the 
wine  rights. 

Same— Rights  of  PuRciiAscii. — The  statute  against  fraudulent  conveyances 
renders  the  fraudulent  deed  void  only  as  to  creditors,  leaving  it  valid  as  to 
the  parties  themselves,  and  as  to  a  bona  fide  purchaser  from  the  fraudulent 
grantee  for  a  valuahle  consideration. (a) 

Same. — Tiie  title  of  such  bona  fide  purchaser,  acquired  before  a  sheriff's  sale 
of  the  land  inider  a  judgment  against  the  fraudulent  grantor,  will  be  pre- 
ferred to  that  (if  the  puroliasor  at  the  sheriff's  sale. 

Same. — Land  descending  from  the  fraudulent  grantee  is  subject,  in  the  hands 
of  his  heir,  to  the  claim  of  such  purchaser  at  sheriff's  sale. 

Feme  Covert — Convevaxce.— A  /erne  covert  can  not  alien  her  real  estate 
unless  her  husband  join  witli  her  in  the  deed. 

[*67]  ^APPEAE  from  the  Knox  Circuit  Court. 

Dewey,  J. — Scott  brought  a  bill  in  equity  against 

(a'.Welhij  V.  Armsliumj,  lit  Iiid.,  4SJ. 
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Purcell,  Myers  and  Ami  his  wife,  /.  Norwood  and  K  Nonoood. 
The  material  fiicts  of  the  case,  appearing  from  the  pleadings, 
exhibits,  and  depositions,  are — That  Myers,  on  the  9th  day  of 
November,  ]829,  bought  of  Harper  a  tract  of  land  lying  in 
Knox  county,  took  a  deed  of  conveyance  for  the  same,  and, 
together  with  his  wife,  mortgaged  it  to  Harper,  to  secure  the 
purchase-money.  On  the  1st  day  of  December  following,  3fyers, 
being  indebted  to  various  persons,  and  among  them  to  one 
Beneau,  designing  to  defraud  his  creditors,  conveyed  the  land 
to  M.  Norwood,  his  wife's  sister,  who  participated  in  the  fraud 
and  paid  no  consideration.  In  1833,  31.  Norwood  died,  leav- 
ing her  brothers,  J.  Norwood  and  N.  Norwood,  and  lier  sister, 
A.  Myers,  three  of  the  defendants,  her  heirs  at  law.  At  the 
3Iarch  term,  1832,  of  the  Knox  Circuit  Court,  lleneau  obtained 
u  judgment  ibr  his  debt  against  3Jyers.  In  1835,  3Iyers  and 
his  wife  sold  and  conveyed  one  undivided  third  part  of  the 
land  (it  being  his  wife's  share  as  one  of  the  heii's  of  31.  Nor- 
wood) to  Hebberd  and  Bartch,  who  were  purchasers  for  a  valu- 
able consideration,  without  notice  of  the  fraud  practiced  by 
3Iyers  and  31.  Norwood.  Hebberd  and  Bartch  conveyed  this 
tiiird  part,  on  the  .30th  of  November,  1837,  to  Purcell,  one  of 
the  defendants,  for  a  valuable  consideration  ;  Barcell  having 
previouslv,  on  the  16th  of  November,  1837,  purchased  two  un- 
divided third  parts  of/.  Norvjood  and  Ann  Myers,  who  joined 
in  a  deed  of  conveyance;  the  husband  of  Ann  3Iyers  being 
alive  but  not  a  party  to  the  deed.  In  October,  1837,  an  execu- 
tion, which  issued  upon  Beneau^s  judgment,  was  levied  upon 
the  same  land,  which,  on  the  27th  of  November,  1837,  was  sold 
by  the  sheriff  on  the  execution.  Scott  became  the  purchaser, 
and  had  a  conveyance  from  the  sherifll'.  Scott  had  notice  of 
PurceWs  prior  purchase  from  J.  Norwood  and  Arm  3Iyers. 
Who  was  in  possession  of  the  premises  at  the  time  of  the 
sheriff's  sale  does  not  appear,  but  soon  afterwards  Burcell  was. 
In  1832,  Harper  assigned  the  mortgage,  executed  by  3Iyers 
and  wife  to  secure  the  payment  of  the  original  purchase- 
mones',  and  the  mortgage-debt,  to  Scott.  The  bill  charges 
Purcell    with    notice    of  the    fraud    in    the    sale    from   3Iyers 
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['•'0.'^]  to  J/.  Norwood;  and  PiirceWs  answer  *allegej;  that 
Scott  knowing  the  fraud,  if  any  existed,  had  in  \a- 
rioiis  ways  so  far  sanctioned  and  supported  that  sale  as  fair 
and  valid,  previous  to  PurceWs  j)urchase,  as  to  deprive  him  of 
all  i-ight  to  question  the  title  of  the  latter.  But  we  do  not 
view  the  evidence  as  sufficient  to  take  from  either  Scott  or 
Purcell  the  character  of  a  bona  jide  purchaser  for  a  valuable 
consideration.  The  prayer  of  the  bill  was,  that  the  deed  from 
yhiers  to  M.  Norwood  might  be  decreed  to  be  fraudulent  and 
void,  and  for  general  relief. 

The  Court  decreed  that  the  bill  be  dismissed  as  to  the  two- 
thirds  of  the  land  held  by  Purcell;  and  that  as  to  the  other 
third  (that  held  by  N.  Norwood  as  one  of  the  heirs  of  31.  Nor- 
wood), the  deed  from  3Iyers  to  31.  Norwood  was  fraudulent  and 
void.     Both  parties  appeal  to  this  Court. 

Sfott,  being  a  purchaser  under  Reneau's  judgment,  stands  in 
the  place  of  a  creditor  of  3fjjers,  the  fraudulent  grantor,  and 
is  entitled  to  all  the  rights  and  privileges  growing  out  of  that 
relation.  Hildrcth  v.  S(nid:<,  2  Johns.  C.  E-.,  35;  Sands  v. 
Ilildreth,  14  Johns.  E,.,  493;  Illdgeway  v.  Underwood^  4  Wash. 
C.  C.  R.,  129.  Our  statute,  respecting  conveyances  made  t(^ 
defraud  creditors,  has  been  viewed,  repeatedly,  by  this  Court 
as  being  on  a  footing  with  the  act  of  13  Eliz.  eh.  5,  and  as 
rendering  the  deed  void  only  as  to  creditors,  leaving  it  valid 
as  between  the  parties  themselves,  and  as  to  a  botia  fide  pur- 
chaser, for  a  valuable  consideration,  of  the  fraudulent  grantee. 
Findley  v.  Cooky,  1  Blackf.,  262;  Bvgan  v.  Vattier,  3  Id., 
245. 

The  difficulty  in  this  case  lies  in  determining  wlu^ther  tiie 
right  o{  Scott,  as  the  representative  of  a  creditor  of  the  fraudu- 
lent grantor,  has  been  asserted  in  season  to  defeat  the  title  of 
Purcell  derived  from  two  of  the  heirs  of  the  fraudulent  grantee. 
PxLrceWs  title  originated  between  the  date  of  Reneau's  judg- 
ment and  the  sheriff's  sale  to  Scott.  Did  Scott's  title  commence 
at  the  latter  period,  or  is  it  by  relation  to  begin  at  the  time  of 
rendering  the  judgment?  A  judgment  by  our  law  is  a  lien  on 
the  real  estate  of  the  debtor;  and  had  3Iyers  held  the  laud  iu 
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controversy  when  Meneau^s  judgment  was  rendered,  it  would, 
undoubtedly,  have  defeated  any  subsequent  conveyance  by  him 

to  a  stranger.  But  prior  to  the  rendition  of  this  judg- 
[*69]       ment,  Myers  hai  parted  with  his  title;  *it  had  vested 

in  M.  Norwood,  although  the  conveyance  was  fraudu- 
lent, and  liable  to  be  set  aside  by  tlic  claim  of  a  creditor,  if 
preferred  against  her.  The  judgment  against  Jlijers,  liowever, 
could  not  be  coustructive  notice  of  tliat  claim  to  a  purchaser 
of  J/.  Norwood  or  her  heirs;  nor  could  it  impart  to  hini  a 
knowledge  of  the  taint  in  her  title.  To  consider  the  lien  of  a 
judgment  against  a  debtor,  who  luul  fraudulently  conveyed  his 
land,  as  binding  upon  it  in  the  hands  of  the  grantee,  though 
conusant  of  the  fraud,  would  result  in  the  defeat  of  the  title  of 
a  fair  purchaser  from  that  grantee,  for  a  valuable  consideration. 
Such  a  result  would  be  e(jually  incompatible  with  the  estab- 
lished construction  of  the  statute  against  fraudulent  convey- 
ances, and  the  well  settled  doctrine  of  the  common  law. 

Our  opinion  is,  that  the  title  of  a  purchaser  at  sheriff's  sale, 
under  a  judgment  against  such  a  fraudulent  debtor,  can  derive 
no  strength  from  any  lieu  ai'ising  from  the  judgment;  that  it 
dates  only  from  the  sale;  and  tiiat  it  must  yield  to  tlie  older 
title  of  a  hoTiCi  fide  purchaser  for  a  valuable  consideration,  who 
derives  his  claim  from  the  fraudulent  grantee  or  his  heirs.  Thi.'^ 
view  of  the  subject  is  in  accordance  with  a  decision  made  on 
much  deliberation  by  tlie  Court  oi'  Errors  in  New  York. 
Anderson  v.  h'oberfs,  IS  Johns.  Iv.,  515:  see  also  Manludtaii 
Co.  V.  Everfsoii,  6  Paige,  457. 

We  have  laid  no  stress  uj)on  the  conveyance  made  by  Ann 
M'jjers  jointly  with  ./.  Norwood  to  Purcell.  Being  a  married 
woman,  she  could  not  alien  her  real  estate  M'itliout  joining  in  a 
(h'cd  with  her  husband.  But  the  title  of  Purcell  to  two-thirds 
of  the  premises  in  dispute  is  valid,  by  his  purchase  of  one-third 
from  .L  Norwood,  and  of  the  other  third  from  Hehberd  and 
Jhtrteh  who  held  immediately  under  Myers  and  his  wife. 

The  title  of  f^cott  must  prevail  as  to  the  share  of  N.  Norwood^ 
being  one-third  of  the  land  sold  at  the  slierilf's  sale.  Thi.' 
share  descended  to  him   from  the  iraudulent  grantee;  and  h( 
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took  it  subject  to  the  ehiiin  of  the  creditors  of  her  grantor,  or 
of  a  purchaser  under  a  judgment  of  a  creditor. 

The  Circuit  Court  committed  no  error  in  tlie  decree  which 
they  rendered. 

It  should  be  remarked,  that  no  notice  was  taken  in 
[*70]  tlie  ^decree  of  the  mortgage  given  by  3Iyers  and  .vife 
to  Harper,  and  by  him  assigned  to  Scott,  and  the  state 
of  the  pleading  justified  the  omission.  Xeither  Scott  nor  Pni-- 
crll  took  any  more  tlum  an  equity  of  redeniption  by  tiieir 
respective  purchases,  for  that  was  the  only  interest  possessed 
by  Myers  in  the  premises.  He  iiad  parted  with  the  legal 
estate  by  giving  the  mortgage.  We  do  not  consider  the  rights 
of  Scott,  whatever  they  may  be,  as  the  assignee  of  the  mortgage, 
to  be  aifected  by  the  decree  of  the  Circuit  Court. 

Per  Carlam. — The  decree  is  affirmed  witli  costs. 

J.  Whitcomb,  J.  Ldic,  and  .1.  T.  KHix,  I'or  tiie  appellant 

*S'.  Judah,  for  the  appellees. 


The  State  v.  Chomweel  and  Another. 

Sheriff's   Boxd.  —  Tlie  declaration,  in   a  suit  l)v  the  State  on  a  slieriff's 
bond,  need  not  aver  that  the  bond  had  been  approved  and  recorded 

ERROR  to  the  Clui/  Circuit  Court. 

Dewey,  J. — Debt  against  a  sheriff  and  his  sureties  on  his 
official  bond,  conditioned  lor  the  faithfid  discharge  of  his 
duties.  Breach,  tliat  the  sheriff  voliuitarily  permitted  a  [)ris- 
oner,  Avho  had  been  convicted  of  a  crime  and  fineil,  to  escape. 
Special  demurrer  to  the  declaration,  assigni4ig  for  cause,  that 
it  did  not  appear  that  tiie  bond  had  been  '^approved  and 
recorded  as  required  by  law."  The  Coui't  sustained  the  de- 
murrer and  rendered  judgment  for  the  defendants. 

This  decision  was  wrong.  There  was  no  need  of  averring 
that  the  bond  had  been  approved  or  recorded.  Neither  was 
essential  to  its  validity, 
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Fe7-  Curiam. — The  judgment  is  reversed  with  costs.     Cause 
remanded,  &c. 

/.  M  Hanna  for  the  State. 


[*71]     *The   State,  on   the  Relation,  &c.,  v.  Grant  and 

Others. 

Congressional  Township — Kelator — School  Funds. — A  Congressional 
township  can  not  be  tlie  relator  in  a  suit,  brought  on  tlie  bond  of  an  ex- 
school  commissioner,  for  the  commissioner's  not  paying  over  to  liis  succes- 
sor, or  the  township  trustees,  the  scliool  funds  of  the  township  remaining  in 
his  hands  at  the  expiration  of  his  term  of  service ;  no  demand  having  been 
made  on  him  for  the  money  while  lie  was  in  office. 

Same. — The  successor  of  the  cx-comraissioner  should,  in  such  case,  be  the 
relator. 

ERROR  to  the  Decatur  Circuit  Court. 

Dewey,  J.  —  The  State,  on  the  relation,  &c.,  brought  an 
action  of  debt  against  Grant,  an  ex-school  commissioner  of 
Decatur  county,  and  his  sureties,  on  his  official  bond,  condi- 
tioned for  the  faithful  discharge  of  his  duties,  and  for  the 
delivery  over  to  his  successor  of  all  moneys,  papers  and  books 
belonging  to  the  office,  which  might  be  in  his  hands  at  the 
expiration  of  his  term  of  service.  The  declaration  shows  that 
while  Grant  was  in  office,  he  received  $600  for  interest  on 
moneys  belonging  to  Congressional  township  No.  10  in  Decatur 
county;  that  he  resigned  and  was  succeeded  by  one  White, 
who  was  in  office  at  the  commencement  of  the  suit ;  that  after 
the  resignation  of  Grant  and  the  appointment  of  White,  the 
relators  made  their  draft  on  the  school  commissioner  for  tlie 
interest  money  in  Grant's  hands,  which  draft  was  duly  re- 
corded; that  it  was  presented  to  White,  who  did  not,  and 
could  not,  pay  it,  because  Grant  had  not  paid  over  the  money 
to  him.  The  breach  assigned  is,  that  Grant,  though  often 
requested  by  his  successor  and  by  the  relators  to  pay  the 
money  to  one  or  the  other  of  them,  failed  to  do  it,  and  still 
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retained  it  in  his  hands.  A  general  demurrer  to  the  declara- 
tion Avas  sustained,  and  linal  judgment  rendered  for  the 
ilet'endants. 

The  question  raised  by  the  demurrer  is,  whether  a  Con- 
gressional township  can  be  the  relators,  in  an  action  against 
an  ex-school  commissioner  and  his  sureties  on  his  official  bond, 
for  his  failing  to  pay  over  to  his  successor  or  to  the  township 
trustees,  the  school  funds  belonging  to  such  Congressional 
township,  remaining  in  his  hands  at  the  expiration  of  his  term 
of  service,  no  demand  having  been  made  of  him  while  in 
office? 

"We  thiidv  that,  under  the  proper  construction  of 
[*72]        the   statute   '^■bearing  upon   this  subject,   the  answer 
must  be  in  the  negative. 

The  act  of  1838  respecting  Congressional  townships  and 
schools  therein,  which  governs  this  cause,  provides  that 
school  commissioners  sliall  keep  a  separate  account  of  tlie 
funds  belonging  to  each  Congressional  township  within  their 
respective  jurisdictions,  and  of  their  transactions  in  relation 
to  the  same;  that  they  siiall  make  a  calculation  of  the  interest 
in  their  hands,  which  shall  have  accrued  on  the  school  moneys, 
as  well  as  on  all  other  moneys  liable  to  be  drawn  for  school 
]>urj)Oses,  on  the  first  Mondays  oi'  JJarr/i  and  September  annu- 
ally, and  shall  pay  over  the  same  on  the  draft  of  the  township 
trustees,  which  draft  the  trustees  shall  make,  semi-annually, 
on  the  first  Mondays  of  March  and  September,  or  within  twelve 
days  thereafter,  and  cause  it  to  be  recorded  by  their  clerk  in 
his  book;  and  the  commissioner,  on  paying  such  draft,  shall 
lile  it  as  a  voucher.  R.  S.,  1838,  pp.  511,  526.  The  statute 
also  provides  that  suit  may  be  brought  on  a  commissioner's 
bond,  in  the  name  of  the  State,  for  the  use  of  any  Congres- 
sional township,  school  district,  person  or  persons,  injured  by 
any  breach  of  tlie  same.     R.  S.,  1838,  p.  530. 

The  Congressional  township  may,  undoubtedly,  under  this 
last  provision,  be  the  relators  in  their  corporate  name  in  an 
action  on  the  commissioner's  bond,  if  they  have  sustained  an 
injury  by  the  breach  of  it.     But  they  can  have  no  claim  upon 
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him  for  interest  money,  unless  he  has  failed  to  pay  the 
written  order  of  their  trustees  for  it.  No  such  failure  is 
alleiied  against  Grani.  No  draft  was  drawn  on  the  school 
commissioner  Avhile  he  was  in  office.  And  he  can  not  have 
committed  a  breach  of  his  bond,  since  he  left  the  office,  by 
not  paying  money  to  the  Congressional  townships.  It  would 
have  been  against  this  bond  to  have  done  so,  for  the  condition 
is  that  he  should  pay  all  moneys  in  his  hands,  at  the  expiration 
of  his  term  of  service,  to  Ids  successor.  Besides,  it  would 
have  been  impossible  fur  him  to  pay  money  to  the  trustees 
after  he  ceased  to  be  commissioner,  and  comply  with  the  law, 
for  he  could  neither  keep  an  official  account  of  the  payment, 
nor  file  away  the  order  on  which  it  was  paid;  he  would  have 
no  access  to  the  books  or  files  of  the  office.  Indeed,  the 
[-•-73]  payment  itsell"  would  have  been  an  official  act,  *\vhich 
he  had  no  more  right  to  perlbrm,  than  he  had  to 
receive  moneys  belonging  to  the  school  fund.  We  do  not  mean 
to  say,  that,  had  he  been  liable  to  a  township  while  he  remained 
in  office,  he  might  not  afterwards  have  made  a  voluntary  pay- 
ment to  the  trustees,  or  been  liable  to  a  suit  on  his  bond  for 
the  use  of  the  township.  This  is  a  doubtful  question,  which 
we  are  not  now  called  upon  to  settle.  But  not  having  so  been 
liable  during  his  continuance  in  office,  he  had  no  right  to  pay 
the  money  afterwards  to  the  trustees.  There  has,  therefore, 
been  no  breach  of  his  bond  in  failing  to  pay  money  to  the 
trustees. 

A  breach  was,  however-,  (tiuanitted  by  the  failure  of  the 
ex-commissioner  to  pay  over  10  his  successor  whatever  school 
funds,  from  whatever  source  derived,  remained  in  his  hands 
when  he  went  out  of  office;  and  this  breach  may  have  been,  in 
its  remote  consequences,  injurious  to  the  township,  by  causing 
delay  in  the  reception  of  their  money;  and  it  may  have  been, 
also,  equally  injurious  to  every  school  district  in  the  county. 
But  the  immediate  injury  was  to  his  successor,  as  the  represen- 
tative of  the  entire  school  fund  of  his  jurisdiction.  And  the 
successor  it  is,  who  should  be  the  relator  in  an  action  for  a 
breach  of  the  bond  in  not  paying  over  money  to  himself.     He 
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can  collect  the  funds,  and  disburse  them  to  the  subdivisions  of 
tiie  county,  and  keep  an  official  account  of  his  transactions 
with  the  various;  townships  as  required  by  the  statute.  But 
to  suffer  each  township  and  each  school  district,  which  may 
liave  been  consequently  injured  by  that  single  breach  of  the 
bond,  to  institute  a  suit  as  relators,  would  not  only  cause  an 
interruption  in  the  official  account  of  the  school  funds,  but  it 
woukl  also  encourage  a  great  multiplicity  of  actions,  when  one 
nuiy  effi-ct  a  complete  remedy.  This  is  a  result  which  Courts 
always  prevent  if  possible. 

The  demurrer  to  the  declaration  was  correctly  sustained. (1) 
Per  Curiam. — The  judgment  is  affirmed  at  the  costs  of  tlic 
relators. 

G.  H.  Dunn,  for  the  plaintiff. 

a)Ftd«  Actsof  1843,  p.  84. 


[*74]  *Kreger  v.  Osborn  and  Others. 

Trespass — Justification,  Legal  Process. — To  a  declaration  in  trespass 
cliarging  that  the  defendant  assaulted,  seized,  violently  pulled  and  dragged 
about,  struck,  and  imprisoned  the  plaintiff',  a  plea  justifying  the  arrest  and 
imprisonment  by  virtue  of  legal  process,  is  bad. 

Same. — The  plea  in  such  case  should  show  that  the  acts  of  violence  were  ren- 
dered necessary  by  the  resistance  of  the  plaintiff". 

Capias  without  Affidavit. — A  capias  ad  respondendum  issued  by  a  justice 
of  the  peace,  without  an  affidavit,  against  a  person  not  a  resident  and 
householder  of  his  county,  operates  as  a  summons,  and  does  not  justify  an 
arrest  and  imprisonment.(a) 

3'r.ocuRiNG  AND  IssuiNG  ILLEGAL  Warkant. — A  ]>!irty  who  causes  a  mag- 
istrate to  issue,  and  the  magistrate  who  issues,  legal  process,  are  not 
responsible  for  the  unlawful  manner  of  serving  it,  unless  they  participate  in 
Lie  unlawful  act. 

ERROR  to  the  Clay  Circuit  Court. 

Dew^ey,    J. — Trespass   by  Kreger   against    Osborn,    Tteed, 


...I  See  Biieris  V.  lite  Slate,  20  Ind.,  47. 
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Bailey,  and  3Ioss.  The  declaration  contains  two  counts.  The 
first  count  alleo;es  that  the  defendants  assaulted,  seized,  vio- 
lently pulled  and  dragged  about,  struck  with  many  blows,  and 
imprisoned  the  plaintiff.  The  second  count  charges  an  assault 
and  battery,  and  imprisonment  of  the  plaintiff  by  the  defend- 
ants. 3I0SS  pleaded  separately  the  general  issue  and  a  justifi- 
cation. The  latter,  after  specifying  the  trespasses  mentioned 
in  the  first  and  second  counts,  and  alleging  them  to  be  one  and 
the  same  trespass,  sets  forth  that  Kreger  was  indebted  to  Reed 
and  Bailey  on  a  promissory  note  made  by  him;  that  they 
applied  to  Onhorn,  a  justice  of  the  peace,  to  issue  process 
against  Krcgcr  on  the  note;  that  Osborn  issued  a  capias  ad 
respondendum  directed  to  Moss,  a  constable,  commanding  him, 
ctc^»  that  he,  Moss,  gently  laid  his  hands  on  Kreger  and 
arrested  him  by  virtue  of  the  writ,  and  carried  him  before  the 
justice  as  he  was  commanded,  and  thereby  necessarily  impris- 
<»ned  him.  Osborn,  Reed,  and  Bailey  joined  in  the  general 
issue,  and  also  in  a  special  ])lea  like  that  of  Mosx,  \\\i\\  the 
additional  allegation,  that  Kreger  was  not  a  resident  and 
householder  of  the  county  where  the  pi"(»ci'<.<  is-^ucd.  The 
plaintiff  demurred  generally  to  both  special  pleas,  and  the 
demurrers  were  overruled.  Final  judgment  for  the  defendants. 
We  can  not  sustain  this  judgment.  Admitting  for  the  pres- 
ent, that  the  writ  authorized  the  arrest  and  imprisonment  of 

Kreger,  the  special  plea  of  Moss  is  clearly  bad.  The 
[-^^75]       writ  *was  no  justification  of  the  violence  alleged  to 

have  been  committed  upon  Kreger  in  dragging  hini 
about  and  striking  liim.  To  justify  these  acts  resistance  to  the 
officer  was  necessary,  and  should  have  been  alleged  in  the  plea. 
If  no  such  violence  took  place,  not  guilty  should  hav»  bf^en 
pleaded  to  that  })art  of  the  declaration  alleging  it,  and  a  justi- 
fication to  the  rest.  1  Saund.,  296,  n.  1 ;  Phillips  v.  Hoivgate, 
5  B,  and  Aid.,  220.  But  in  our  opinion  the  writ  conferred  no 
power  upon  the  constable  to  arrest  Kreger.  The  act  abolishing 
imprisonment  for  debt  j^rovides  that  special  bail  shall  in  no 
case  be  required,  unless  the  affidavit,  prescribed  by  the  statute, 
shall  be  first  made.     Laws  of  1842,  p.  68.     No  affidavit  ap~ 
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pears  to  have  been  made  before  the  arrest  of  Kreger.  It  is 
true,  the  statute  does  not  expressly  prohibit  the  arrest  of  a 
debtor  on  an  ordinary  capias  ad  respondendum.  But  as  no 
special  bail  can  be  required  in  such  case,  an  arrest  would  be 
futile.  The  statute  is  a  virtual  prohibition  of  an  arrest  when 
the  required  affidavit  is  wanting.  We  are  aware  of  the  diffi- 
culty arising  from  a  comparison  of  this  statute,  thus  construed, 
with  the  twenty-fifth  section  of  the  justices'  act.  That  section 
makes  a  capias  ad  respondendum  the  proper  and  only  process 
in  all  cases  where  the  defendant  is  not  a  resident  and  house- 
holder of  the  county  where  the  process  issues.  It  authorizes 
the  arrest  of  the  debtor,  and  liis  immediate  conveyance  before 
the  justice;  and  it  requires  the  justice  to  hold  him  to  special 
bail,  or  to  imprison  him  if  bail  is  refused.  The  law  of  1842 
expressly  repeals  all  laws  and  parts  of  laws  which  conflict  with 
its  provisions.  That  the  authority,  given  by  the  justices'  act 
to  the  constable  to  arrest  a  debtor,  and  take  him  before  the 
justice,  and  to  the  justice  to  hold  him  to  bail  or  imprison  him, 
is  repealed,  admits  not  of  a  doubt.  But  if  the  M-hole  of  the 
twenty-fifth  section  be  considered  as  repealed,  it  follows  that  a 
justice  of  the  peace  has  no  authority  to  issue  any  process 
against  persons  not  residents  and  householders  of  his  county. 
This,  certainly,  was  not  designed  to  be  the  effect  of  the  law 
abolishing  imprisonment  for  debt;  and  there  is  nothing  in  that 
law  absolutely  inconsistent  with  the  right  of  a  justice  to  issue 
the  ordinary  capias  ad  respondendum.    We  think  the  difficulty 

may  be  obviated  by  viewing  this  kind  of  process  as 
[*76]       lawful,  but  as  operating  only  *as  a  summons.     There 

is  nothing  new  in  the  idea  of  viewing  a  capias  ad 
respondendum  in  the  character  of  a  mere  summons.  In  ordi- 
nary personal  actions,  the  Circuit  Courts  issue  no  other  kind 
of  process;  and  the  writ,  when  bail  is  not  required,  has  always 
operated  in  that  character.  As  the  justice's  capias  ad  respon- 
dendum against  a  person  not  a  resident  and  householder  is  a 
jorthwiili,  it  miisi,  hereafter,  until  the  Legislature  shall  see  fit 
to  give  a  a:  ire  appropriate  process,  be  considered  as  a  summons 
to  appear  irvmediately  before  the  iii'^T.ivc,  who  can  fix  the  day 
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of  trial  in  the  manner  heretofore  practiced  Avheu  the  arrest  and 
imprisonment  were  lawful;  and  the  defendant  must  take  the 
consequences  if  he  does  not  appear  on  the  appointed  day.  It 
is  needless  to  remark  that  the  constable,  having  nothing  but  a 
summons  against  Kreger,  had  no  authority  to  arrest  and  im- 
prison him.  And  there  is  really  no  hardship  upon  the  consta- 
ble in  this  view  of  the  subject,  for  he  was  bound  to  know  that 
no  form  of  civil  process  from  a  justice  of  the  peace,  which  did 
not  show  that  the  affidavit  of  fraud  required  by  the  statute  of 
1842  had  been  made,  could  authorize  him  to  arrest  and  im- 
prison a  person. 

It  follows  from  what  has  been  said,  that  the  special  plea  of 
the  other  defendants  is  no  justification  of  any  of  the  injuries 
complained  of  in  the  declaration.  But  it  should  be  remarked, 
that,  if  they  did  nothing  more  than  cause  to  be  issued  and  to 
issue  the  capias  ad  respondendum  against  Kreger,  he  not  being 
a  resident  and  householder  of  the  county  where  it  issued,  they 
are  not  trespassers.  It  has  been  shown  that  the  writ  was  legal 
process,  though  it  did  not  authorize  an  arrest  and  imprison- 
ment. And  neither  a  party  who  procures,  nor  the  magistrate 
who  issues  legal  })rocess,  is  accountable  for  the  manner  in 
which  it  is  executed,  however  unlawful  that  may  be.  To  ren- 
der them  joint  trespassers  with  the  officer  who  executes  the 
writ,  they  must  participate,  either  by  assisting,  commanding, 
or  advising,  in  his  improper  conduct. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

J,  M.  Hanna,  for  the  plaintiff. 

J.  Cowgill  and  E.  W.  McGaughcy,  for  the  defendants. 
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AT  INDIANAPOI JS,  MAY  TERM,  1844,  IN  THE  TWENTY-EIGHTH 
YEAR  OF   THE  STATE. 


MuLLiKiN  and  Others  v.  The  State. 

Pleading. — A  plea  which  professes  to  answer  the  whole  cause  of  action,  but 
answers  only  a  part,  is  bad. 

Surplus  Revenue. — An  agent  of  tlie  surplus  revenue  is  bound  to  pay  the  inter- 
est received  by  him  as  such  agent  to  the  school  commissioner,  without 
demand. 

Same  —  Agent. — The  act  of  tlie  15th  of  February,  1841,  by  which  the  agents 
of  the  surplus  revenue  were  continued  in  office,  was  a  new  appointment ;  and 
for  the  subsequent  defalcations  of  any  such  agent,  his  sureties  in  a  bond, 
given  previously  to  such  appointment  are  not  liable. 

ERllOR  tc  the  Fayette  Circuit  Court. 

Sullivan,  J.  —  Debt  by  the  State  against  the  plaintiffs  in 
error  on  the  official  bond  of  the  agent  of  the  surplus  revenue 
for  Fayette  county. 

The  declaration  states  that  at  the  May  term,  1840,  of  the 
board  of  commissioners  of  Fayette  county,  Mullikin  was  ap- 
pointed the  agent  of  said  fund ;  that  he  took  the  oath  of  office 
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and  entered  into  bond  according  to  law;  and  that  he  received 
from  his  predecessor  in  office  a  large  sum  of  money,  to  wit,  the 

sum  of  $10,500,  &c.     The  breaches  are,  1,  That  on  the 

day  of ,  1841,  one  William  Wafton  was,  by  the 

[^'~78]  board  of  commissioners  of  JPViT/e^^e  *county,  appointed 
to  succeed  MuUihin  in  said  agency;  that  he  demanded 
of  him  the  moneys,  &c.,  in  his  hands  appertaining  to  said 
agency,  but  that  MuUikin  wholly  failed  and  neglected  to  pay 
the  same  to  said  Walton,  and  still  fails,  &c.  2,  That  MuUikin 
failed  and  refused  to  pay  over  a  large  amount  of  interest  money, 
to  wit,  the  sum  of  $1,500,  received  by  him  as  such  agent,  to 
the  school  commissioner  of  the  county  o^  Fayette  so  soon  as  the 
same  was  received  by  him,  or  at  any  time  thereafter,  although 
there  was  at  all  times  a  school  commissioner  in  said  county 
authorized  to  receive  it,  &c. 

The  defendants  pleaded  six  pleas.  The  second  and  sixth 
pleas  were  demurred  to.  The  second  plea  professed  to  be  an 
answer  to  the  whole  declaration,  but  was  an  answer  only  to  the 
first  breach.  The  demurrer  to  it  was  therefore  correctly  sus- 
tained. The  sixth  plea  was  to  the  second  breach  only,  and 
averred  that  the  school  commissioner  had  not  demanded  of 
Mvbllikin  the  interest  money  in  his  hands,  &c.  The  Court  did 
right  also  in  sustaining  the  demurrer  to  that  plea.  By  the 
statute,  it  is  made  the  duty  of  the  agent  to  pay  over  to  the 
school  commissioner  the  interest  money  that  may  come  to  hi.s 
luinds  so  soon  as  it  shall  be  received  by  him.  The  agent  is  but 
the  collector  of  the  interest  arising  on  the  loans;  the  school 
commissioner  is  the  officer  to  whom  its  safe  keeping  is  intrusted. 
If  the  agent  fails  to  pay  over  according  to  the  statute,  he  is 
guilty  of  a  breach  of  his  bond,  and  a  demand  is  not  necessary 
before  suit  brought. 

On  the  first,  third,  fourth,  and  fifth  pleas  issues  were  formed, 
and  a  verdict  was  given  for  the  plaintiff.  Final  judgment  was 
thereupon  rendered  against  the  defendants. 

At  the  trial,  the  defendants  asked  the  Court  to  give  to  the 
jury  the  following  instructions,  viz. :  If  the  jury  can  not  form 
any  conclusion  from  the  evidence,  whether  the  money  which 

(86) 


MAY  TERM,  1844.  78-79 

Mullikin  and  Others  v.  The  State. 

was  received  by  MulUhin  as  such  agent,  and  which  he  failed 
to  pay  over,  was  received  by  him  before  the  expiration  of  his 
term  of  office  or  afterwards,  they  should  not  find  against  his 
sureties  the  amount  so  received.  2,  If  Mullihin  was  appointed 
agent,  &c.,  by  the  board  of  county  commissioners  in  May 
1840,  to  fill  out  the  term  for  which  Samuel  Reese  was 
[^^79]  ^'appointed  by  the  Legislature  at  its  preceding  ses- 
sion for  one  year,  and  until  his  successor  should  be 
a))]iointed  and  qualified,  and  the  bond  sued  on  was  executed  by 
Jfxdlikln  and  the  other  defendants  as  his  sureties,  and  at  the 
session  of  the  Legislature  next  following,  Mullihin  was  contin- 
ued in  office  as  such  agent  by  an  act  of  the  Legislature,  and 
acted  under  such  re-appointment,  his  sureties  are  not  liable  for 
auy  moneys  that  came  into  his  hands  under  and  after  such 
rc-appointment;  and  if  the  jury  can  not  determine  from  the 
evidence  Avhether  the  money  which  Mullikin  received  and  failed 
to  pay  over,  came  into  his  hands  before  or  after  such  re-ap- 
pointment, they  should  not  find  a  verdict  against  the  sureties 
ibr  the  money  so  received. 

To  understand  the  relevancy  of  the  instructions,  it  is  neces- 
sary to  advert  to  the  facts  of  the  case.  On  the  24th  of 
February,  1840,  Samuel  Reese  was  appointed  by  the  General 
Assembly  the  agent  for  loaning  and  managing  the  surplus  rev- 
enue, for  the  county  of  Fayette,  for  tiie  term  of  one  year  from 
the  first  day  of  March,  1840,  and  until  his  successor  should  be 
appointed  and  qualified.  Reese  refused  to  accept,  whereupon 
the  board  of  county  commissioners  at  the  3Iay  term,  1840, 
appointed  J/it^/i/jm  to  fiU'the  vacancy.  Mullikin  accepted  the 
appointment,  and  was  qualified  by  taking  the  oath  of  office, 
and,  with  his  sureties,  executing  the  bond  on  which  this  suit  is 
brought.  By  the  act  of  February  the  15th,  1841,  (Acts  of 
1841,  p.  192),  the  agents  then  in  office  in  the  several  counties 
in  the  State  were  continued  in  office  so  long  as  their  services 
might  be  needed,  and  power  to  fill  any  vacancy  that  then 
existed  or  which  might  thereafter  occur  was  conferred  uj)on 
the  board  of  county  commissioners;  and  it  was  provided  that 
all  agents  so  appointed  should  be  qualified  to  discharge  their 
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duties  according  to  the  laws  then  in  force,  &c.  Previously  td 
the  act  of  February  the  15th,  1841,  the  appointment  of  agent* 
to  loan  and  manage  the  surplus  revenue  fund  in  the  several 
counties,  was  annually  made  by  the  General  Assembly. 

It  appeared  in  evidence,  on  the  trial  of  the  cause,  that  Mul- 
JiJdn  continued  to  act  as  agent  after  the  1st  of  March,  1841, 
and  until  the  month  of  Jcmim?'?/ following,  when  he  was  super- 
seded by  William  Watton,  by  virtue  of  an  appointment 
[*80]  *from  the  board  of  county  commissioners;  that  no 
new  bond  was  given ;  that  Mullikin  and  Watton,  soon 
after  the  appointment  of  the  latter,  accounted  together  of  the 
amount  of  money,  &c.,  in  the  hands  of  the  former,  from  which 
it  appeared  that  there  was  a  large  sum  of  money  in  his  hands; 
that  he  failed  and  refused  to  pay  the  same  over,  &c.  There  was 
no  testimony  to  show,  whether  the  money  came  to  the  hands 
of  Mullikin  previously,  or  subsequently,  to  the  1st  of  March, 
1841. 

We  think  it  very  clear  that  the  instructions  asked  should 
have  been  given.  At  the  time  Mullikin  was  appointed,  his 
term  of  office  would  expire  on  the  1st  day  of  March,  1841 ; 
and  the  bond  sued  on  was  given  to  secure  the  faithful  perform- 
ance of  his  duties  wntil  that  period,  and  until  his  successor 
should  be  appointed  and  qualified.  The  statutory  appointment 
under  which  he  acted  after  the  1st  of  March,  1841,  was  a  new 
commission,  and  although  no  additional  duties  were  imposed, 
the  appointments,  in  their  tenure,  were  essentially  different. 
The  first  was  an  annual  appointment,  the  second  was  one  of 
imlimited  duration.  A  surety  can  not  be  bound  beyond  the 
scope  of  his  engagement,  and  his  -undertaking  is  to  be  strictly 
construed. 

Mullikin  having  continued  to  act  as  agent  after  the  1st  of 
March,  1841,  must  be  viewed  as  acting  under  the  law  which 
continued  him  in  office.  For  any  defalcations,  therefore,  that 
liappened  after  that  period,  his  sureties  in  the  bond  now  sued 
on  are  not  liable.  United  States  v.  Kirkpatrick,  9  Wheat.,  720 
Leadley  etal.y.  Evans,  2  Bing.,  32;  Peppin  v.  Cooper,  2  B.  <Si 
Aid.,  431 ;  Bafny  v.  The  Governor,  4  Blackf ,  2. 
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Objections  were  made  by  the  defendants  to  the  testimony  of 
Watton  and  other  witnesses,  which  were  overruled  by  the 
Court,  but  which  on  account  of  its  irrelevancy,  should  have 
been  sustained.  The  testimony  was  offered  to  prove  a  deficit 
in  the  accounts  of  Mullikin  at  the  time  he  accounted  with  Wat- 
ion,  that  is,  in  January  or  February,  1842,  but  not  to  prove 
a  defalcation  during  the  time  covered  by  the  bond.  The  testi- 
mony should  have  been   confined  to  defalcations  during  the 

time  for  which  the  sureties  became  liable. 
[*81]  *Pey    Curiam. — The  judgment  is  reversed.     Cause 

remanded.  &c. 
C  B.  Smith  and  /.  S.  Newman,  for  the  plaintiffs. 
S.  W.  Parker,  and  C.  H.  Test,  for  the  defendant. 


Armstrong  and  Another  v.  The  State,  on  the  Relation  of 
Morrow,  &c. 

SuBETY  OF  Guardian,  Liability. — When  the  surety  of  a  guardian  becomes 
dissatisfied,  and  applies  to  be  discharged  from  further  responsibility,  and  a 
further  bond  with  additional  surety  is  thereupon  given  for  the  performance 
of  the  condition  of  the  former  bond,  the  surety  in  the  new  bond  is  liable 
for  the  previous  as  well  as  subsequent  defalcaiioiis  of  tlie  guardian. 

Practice. — In  debt  on  a  bond  with  a  conditon,  the  judgment  for  the  plaintilf 
was  for  the  penalty,  and  also  for  the  damages  assessed  and  costs.  Held, 
that  that  part  of  the  judgment  which  was  for  the  damages  assessed,  was 
erroneous. 

APPEAL  from  the  Marlon  Circuit  Court. 

Dewey,  J. — The  State,  on  the  relation  oi  Rebecca  3Iorrow, 
an  infant,  by  Sulgrove  her  guardian  and  next  friend,  brought 
an  action  of  debt  against  Armstrong  and  Bell.  The  declaration 
alleges,  that,  on  the  lOtli  day  of  November,  1835,  Armstrong 
was  appointed  guardian  of  the  relator,  and  gave  bond,  with 
one  McCaxo  as  his  surety,  in  the  penalty  of  $1,000,  conditioned 
for  the  faithful  discharge  of  his  duties  and  trusts  as  guardian ; 
that  on  the  21st  day  of  March,  1840,  McCaw  applied  to  the 
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proper  authority  to  be  discharged  from  subsequent  liability  on 
his  bond;  and  that  Armstrong  having  been  required  to  execute 
a  further  bond,  with  additional  security,  for  the  pertbrmance 
of  the  condition  of  the  first  bond,  the  defendants  did  thereupon 
execute  the  obligation  on  which  this  suit  is  founded  to  the  State 
of  Indiana,  in  the  penalty  of  $1,000,  the  condition  of  which, 
after  reciting  the  above  facts,  is,  "  that  ^rms^ron^  should  faith- 
fully perform  the  trusts  of  his  guardianship,  being  the  condition 
of  the  said  former  bond."  The  declaration  also  alleges  that 
the  new  bond  was  approved  by  the  proper  authority  "as 
the  further  bond  of  Armstrong ; ''  that  IleCaw  was  discharged 
from  subsequent  liability ;  that  Armstrong  failed  to  discharge 
the  duties  of  guardian,  and  was,  on  the  8th  day  of 
[*82]  October,  1841,  removed  *from  his  trust,  and  his 
authority  revoked;  and  that /Su/^rot-e  was  appointed 
the  guardian  of  the  relator. 

The  first  breach  assigned  is,  that  after  the  appointment  of 
Armstrong  as  guardian,  and  after  the  execution  of  the  bond  by 
him  and  McCaw,  and  before  the  revocation  of  his  guardian- 
ship, there  came  to  and  was  in  his  hands  and  possession  as 
guardian  $1,000  belonging  to  his  ward;  and  that  Sulgrove, 
after  his  appointment  as  guardian,  and  before  the  commence- 
ment of  the  suit,  demanded  of  Armstrong  to  account  for  and 
pay  over  to  him  whatever  money  he  had  received  belonging  to 
Rebecca  Morrow;  tlvdt  A rmdrong  refused;  and  that  he  had 
never  accounted  to  the  Probate  Court. 

The  second  breach  need  not  be  set  out,  because,  as  to  that, 
there  were  issues  of  fact  from  which  no  question  arises. 

Armstrong  made  default.  JBell  demurred  specially  to  the 
first  breach,  assigning  fur  cause  of  demurrer,  that  it  did  not 
appear  whether  Armstrong  had  received  the  money  of  his  ward 
before  or  after  the  execution  of  the  bond  on  which  the  action 
is  founded.  The  Court  overruled  the  demurrer.  The  trial  of 
the  issues  upon  the  second  breach,  and  the  assessment  of  dam- 
ages, were  submitted  to  the  Court.  The  Court  found  for  the 
defendant  on  one  of  the  issues,  and  assessed  the  plaintiff's 
damages    upon    the  first   breach    at    $498.53.       Judgment    in 
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favour  of  the  plaintiff  for  the  penalty  of  the  bond,  and  also 
for  the  damages  assessed  and  costs,  with  an  award  of  execution 
for  the  latter. 

The  only  question  of  any  importance  in  this  cause  arises 
from  the  demurrer  to  the  first  breach  of  the  bond  assigned  in 
the  declaration.  It  is  contended  in  behalf  of  Bel/,  that  he  ia 
liable  as  the  surety  of  Armstrong  only  for  such  money  as  the 
latter  held  as  guardian  at  the  date  of  the  second  bond — that 
executed  by  Bell — or  such  as  he  received  subsequently  thereto ; 
and  it  is  insisted  that  the  breach  is  bad  for  want  of  certainty 
in  these  particulars. 

But  the  view  we  take  of  the  subject  renders  this  matter  of 
no  consequence.  Our  opinion  is,  that  the  condition  of  the 
new  bond  embraces  all  the  defalcations  of  Armstrong,  as  well 
those  which  took  place  before  its  execution,  as  those  which 
liappened  afterwards. 

The  statute  for  the  relief  of  the  sureties  of  certain 
[*83]  officers,  ^provides  that  the  surety  of  various  persons, 
including  guardians,  wishing  to  discharge  himself 
from  further  liability  on  his  bond,  may  apply  in  the  manner 
pointed  out  for  such  discharge;  upon  which,  the  principal  shall 
be  required  to  execute  "  a  further  bond  for  the  performance  of 
the  condition  of  the  former  bond,  with  such  additional  security 
as  may  be  approved,"  &c. ;  and  on  the  execution  of  the  new 
bond,  the  applicant  for  relief  shall  be  exonerated  from  subse- 
quent liability  on  the  bond  executed  by  him.  R.  S.,  1838,  pp. 
423,  424. 

It  is  evident,  we  think,  that  the  Legislature  in  requiring  a 
further  bond,  with  additional  security  for  the  performance  of 
the  condition  of  the  first  bond,  did  not  mean  that  the  new  bond 
should  be  limited  to  such  delinquencies  of  the  principal  as 
should  take  place  after  its  date,  but  that  it  should  include 
every  liability  incurred  under  both  bonds.  With  this  view 
the  obligation  on  which  the  action  is  founded  was  given;  and 
though  the  condition  might  have  been  framed  in  apter  words, 
it  is  sufficient  to  acomplish  its  object.  The  expression,  "being 
the  condition  of  the  former  bond/'  shows  that  the  intention  of 
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the  parties  was  to  comply  with  the  law,  and  assume  the 
required  responsibility.  We  think  the  Circuit  Court  was  cor- 
rect in  overruling  the  demurrer. 

But  an  error  was  inadvertently  committed.  The  judgment 
should  not  have  included  the  damages  found  by  the  Court; 
that  portion  of  the  judgment  is  erroneous. 

Per  Curiam.  —  The  judgment  as  to  the  damages  assessed  is 
reversed,  and  is  affirmed  as  to  the  residue. 

W.  W.  Wick  and  L.  Barbour,  for  the  appellants. 

C.  Fletcher  and  0.  Butler,  for  the  appellee. 


Byeket  v.  Monohon. 

ST.ANDER. — When  the  plaintiff,  in  an  action  of  slander,  proves  the  speaking 
of  the  actionable  words  laid  in  the  declaration,  the  law  implies  that  the 
words  are  false,  and  that  they  were  spoken  maliciously,  unless  there  is  evi- 
dence sufficient  to  satisfy  the  jury  to  the  contrary. 

Same  —  Perjury  —  JxjSTincATiON.— If  in  slander  for  charging  the 

''*84]  plaintiff  with  perjury,  the  defendant  justify  on  *the  ground  that  the 

words  are  true,  the  plaintiff  may  prove,  on  the  trial,  his  general 

good  character  for  truth. 

Same — Proof. — To  prove,  in  support  of  such  justification,  the  falsity  of  the 

plaintiff's  statement,  two  witnesses,  or  one  Avitness  and  strong  corroborating 

circumstances,  are  necessary  ;  but  to  prove  the  other  allegations  in  the  plea, 

one  witness  is  sufficient. (a) 

Same — Aggravation  of  Damages. — On  the  trial  in  such  case,  the  jury  were 

instructed  that  if  the  defendant  had  failed  to  prove  the  plea  to  be  true,  the 

filing  of  the  plea  was  a  great  aggravation  of  the  slander,  and  the  jury  should 

take  that  circumstance  into  consideration  in  assessing  the  damages.     Held, 

(without  determining  what  would  be  the  effect  of  the  plea  were  there  no 

evidence  introduced  in  its  support),  that  the  instruction  must  in  this  case  be 

erroneous,  as  it  did  not  necessarily  follow,  as  the  instruction  supposed,  that 

the  justification,  if  not  fully  proved,  should  aggravate  the  damages. 

Mitigation  of  Damages. — Where  the  plea  of  justification  in  such  case  is  not 

entirely  proved,  but  the  evidence  given  under  it  shows  that  the  defendant 

had  reason  to  believe,  from  the  plaintiff's  conduct,  that  the  charge  was  true, 

such  evidence  may  be  considered  by  the  jury  in  mitigation  of  damages.(6) 


(n)Lanler  v.  ^itcEwen.  8  Blackf.,  495. 

(b)Seo  ShouUy  v.  Miller,  1  Ind.,  544  ;  Id.,  170 ;  Id.,  92. 
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APPEAL  I'roni  tlu-  Henri/  L'iivuit  Ctuirt. 

JiLACKFOrvD,  J.  —  BIoHohoa  brought  an  at'tion  of  sliuidcr 
agaiiibt  Byrket  lor  charging  him  \\'\\\\  perjui-y.  Pica,  that  the 
charge  was  true.  Replication,  dc  injur'nt.  Verdict  and  judg- 
nient  lor  the  plaintiff. 

On  the  trial,  the  Court,  on  tlic  plaintiff's  motion,  instructed 
ihe  jury  as  follows: 

1,  If  the  statement  was  false,  and  was  deliberately  made  with 
a  full  knowledge  of  its  falsity,  you  may  infer  the  corrupt  inten- 
tion. Whether  tiie  statement  was  thus  made,  or  whether  it 
Avas  the  result  of  mistake,  ignorance,  or  inadvertence,  are  ques- 
tions for  your  determination,  looking  at  all  the  facts  of  the 
case.  2,  If  the  defense  be  doubtfully  sustained,  you  may  take 
into  consideration  the  plaintiff's  general  character  as  a  man  of 
truth  and  integrity.  But  if,  on  the  contrary,  you  should  be 
satisfied  from  the  evidence  that  he  committed  perjury  on  the 
^rial,  his  character  however  good  would  be  wholly  immaterial. 
•3,  Two  witnesses,  or  one  witness  and  strong  corroborating  cir- 
cumstances, are  necessary  to  sustain  the  truth  of  the  plea.  But 
tiie  necessity  of  more  than  one  witness  is  confined  to  the  proof 
of  the  falsity  of  the  plaintiff's  statement.  As  to  all  the  other 
material  allegations  in  the  plea,  except  the  falsity  of  the  state- 
ment, one  witness  is  sufficient.  4,  To  sustain  the  issue  on  the 
defendant's  part,  he  must  have  proved  the  plea  of  jus- 
p85]  tification  to  be  true  by  two  '''witnesses,  or  by  one  wit- 
ness and  strong  corroborating  circumstances;  and  if 
he  failed  to  do  so,  the  jury  must  find  for  the  plaintiff.  5,  The 
only  issue  in  this  cause  is,  whether  tlie  plaintiff  is  guilty  of 
])erjury  or  not?  and  if  the  defendant  has  failed  to  prove  that 
liis  plea  is  true,  and  that  the  plaintiff  was  guilty  of  perjury,  it 
is  a  great  aggravation  of  the  slander  to  have  the  truth  of  the 
charge  alleged  and  placed  on  the  record  by  the  plea;  and  tin; 
jury  should  take  it  into  consideration  in  assessing  the  damages 
against  the  defendant. 

To  all  these  charges  the  defendant  excepted. 

The  defendant  has  no  reason  to  object  to  the  first  instruction. 
^yhen  the  plaintiff,  in  an  action  of  slander,  proves  the  speak- 
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ing  of  the  actionable  words  laid^  the  law  implies  that  they  art 
false,  and  that  they  were  spoken  maliGwusly ,  unless  there  is 
evidence  sufficient  to  satisfy  the  jury  to  the  contrary.  Yeata 
d  ux.  V.  Beed  et  ux.,  4  Blackf,  463;  Roberts  v.  Camden,  9 
East,  93. 

The  second  instruction  is  unobjectionable.  The  defendant 
undertook  to  prove  that  the  plaintiff  had  committed  perjury; 
and  the  jury,  in  making  up  their  minds  on  the  subject,  had 
surely  a  right  to  take  into  consideration,  if  the  defense  was 
not  clearly  proved,  the  general  good  character  of  the  plaintiff 
for  truth.  Indeed,  it  M-ould  seem  that  such  evidence  ought 
never  to  be  withdrawn  from  the  jury,  though  it  will  often  be 
rendered  of  no  avail  by  the  nature  of  the  defendant's  evidence. 
If  the  plaintiff  were  indicted  for  the  offense,  it  would  be  proper 
for  the  jury,  in  making  up  their  verdict,  to  take  into  considera- 
tion his  general  good  character  for  truth  ;  Roscoe's  Grim.  Ev., 
72;  and  the  law  must  be  the  same  in  the  case  before  us. 

The  third  and  fourth  instructions  are  correct.  There  could 
be  no  objection  to  them,  had  the  trial  been  on  an  indictment 
against  the  plaintiff  for  perjury.  Roscoe's  Grim.  Ev.,  686; 
Reghia  v.  Yates,  1  Garr,  &  Marshman,  132;  and  the  law  on 
the  subject  must  be  the  same  in  this  case.  See  Woodbech  v. 
Keller,  6  Gowen,  118;  Offutt  v.  Early  wine,  4  Blackf,  460; 
Chalmers  v.  Shackcll,  6  Carr.  &  Payne,  475. 

The  fifth  instruction  is  erroneous.  The  plea  of  justification 
Avas  not,  so  far  as  appears  by  the  record,  any  ground  for  in- 
creasing the  damages.  What  would  be  the  effect  of 
[-•'86]  the  *plea,  if  no  evidence  tending  to  sustain  it  was 
given,  we  shall  not  now  determine.  It  is  sufficient 
for  the  decision  of  this  case  to  say,  that  it  does  not  necessarily 
follow,  as  this  instruction  supposes,  that  the  justification,  if 
not  fully  proved,  should  aggravate  the  damages.  The  plea 
may  not  liave  been  entirely  proved,  and  yet  if  the  evidence 
introduced  under  it  showed  that  the  defendant  had  reason  to 
believe,  from  the  plaintiff's  conduct,  that  the  charge  was  true, 
the  damages  could  not  be  increased  in  consequence  of  the  plea, 
as  the  cvidcuco  given   under  it  would  then  go  in  mitigation  of 
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damages.  Chalmers  v.  SJiackell,  supra.  See,  also,  Sanders  v. 
Johnson,  6  Black  f.,  50. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  <fec. 

S.  W.  Parker  and  C.  H.  Test,  for  the  appellant. 

C.  B.  Smitli  and  J.  S.  Neivman,  for  the  appellee. 


Smith  v.  Calloway. 


Statute  of  Limitations — Chancery  Pkactice. — The  statute  of  limita- 
tions may  be  pleaded  to  a  suit  in  equity,  if  the  subject-matter  of  the  suit  be 
cognizable  at  law  as  well  as  in  equity. 

Same. — But  in  those  cases  of  trusts  which  are  exchisively  within  the  jurisdic- 
tion of  a  Court  of  chancery,  the  statute  of  limitations  can  not  be  pleaded. 

Same — Trust — Administrator.  —An  administrator  is  a  trustee  for  a  person 
entitled  to  a  distributive  share  of  the  estate;  and  the  trust,  in  such  case,  is 
exclusively  within  the  jurisdiction  of  a  Court  of  chancery. 

Same. — To  a  suit  in  chancery,  therefore,  by  a  person  entitled  to  such  share, 
against  an  administrator,  the  statute  of  limitations  can  not  be  pleaded. 

Same. — If  the  husband  of  an  administratrix  act  in  the  administration  of  the 
estate,  as  he  may  do,  a  trust  is  raised  in  liim  which  is  exclusively  within  the 
jurisdiction  of  a  Court  of  equity.(a) 

Same.— Although  the  statute  of  limitations  can  not  be  pleaded  to  a  suit  in 
chancery  against  an  administrator  for  a  distributive  share  of  the  estate, 
length  of  time  may  be  relied  on  as  presumptive  evidence  of  payment. 

ERROR  to  the  Wayne  Circuit  Court. 

Sullivan,  J. — The  complainant  in  this  case  filed  a  bill  in 
chancery,  to  recover  from  the  defendant  his  distributive  share 
of  the  estate  of  his  deceased  father,  Josiah  Smith. 

The  bill  states  that  Josiah  Smith  departed  this  life  in  the 
year  1805,  in  the  county  of  Montgomery  and  State  of 
[*87]  Ohio,  ^leaving  Letitia  Smith  his  widow,  and  Thomas 
Smith  and  the  complainant  his  children  and  heirs  at 
law;  that  at  the  August  term,  1805,  of  the  Court  of  Common 
Pleas  of  Montgomery  county,  Ohio,  letters  of  administration  on 
the  estate  of  the  said  Josiah  were  granted  to  his  widow  Letitia; 

{a)Keister  v.  Howe,  3  Ind.,  2(i8. 

(95) 


«7-88         SUPREME  COURT  OF  JXDIAXA. 

Smith  V.  Calloway. 

that  she  made  an  inventory  of  the  personal  property  of  the 
deceased,  which  amonnted  to  $1,751,  and  had  it  recorded;  that 
previously  to  making  the  inventory,  the  administratrix  inter- 
married with  the  defendant,  who,  after  the  inventory  was  made 
and  recorded,  took  possession  of  the  property  and  refused  to 
permit  the  administratrix  to  proceed  with  the  administration, 
and  appropriated  the  property  to  his  own  use.  Tlie  bill  states 
further  that  the  administratrix  died  in  the  year  1831 ;  that  the 
complainant  was  a  minor  of  the  age  of  ten  years  when  his 
father  died,  and  that  he  remained  in  ignorance  of  his  rights 
until  the  death  of  his  mother;  that,  by  the  laws  of  the  State 
of  Ohio,  he  is  entitled  to  one-third  of  his  father's  estate,  &c. 
The  bill  prays  that  the  defendant  may  be  compelled  to  ac- 
count, &c. 

The  defendant,  in  his  answer,  admits  the  death  of  Josiah 
Smith,  and  the  appointment  of  his  widow  Lditia  Smith  as  his 
administratrix,  as  stated  in  the  bill;  he  admits  that  in  the  year 
1805  he  intermarried  with  the  said  Lditia;  he  says  that  pre- 
viously to  the  marriage,  the  said  Letitia  and  her  eldest  son 
Thomas  made  the  inventory  mentioned  in  the  bill;  that  imme- 
diately after  liis  marriage  w4th  said  Letitia,  the-y  removed  to 
the  defendant's  house  in  the  neighbourhood  taking  with  them 
only  about  $200  worth  of  said  property,  being  less  than  the 
amount  to  which  said  Letitia  was  entitled  by  law;  that  the 
residue  of  the  property  remained  on  the  farm  recently  occupied 
by  Josiah  Smith,  in  the  possession  of  his  sou  Thomas  for  the 
benefit  of  said  Thomas  and  the  complainant;  that  in  conse- 
quence of  the  great  lapse  of  time,  the  defendant  does  not 
recollect  all  the  facts  of  the  transaction,  but  he  is  informed  and 
believes  that  the  complainant  possessed  himself  of  his  portion 
of  the  property  of  said  estate;  that  he  has  received  all  the 
])roperty  which  his  mother  Letitia  brought  with  her  to  the 
liouse  of  the  defendant,  &c.      He  denies  having  intermeddled 

with    the   property  of  said    estate;    avers    that   the 
[*88]       complainant  '''has   been    paid    his  distributive  share, 

and  relies  upon  the  presumption  of  payment  arising 
from  tlio  lapse  of  time,  &c. 
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The  defendant,  in  addition  to  his  answer,  pleaded  the  statute 
of  limitations  as  a  bar  to  the  relief  asked  by  the  complainant. 
The  complainant  replied  and  depositions  were  taken.  At  the 
hearing,  the  Court  dismissed  the  bill  for  want  of  equity. 

The  first  question  to  be  considered  is,  whether  the  statute  of 
limitations  is  well  pleaded?  It  is  not  denied  by  the  j)laintiif's 
counsel  but  that  the  statute  may,  in  a  proper  case,  be  pleaded 
in  bar  in  equity  as  well  as  at  law,  but  it  is  denied  that  this  is 
such  a  case. 

Courts  of  equity  allow  the  statute  to  be  pleaded  as  a  bar  in 
all  cases  where  the  jurisdiction  of  Courts  of  law  and  Courts 
of  equity,  on  the  subject-matter  of  the  suit,  is  concurrent.  As, 
for  example,  where  a  bill  in  chancery  was  filed  to  recover 
money  collected  by  an  attorney  and  not  accounted  for,  the 
statute  of  limitations  was  allowed  to  be  a  good  plea  in  bar, 
because  the  defendant,  if  he  had  been  sued  at  law  on  the  same 
demand,  might  have  availed  himself  of  it.  Kinney^s  Ex'rs  v. 
McClure,  1  Rand.,  284.  The  principle  applies  to  all  those 
cases  of  trust  where  a  person  receives  money  to  be  paid  to 
another,  or  to  be  applied  to  a  particular  purpose,  and  which  is 
not  so  paid  or  applied,  by  means  whereof  he  is  suable  either  at 
law  or  in  equity.  So,  in  cases  of  account,  mistake,  <S:c.  If 
Courts  of  chancery  did  not  adopt  the  statute  and  apply  it  in 
such  cases,  a  creditor  might  always  elude  it  by  electing  to  pur.- 
ane  his  remedy  in  equity. 

But  in  those  cases  of  trusts,  frauds,  &c.,  which  are  peculiarly 
and  exclusively  within  the  cognizance  of  a  Court  of  equity,  the 
statute  can  not  be  pleaded.  This  subject  underwent  a  very 
elaborate  investigation  in  the  case  of  Kane  v.  Bloodgood  et  al., 
7  Johns.  Ch.  R.,  90,  and  was  examined  also  in  Murray  v.  Cos- 
ter, 20  Johns.  R.,  576,  and  the  rule  established  by  those  cases, 
as  well  u])on  authority  as  the  soundest  jirinciples  of  policy,  is, 
that  the  trusts  not  to  be  reached  or  affected  in  equity  by  tii 
statute  of  limitations,  as  between  the  trustee  and  cestui  que 
trust,  are  those  technical  and  continuing  trusts  which  are  not 
at  all  cognizable  at  law,  but  fall  within  the  proper,  peculiar 
and  exclusive  jurisdiction  of  chancery. 
Vol    Yn.-7  (97^ 
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[*89]  *An  administrator  of  an  estate  is  a  trustee  for  a 

person  entitled  by  law  to  a  distributive  share  of  that 
estate.  The  trust  is  a  direct  one,  and  sucli  as  Courts  of  chan- 
cery have  exclusive  cognizance  of,  not  only  by  the  contempla- 
tion of  our  statute,  but  by  the  general  principles  of  law.  The 
defendant,  therefore,  can  not  avail  himself  of  the  statute  as  a 
bar  in  this  case,  provided  he  is  to  be  treated  as  the  administra- 
trix would  be  treated,  if  she  were  alive  and  a  party  with  him 
to  this  suit.  If  a  married  woman  be  an  executrix  or  adminis- 
tratrix, the  husband  has  a  joint  interest  with  her  in  the  effects 
of  the  deceased,  such  as  devolves  the  whole  administration  upon 
him,  and  enables  him  to  act  in  it  to  all  purposes  with  or  with- 
out her  assent.  Ankerstein  v.  Clarhe  ct  ah,  4  T.  R.,  61G; 
Yard  \.  Eland,  1  Ld.  liaym.,  368;  1  Salk.,  306.  But  the 
Avife  has  no  riglit  to  administer  without  the  husband,  and  in 
general  any  act,  if  performed  by  lier  witliout  his  concurrence, 
will  be  of  no  validity.  Salk.,  117,  306.  If,  therefore,  the 
husband  acts  at  all,  the  law  raises  a  trust  Avhich  is  jieculiarly 
the  subject  of  equity  cognizance. 

In  this  case  it  is  averred  that  the  defendant  took  possession 
of  the  personal  property,  refused  to  permit  iiis  wife  to  proceed 
A\ith  the  administration,  and  appropriated  the  property  to  his 
own  use.  He  is  proceeded  against  as  a  trustee  by  the  cestui 
que  trust,  and,  under  the  circumstances  as  we  have  shown,  can 
not  set  up  the  statute  in  bar  of  the  plaintiff's  claim. 

The  defendant,  in  addition  to  his  plea,  has  answered  the  bill, 
and  avers  a  performance  of  the  trust  by  a  distribution  of  the 
personal  eifects  of  Josiah  Smith,  deceased,  according  to  the  laws 
of  OJiio;  and,  in  the  absence  of  direct  proof,  relies  upon  the 
lapse  of  time  as  presumptive  evidence  of  performance.  The 
statute  of  distribution  of  the  State  of  Ohio,  is,  by  agreement  of 
counsel,  made  a  part  of  the  case.  This  defense  is  legitimate. ' 
Courts  of  chancery,  from  an  indisposition  to  encourage  laches 
or  indolence  in  a  party  in  the  prosecution  of  his  rights,  will, 
after  a  great  lapse  of  time,  presume  some  composition  or  release 
to  have  been  made.  Therefore,  a  legacy,  or  a  claim  for  the 
distributive  share  of  an  estate,  to  which  the  statute  of  limita- 
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tions  can  not  be  pleaded  as  a  bar,  wi\],  if  the  demand  be  stale, 

be  presumed  to  have  been  paid.      Parker  v.  Ash,  1 

'[*90]       Yern.,  256;  murt  v.  Mellish,  2  Atk.,  610;  '^Higgins 

V.  Crmrfurd,  2  Ves.,  jun.,  571 ;    Ardcn  v.  Arden,  1 

Johns.  C.  R.,  313;  Durdo7i  v.  Gaskili,  2  Yeates,  268. 

The  claim  set  up  in  this  case  is  stale,  and  we  concur  with 
the  Circuit  Court  in  the  opinion  that  the  complainant,  on 
account  of  the  staleness  of  the  demand,  is  not  entitled  to  a 
decree.  The  complainant  arrived  at  mature  age  in  the  year 
1816,  and  the  bill  was  filed  in  the  year  1842,  twenty-six  years 
after  the  removal  of  the  disability  of  age.  During  fifteen  years 
of  this  latter  period,  his  mother,  the  administratrix,  was  alive. 
His  entire  silence,  during  this  long  period,  affords  a  strong 
presumption  that  his  right  had  been  acknowledged  and  his 
claim  satisfied.  There  is  but  one  deposition  on  file,  and  there 
is  nothing  in  that  deposition  to  rebut  the  presumption.  The 
complainant  can  not  be  presumed  to  have  been  ignorant  of  the 
laet,  that  he  was  entitled  to  a  distributive  share,  more  or  less, 
of  his  fiither's  estate.  If  he  were  suing  for  a  legacy,  the  pre- 
sumption might  be  otherwise.  But  in  this  case  the  averment 
of  ignorance  can  not  avail  him,  and  the  presumption  is,  that  if 
his  claim  had  not  been  satisfied  it  would  have  been  asserted  at 
an  earlier  period. 

Per  Curiam. — The  decree  is  affirmed  with  costs. 

J.  S.  Neivman,  for  the  plaintiff. 

J.  Rariden,  for  the  defendant. 


The  State  v.  Boyles 


Constitutional  Law.— The  statute  of  1842,  applying  certain  funds  to  pur 
poses  of  education,  is  constitntioua]. 

STABILITY  OF  JiJgTiCE,  NOT  PAYING  OVER  Fees.— If  an  indictment,  under 
that  statute,  be  against  a  justice  of  the  peace  for  not  paving  over  fees, 
&c.,  on  the  lirst  Monday  of  August  of  a  certain  year,  it  must  aver  that  the 
fees  were  received  by  him  prior  to  the  first  Monday  o?  August  of  the  preced- 
ing year. 
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Same — Affidavit. — And  if  the  indictment,  under  said  statute,  be  against  the 
justice  for  not  making  an  affidavit  that  he  had  no  fees,  &c.,  it  should  aver 
that  no  such  fees  came  to  his  hands,  &c. 

ERROR  to  the  Vermillion  Circuit  Court. 

Sullivan,  J. — Indictment  for  official  negligence  as  a  justice 
of  the  peace.  The  indictment  contains  two  counts.  The  firs< 
count  charges  that  the  defendant  being  a  justice  of  the 
[*91]  '''peace  was,  on  the  first  Monday  of  August,  1841, 
])0ssessed  of  certain  fees  belonging  to  certain  wit- 
nesses, &c.,  which  had  not  been  demanded  of  him  by  said 
witnesses,  &c.,  nor  received  by  them  on  the  first  Monday  of 
August,  1842,  and  that  being  so  possessed  of  said  fees,  he  did, 
on  the  said  first  Monday  of  August,  1842,  and  fur  ten  days 
thereafter,  unlawfully,  &c.,  neglect  and  refuse  to  pay  the  sanu' 
over  to  the  school  commissioner  of  the  county  of  Vermillion, 
to  the  damage,  &.Q.  The  second  count  charges  the  defendant 
with  failing,  neglecting  and  refusing  to  file  with  the  auditor  of 
said  county  on  the  first  Monday  of  August,  1842,  and  within 
ten  days  thereafter,  an  affidavit  that  no  fees  belonging  to  any 
witness,  &c.,  remained  and  was  in  the  hand-  of  the  defendant, 
aud  which  liad  been  received  ])y  him  prior  to  the  first  Monday 
of  August,  1841,  and  not  demanded  or  received  by  them,  &c. 
The  Circuit  Court  quashed  both  counts  of  the  indictment,  and 
the  State  prosecutes  this  writ  of  error. 

The  statute  upon  which  this  indictment  is  founded  (Acts  of 
1842,  p.  131),  provides  in  the  first  section,  tiiat  the  clerks  of 
the  Circuit  and  Probate  Courts,  and  all  justices  of  the  peace 
in  this  State,  shall,  on  the  first  Monday  in  August  in  each  year, 
or  within  ten  day  thereafter,  pay  over  to  the  school  commis- 
sioner of  their  respective  counties,  who  shall  receipt  therefor, 
all  such  fees  as  may  have  come  into  their  hands  respectively,  by 
virtue  of  their  several  offices,  at  any  time  prior  to  the  preceding 
first  Monday  in  August,  ibr  any  witness,  &c.,  M'hich  shall  not 
have  been  duly  demanded  and  received  out  of  the  hands  of 
such  officer  by  the  person  for  whom  the  same  may  have  beer, 
received.  Tlie  second  section  directs  the  clerks  and  justices, 
withni  said  ten  days,  to  file  with  the  auditor  of  the  proper 
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county  the  school  commissioner's  receipt,  accompanied  by  a 
schedule  of  the  fees  paid  over  verified  by  oath,  and  then  enacts 
that,  in  case  such  clerks  or  justices  may  have  no  fees  in  their 
hands  on  the  first  Monday  in  August  liable  to  be  paid  over, 
they  shall  in  like  manner  file  an  afiSdavit  of  that  fact  within 
the  ten  days  aforesaid.  Tlie  third  section  makes  it  indictable 
to  fail,  neglect,  or  refuse,  to  comply  with  the  foregoing  pro- 
visions of  the  statute. 
[-''92]  *We  do  not  perceive  that  there  is  any  force  in  the 

objection  to  the  indictment,  that  it  is  founded  on  an 
unconstitutional  statute.  The  clerks  and  justices,  while  the 
fees  remain  in  their  hands,  hold  them  in  trust  and  for  the  use 
of  the  persons  entitled  to  them.  If  the  Legislature  think 
proper  to  appoint  another  depository,  the  public  treasury  for 
example,  or,  as  in  this  case,  the  school  commissioner,  by  whom 
the  fees  shall  be  safely  kept  until  demanded  by  the  person  en- 
titled to  them,  it  is  competent  for  it  to  do  so.  No  right  or 
confidence  is  impaired  by  such  legislation. 

We  are  of  opinion,  however,  that  the  first  count  of  the 
indictment  does  not  set  out  an  indictable  offense.  The  offense 
consists  in  failing,  neglecting,  or  refusing,  to  pay  to  the  school 
commissioner  on  the  first  Monday  of  August  annually,  or 
within  ten  days  thereafter,  any  fees  that  may  have  come  to  the 
hands  of  the  clerk  or  justice  prior  to  the  first  Monday  of 
August  preceding  the  time  fixed  for  the  annual  payment.  If 
the  fees  were  received  on  or  subsequent  to  that  day,  the  statute 
does  not  require  that  they  should  be  paid  over  on  the  first 
Monday  of  August  next  succeeding.  The  charge  in  the  indict- 
ment is,  that  011  the  first  Monday  of  August,  1841,  the 
defendant  w^as  possessed  of  certain  fees,  and  that  he  failed  to 
pay  them  over  on  the  first  Monday  of  August,  1842,  or  within 
ten  days  thereafter.  An  averment  that  he  was  possessed  of 
fees  on  the  day  first  named,  is  not  an  averment  that  he  was 
})0ssessed  of  them  prior  to  that  day. 

The  second  count  is  also  insufficient.  It  should  have  allegea 
that  no  such  fees  came  to  the  hands  of  the  defendant,  for  in 
that  event  only  was  he  liable  for  not  making  an  affidavit  to 
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that  effect.  It  does  not  appear  from  the  count,  but  that  the 
defendant  may  have  paid  over  to  the  school  commissioner  all 
the  money  in  his  hands  which  he  was  required  by  law  to  pay, 
and  that  he  had  filed  his  receipt  with  the  auditor,  accompanied 
by  the  proper  schedule  and  affidavit.  If  he  did  so,  he  was 
guilty  of  no  offense  in  not  filing  an  affidavit  that  no  fees  had 
come  to  his  hands.  It  is  a  general  rule,  that  all  indictments 
upon  statutes  must  state  all  the  circumstances  which 
[*93]  make  up  the  definition  of  *the  offense,  so  as  to  bring 
the  defendant  within  it.  1  Cliitt.  C.  L.,  281.  This 
has  not  been  done  in  this  case, 

Pe7'  Curiam. — The  judgment  is  affirmed. 

J.  P.  Usher,  for  the  State. 

A.  Kinney  and  S.  B.  Goohins,  for  the  defendant. 


Taylor  v.  The  State. 

Criminal  Law — Eepe.vl  of  Statute. — A  person  indicted  for  an  offense 
created  by  dtatute,  can  not  be  convicted  after  a  repeal  of  the  statute,  imless 
the  repealing  sfatute  contain  a  saving  chuise,  &c.((i) 

ERROR  to  the  Gibson  Circuit  Court. 

Dewey,  J. — At  the  September  term,  1842,  of  the  Gibson 
Circuit  Court,  Taylor  was  indicted  for  selling  tea  without 
license.  At  the  September  term,  1843,  he  was  tried  and  found 
guilty  of  the  offense. 

The  indictment  was  founded  upon  the  fifty-fifth  section  of 
the  act  respecting  crime  and  punishment,  by  which  it  was 
enacted  that  every  person  who  should  vend  merchandise,  not 
the  product  of  the  United  States,  without  license,  <fee.,  should 
be  fined,  &c.  R.  S.,  1838,  p.  217.  In  January,  1843,  the 
Legislature  repealed  "so  mucli  of  the  act  entitled  'An  act 
relative  to  crime  and  punishment,'  &c.,  as  requires  a  license  or 
permit  to  vend  coffee,  tea,  or  sugar."     Laws  of  1843,  p.  82. 


(n)ausper  v.  The  Slate,  11  lud.,  518  ;  2  LI.,  75  ;   Id.,  Uu'J  ;  5  Id.,  ;!27. 
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It'  tliis  clause  has  any  meaning  at  all,  it  is  a  repeal  of  the  stat 
lite  ao-ainst  vendin<>:  foreign  merchandise,  so  far  as  the  enumer- 
atcd  articles  are  concerned;  and  as  such  repeal  we  view  it. 
The  defendant  was,  therefore,  convicted  after  the  repeal  of  the 
law  creating  the  offense  for  which  he  was  indicted:  This  was 
illegal.  Xo  pi'inciple  is  better  settled,  than  that  a  conviction 
can  not  take  [)lace  after  the  repeal  of  a  violated  law,  unless  the 
repealing  act  contain  a  provision  for  that  purpose.  Such  is 
not  the  fact  in  tlie  present  case. 

rer  Curiam. — The  judgment  is  reversed.     Cause  remanded, 
<tc. 

J.  Pitcher,  for  the  plaintiff. 

J.  Lochliart,  for  the  State. 


['^94]  ^Vanvacter  v.  Patterson. 

Assignment  of  Note— Set-Off — Eviuexce. — Suit  against  tlie  maker  of  a 
sealed  note  for  the  payment  of  money,  brought  by  V.  as  assignee  of  M., 
who  was  assignee  of  B.,  the  payee.  Plea  of  payment  to  the  payee  before 
notice  of  )iis  assignment  to  M.,  claiming  as  set-ofls  certain  notes  of  B.,  one 
of  which  was  payable  to  the  defendant,  and  the  others  uere  assigned  to 
liini.     Replication,  that  the  defendant  had  notice,  &c. 

H>i(J,  that  the  notes  and  assignments  mentioned  in  the  plea  might  be  read  in 
evidence  by  the  defendant.  Held,  also,  that  evidence  offered  by  the  defendr 
ant,  that  M.  transferred  the  note  declared  on  to  W.  by  a  blank  indorsement, 
tliat  W.,  without  indorsing  it,  transferred  it  to  2'.,  that  the  latter  transferred 
it  by  delivery  to  B.,  who  in  the  same  manner  ti'anslcrred  it  to  the  plaintitl", 
wlio,  before  tlie  maturity  of  the  note,  filled  up  the  blank  indorsement  to 
himself — was  inadmissible  under  the  issue. 

ERROR  to  the  Union  Circuit  Court. 

Dewey,  J. — Debt  by  Vanvacter  against  Patterson.  The  ac- 
tion is  founded  on  a  sealed  note  made  by  the  defendant  to  one 
lUif/nell  for  $200,  dated  3Iarch  the  27th,  1838,  payable  in  three 
years  from  December  the  25th,  1838,  and  assigned  by  Bagnell, 
MarcJi  the  15th,  1839,  to  one  3Iarsh,  and  by  him  to  the  ])lain- 
liff      Tlie  defondan  t  j)leaded  the  statutory  plea  of  pnvmeut  to 
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Bagnell  before  notice  of  the  assignment  by  him  to  Marsh;  und 
alleged  as  matters  of  set-off  three  notes;  one  made  by  Bagnell 
to  the  defendant,  August  the  11th,  1840,  I'or  §65.00,  ^^ayable 
December  the  25th  of  the  same  year;  one  made  by  Bagnell  to 
one  TIanna,  July  the  2d,  1840,  for  $90.00,  payable  December 
the  25th,  1840,  and  assigned  by  Hanna  to  the  defendant  Maij 
the  27th,  1841 ;  and  another  made  by  Bagnell  to  one  Branden- 
burgh,  August  the  16th,  1840,  for  §60.00,  payable  December 
the  25th,  1840,  and  assigned  by  Braudenbwgh  to  the  defendant 
April  the  10th,  1841.  The  plaintiff  replied  that  the  defendant 
had  notice  of  the  assignment  of  the  note  mentioned  in  the 
declaration  by  Bagnell,  as  the  assignment  is  therein  alleged, 
before  he  received  the  notes  described  in  the  plea;  conclusion 
to  the  country,  and  issue.  The  cause  was  submitted  to  the 
Court  without  a  jury. 

On  the  trial,  the  plaintiff  produced  tlie  note  and  assignments 
set  out  in  the  declaration,  and  proved  that  Marsh,  on  the  15th 
of  March,  1839,  notified  the  defendant  of  the  assignment  by 
Bagnell  to  Marsh;  and  that  the  defendant  then  ad- 
[*95]  niitted  *that  he  held  no  set-off  against  the  note.  The 
defendaut  ])roduced  the  notes  and  assigunients  de- 
scribed in  his  plea,  to  the  admission  of  which  in  evidence  the 
plaintiff  objected,  but  they  were  admitted.  The  defendant  was 
also  permitted  to  prove,  notwithstanding  the  objection  of  the 
j)laintiff,  that  Marsh,  the  first  assignee  of  the  note  declared  on, 
transferred  it  to  one  Wainright  by  a  blank  indorsement;  that 
Wainright,  without  indorsing  it  iiimself,  transferred  it  to  one 
Tappen,  who  transferred  it  by  delivery  to  Bagnell,  who,  in  the 
same  manner,  transferred  it  to  the  plaintiff,  who,  before  the 
maturity  of  the  note,  filled  up  the  blank  over  Marsh's  name 
by  an  assignment  to  himself  The  Court,  after  deducting  cer- 
tain credits  which  appeared  upon  the  note  produced  by  the 
defendant  as  matters  of  set-off,  allowed  the  money  due  upoi> 
them  in  favour  of  the  defendant,  and  rendered  a  judgment  for 
the  plaintiff  for  the  difference  between  that  amount  and  the 
sum  due  on  the  note  which  is  the  foundation  of  the  action. 

AYe  do  not  think  the  Court  comuiitted  any  error  in  suffering 
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the  notes  and  their  assignments  mentioned  in  the  plea  to  go  in 
evidence.  Their  existence  was  admitted  by  the  pleading;  and 
it  was  proper  they  should  be  read.  But  it  was  erroneous  to 
admit  the  parol  evidence.     The  issue  was,  whether  the  defend- 

nt,  before  he  acquired  the  matters  of  set-off,  had  notice  of 
^agnell's  assignment  of  the  note  declared  on  to  3Iarsli.  The 
vidence  was  foreign  to  that  issue,  and  should,  therefore,  have 
been  excluded.  To  let  in  such  evidence,  the  defendant  should 
have  framed  his  plea  differently.  He  should  have  shown  that 
JBagnell,  after  his  assignment  to  Marsh,  again  became  the  legal 
owner  of  the  note,  and  that  the  defendant  held  the  matters  of 
set-off  during  such  second  ownership,  or  that  he  acquired  them 
without  notice  of  BugndVs  second  transfer.  Such  a  plea  would 
have  conformed  to  the  facts  of  the  case,  and  would,  under  the 
statute  regulating  the  assignment  of  notes  not  negotiable  by 
the  law-merchant,  have  barred  the  action,  unless  the  plaintiff 
could  have  replied  and  proved  notice  to  the  defendant  of  Bog- 
neWs  assignment  to  the  plaintiff,  before  the  defendant  procured 
the  notes  relied  on  as  set-offs. 

As  the  issue  stands,  it   was  supt^orted   by  the  plaintiff  by 

his  proof  that  the  defendant  had  notice  of  BogneWs 

[*96]       assignment  *to  Marsh,  before  he  procured  any  notes 

against  Bagnell;  and  the  judgment  should  have  been 

in   favour  of   the  plaintiff    for    the  full    amount  of   the  note 

declared  on. 

Per  Curiam. — The  judgment  is  reversed  with  costs.     Cause 
remanded,  etc. 

J.  S.  Beid,  for  the  plaintiff. 

J.  S.  Kewman,  for  the  defendant. 


Clark  v.  Spears  and  Another. 

Chancery  J  jkisdictiox. — The  assignee  of  a  note  can  not  resort  to  a  Court 
of  chancery  for  relief  against  the  assignor  on  account  of  the  maker's  insol- 
vency, if  there  be  no  fraud  in  the  assignment. 
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Same — Pkactice. — If  an  answer  in  chancery  be  put  in  issue  oy  a  replication, 
no  part  of  the  answer  can  be  read  by  the  defendant  as  evidence  in  hia 
favour,  except  so  much  as  may  qualify  or  explain  the  meanin,<i^  of  some  i)a3- 
sage  in  the  answer  read  in  evidence  by  the  complainant. 

Same — Evidence. — A  bill  of  foreclosure  and  for  a  sale  of  mortgaged  premi- 
ses, averred  that  the  mortgage  was  given  to  secure  the  payment  of  a  certain 
promissory  note.  The  answer  admitted  the  execution  of  the  note  and 
mortgage,  but  alleged  that  judgment  had  been  obtained  on  the  note,  and 
tliat  tlie  defendant  had  paid  the  judgment.  A  general  replication  was  filed. 
Held,  that  the  admission  in  the  answer  of  the  execution  of  tlie  note  and 
mortgage,  was  evidence  against  tlie  defendant,  but  that  tlie  subsequent  alle- 
gation of  payment  being  a  new  and  distinct  fact,  was  not  evidence  in  hi3 
favour. 

ERROR  to  the  Tippecanoe  Circuit  Court. 

Blackford,  J. — Tliis  was  a  bill  of  lorcclosure  anJ  for  a 
sale  of  mortgaged  premises. 

The  bill  states,  that,  on,  etc.,  the  defcnclauts  executed  i"^  the 
complainaut  two  promi.-^sory  notes,  one  for  J^oOO  and  the  oiher 
for  $1,000,  both  payable  in  two  years  from  the  date;  that  to 
secure  the  payment  of  the  notes,  the  defendaiits  mortgaged  to 
the  complainant  certain  real  estate;  that  after  the  notes  became 
due.  Spears,  one  of  the  defendants,  paid  the  complainant  §500, 
and  assigned  him  a  note  then  due,  executed  by  Taylor  and 
Taylor  and  Smith,  for  $500,  for  the  note  of  $1,000  secured  by 
mortgage,  and  that  the  complainant  thereupon  gave  up  to 
Spears  said  note  for  $1,000;  that  Spears,  to  induce  the  com- 
plainant to  take  the  note  against  Taylor  and  Taylor 
[*97]  and  Smith,  falsely  *and  fraudulently  ]-epresented  the 
makers  to  be  solvent  and  able  to  pay  their  debts,  and 
that  the  complainant  being  ignorant  of  the  circumstances  of 
the  makers,  was  induced  by  such  false  representations  to  take 
the  note,  the  makers  being  wholly  insolvent;  that  the  com- 
plainant's assignee  of  the  last  named  note  obtained  judgment 
on  it  against  the  makers  at  the  first  term  after  the  assignment 
to  the  complainant;  that  execution  issued  on  the  judgment  and 
was  returned  "no  property  found,"  and  that  the  complainant 
paid  the  judgment  and  took  back  from  his  assignee  the  note  on 
which  the  judgment  had  been  obtained;  that  the  note  for  $500 
executed  to  the  complainant  by  the  defendants  and  secured  by 
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mortgage,  and  also  the  note  against  Taijlor  and  Taylor  and 
tSiidlh,  remain  unpaid;  and  that  the  comphunant's  estate  in  tlie 
premises  has,  therefore,  become  absolute,  &c. 

I'he  answer  of  Kinney,  one  of  the  delendants,  admits  the 
execution  of  the  notes  and  mortgage  on  which  tlie  bill  is 
founded. 

l^pears,  the  other  defendant,  also  admits  in  his  answer  the  ex- 
ecution of  the  notes  and  mortgage;  but  heavers  that  he  paid  to 
the  (,'omplainant  the  $500,  and  assigned  to  him  the  note  against. 
Taylor  and  Taylor  and  Smith,  mentioned  in  the  bill,  in  satis- 
faction of  the  note  ibr  §1,000;  that  the  same  "vvas  received  by 
the  complainant  in  full  payment  and  satisfaction  of  the  note 
for  '^1,000;  and  that  the  complainant  then  delivered  up  to  the 
defendant  said  note  for  $1,000  as  satisfied.  This  defendant 
says,  that  the  note  for  $500  executed  by  him  and  the  other 
defendant,  was  assigned  by  the  complainant  to  one  Mahi.s ; 
that  the  assignee  recovered  judgment  on  that  note;  and  that 
he,  this  defendant,  paid  oft*  the  judgment.  This  defendant 
denies  that  he  knew,  when  he  assigned  to  the  complainant  the 
note  against  Taylor  and  Taylor  and  Smith,  that  the  makers 
\vere  insolvent,  or  that  he  made  the  false  and  fraudident  re})re- 
scntations  respecting  them  charged  in  the  bill.  He  admits 
that  Mains  obtained  judgment  on  tlu'  note  against  Taylor  and 
Tai/lor  and  Smith,  hnt  says  he  does  not  know  whetiier  the  com- 
plainant paid  the  judgment  to  3fains  or  not. 

The  complainant  filed  a  general  replication. 
[-■'98]  *The  cause  was  submitted  upon  bill,  answers,  and 

replication;  and  the  Court  dismissed  the  bill. 

The  first  question  in  this  case  is,  did  Spears  commit  a  fraud 
in  his  assignment  to  the  complainant  of  the  note  of  Taylor  and 
Taylor  and  SmitJi.f  This  question  must  be  answered  in  the 
negative.  The  fraud  in  the  assignment  charged  in  the  bill,  is 
expressly  denied  in  the  answer  of  Sjjcar.'<,  and  there  is  no  evi- 
dence on  the  subject.  Tlie  assignment  in  question,  therefore, 
not  appearing  to  be  fraudulent,  a  Court  of  chancery  has  no 
jurisdiction  as  to  this  part  of  the  case.  The  $500  in  cash,  and 
the  note  of  Ttylor  and  Taylor  and  S)nith,  were  delivered  to  the 
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complainant,  and  accepted  by  hiin  in  satisfaction  of  the  note  of 
§1,000;  and  if  the  note  of  Taylor  and  Taylor  and  Smith  could 
not  be  collected,  the  complainant's  remedy,  if  he  have  any,  is 
by  a  suit  at  law  on  the  assignment. 

The  other  question  in  the  case  is,  is  the  complainant  entitled 
to  a  decree  on  account  of  the  note  of  $500,  which  was  given  by 
the  defendants  to  the  complainant  and  secured  by  mortgage. 
The  execution  of  the  note  and  mortgage  is  admitted  by  the 
answers,  but  the  answer  of  Spears  is  relied  on  to  show  that  a 
judgment  had  been  recovered  on  the  note  last  named,  and  that 
he  had  paid  the  judgment.  Tiie  answer  being  put  in  issue  by 
the  replication,  no  ])art  of  it  couhl  be  read  by  the  defendant  as 
evidence  in  his  favour,  except  so  much  as  might  qualify  or 
explain  the  meaning  of  some  passage  in  the  answer  read  in  evi- 
dence by  the  complainant.  Here  the  answer  admits  the  execu- 
tion of  the  note  and  mortgage,  and  insists  by  way  of  avoidance 
on  a  distinct  fact,  viz.,  payment.  The  admission  in  such  case 
is  evidence  against  the  defendant;  but  the  subsequent  allega- 
tion of  payment  being  a  new  and  distinct  fact,  is  not  evidence 
for  him.  Grcsley's  Eq.  Ev.,  13;  Hart  v.  Ten  Eyck,  2  Johns. 
Ch.  E.,  G2;    Wasson  v.  Gotdd,  3  Blackf.,  18. 

This  view  of  the  case  shows  that  the  Circuit  Court  erred  in 
dismissing  the  bill,  and  that  the  complaiuant  was  entitled,  as 
the  case  was  presented  to  the  Court,  to  a  decree  as  respects  the 

note  of '^500  given  to  him  by  the  defendants. 
[*99]  .'''Per  Cnriam. — The  decree  is  reversed  with  costs. 

Cause  remanded,  &c. 

II.  A.  Chandler,  for  the  plaintiff. 

Z.  Baird,  for  the  defendants. 


tSHEAiiER  r.  Tjie  State. 

Liquor    Law. — On    :ni    indii-tiuciit    lor   selling   spii-ittious   liquors    witliout 
license,  tlie  prosecutor  need  not  prove  tliat  tlic  defendant  had  no  license. 

EUPkOII  t(.  the  Noble  Circuit  Court. 
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Blackford,  J. — This  was  au  indictment  against  Shearer 
for  selling  spirituons  liquors  without  license  contrary  to  tlio 
statute.     Plea^  not  guilty.    Verdict  and  judgment  for  the  State. 

It  was  not  proved  on  the  trial  that  the  defendant  had  no 
license  to  sell  spirituous  liquors;  and  the  Court  instructed 
the  jury  that  such  evidence,  on  the  part  of  the  State,  was 
unnecessary. 

There  is  no  error  in  this  charge.  Whether  the  negative 
averment  in  the  indictment,  that  the  defendant  had  no  license, 
was  true  or  not,  was  a  matter  peculiai-ly  within  the  knowledge 
of*  the  defendant,  and  the  onus  jprobandi  on  the  subject,  there- 
iore,  lay  upon  him.  This  is  one  of  the  cases  where  a  materitvl 
averment  in  an  indictment  need  not  be  proved  by  the  j^rose- 
cutor,  on  account  of  the  great  difficulty  of  proving  it,  when, 
if  not  true,  it  may  be  so  easily  disproved  by  the  defendant. 
And  this  doctrine  accords  with  the  general  rule,  that  the 
affirmative  of  any  fact  stated  is  to  be  proved.  The  o]>inion  of 
tlie  Circuit  Court  is  sustained  by  many  authorities.  Turncr\s 
case,  o  Maule  &  Selw.,  20G;  Apothecaries'  Company  v.  Bentley, 
1  Carr.  &  Payne,  538;  Roscoe's  Crim.  Ev.,  50;  Arcii.  Crim. 
Plead.,  98.  In  an  information  for  selling  ale  without  a  license, 
the  only  evidence  given  was  that  the  party  sold  ale,  and  no 
proof  was  offered  of  his  selling  it  without  a  license;  the  party 
being  convicted,  it  was  held  that  the  conviction  was  right,  for 
that  the  informer  was  not  bound  to  sustain  in  evidence  the 
negative  averment.  It  was  said  by  Abbott,  C.  J.,  that  the  party 
thus  called  on  to  answer  for  an  offense  against  the 
['^100]  excise  laws,  sustains  not  the  ^slightest  inconvenience 
from  the  general  rule,  for  he  can  immediately  j)roduce 
his  license;  whereas  if  the  case  is  taken  the  other  way,  the 
informer  is  put  to  considerable  inconvenience.  Harrison's 
case,  Paley  on  Convictions,  45,  n.,  cited  in  Roscoe  on  Crim., 
Ev.,  56.  Tliat  case  is  in  point;  and  so  is  Gening  v.  The  State, 
1  McCord,  573. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

D.  Wallace,  for  the  plaintiff 

A,  A.  Hammond,  for  the  State. 
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Walpole  v.  Cooper. 

Pkactice. — A  plea,  apparently  good  on  its  face,  can  not  be  set  aside  upon  as 
affidavit  that  it  is  false.(a) 

ERROR  to  the  Hancock  Circuit  Court. 

Sullivan,  J. — Assumpsit  by  Cooper,  assignee  of  Preston 
and  3Ieek,  against  Walpole  on  a  promissory  note.  Pleas,  1, 
Payment  to  the  assignors  before  the  assignment;  2,  Payment 
of  $50  part,  &c.,  to  the  assignors,  &c.;  3,  That  the  note  was 
obtained  from  the  defendant  by  the  assignors  by  fraud,  &c.;  4, 
Payment  to  the  assignors  in  manner  following,  viz.,  that,  at 
the  time  of  the  assignment,  they  were  indebted  to  the  defend- 
ant in  the  sum  of  $175  for  professional  services,  &c.;  5,  That 
at  the  time  of  making  said  promissory  note,  the  assignors 
agreed  to  receive  from  the  defendant  cash  notes  in  satisfaction 
«nd  discharge  of  the  same,  which  he  lias  always  been  ready  to 
])av,  &c.;  6,  Non-assumpsit.  Th.e  plaintiff,  on  affidavit  tiled 
stating  that  the  pleas  were  false,  vexatious  and  intended  for 
delay,  moved  to  set  them  aside.  The  defendant  objected, 
but  the  Court  set  aside  the  pleas,  and  gave  judgment  for  the 
plaintiff. 

It  is  tlie  duty  of  a  Court,  when  a  false  plea  is  filed  which 
is  evidently  intended  to  liinder,  perjdex  and  delay  the  case, 
to  reject  it  on  motion.  This  shouUl  be  done  to  guard  the 
administration  of  justice  against  mockery  and  abuse.  In  the 
performance  of  this  duty,  however,  care  should  be  taken 
that  the  Courts  do  not  usurp  tlie  rights  of  another 
plOl]  tribunal,  by  ^deciding  u})on  the  truth  or  falsity  of 
matters  of  fact.  There  are  cases  reported,  in  which 
the  Courts  have  set  aside  pleas  apparently  good  upon  their 
face,  upon  an  affidavit  that  they  were  false  and  vexatious. 
The  case  of  Bichley  v.  Froone,  1  B.  &  C,  286,  is  of  that  kind. 
But  those  cases  are  discountenanced  by  later  decisions,  and  the 
rule  seems  now  to  be,  that  if  there  be  nothing  improper  on  the 

((.)K««son  y.  McCnnnaha,  12  Ind.,  420;  10  Id.,  232. 
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face  of  the  plea,  and  it  be  relevant,  a  motion  to  reject  it  on 
account  of  its  falsity,  or  to  sign  judgment  as  for  want  of  a 
plea,  will  be  overruled.  Merrington  v.  JBec/cet,  2  B.  &  C,  81 ; 
Smith  et  al  v.  BachceU,  4  Bing.,  512;  1  Blackf.,  347,  note.(l) 
An  application  to  reject  a  ])lea,  founded  on  an  affidavit  that  it 
is  false,  must,  in  general,  be  met  by  an  affidavit  of  the  defend- 
ant that  the  plea  is  true.  The  effect,  therefore,  of  listening  to 
such  applications  is  to  require  pleas  to  be  verified  by  affidavit, 
winch,  according  to  the  statute,  may  be  pleaded  without  oath. 

Some  of  the  pleas  in  this  case  are  clearly  defective,  others 
are  well  pleaded.  As  the  case  must  be  reversed,  we  will  leave 
the  plaintiff  to  his  demurrer  to  the  defective  pleas,  and  allow 
him  to  take  issue  on  those  well  i)leaded. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

P.  Sweetser,  for  the  plaintiff". 

0.  H.  Smith,  for  the  defendant. 


Heastox  and  Another  v.  Fulghum,  on  Appeal. 

IN  an  action  against  three  persons  founded  on  contract,  a 
judgment  against  two  of  them  only  is  erroneous,  unless  there 
be  a  return  of  "not  found '^  as  to  the  other,  and  a  suggestion 
of  the  return  entered  of  record.  See  Lowe  et  al.  v.  Blair  et 
al,  6  Blackf,  282;  Depeiv  v.  Wheela7i  et  al.,  Id.,  485;  Bell  v. 
The  State,  Ante,  33. 


[*102]    ^''The  President  and  Trustees,  &c.,  of  Connees- 
viLLE  V.  Wadleigh. 

Fraid — Warranty. — In  an  action  for  the  price  of  goods  sold  Avith  a  war- 
ranty, fraud  in  the  sale  is  a  good  defense  under  tlie  general  issue,  though 
there  may  have  been  no  violation  of  the  warranty. 
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Same. — A  willful  and  fraudulent  representation  In-  tlie  seller  of  a  fire  engine, 
that  it  was  as  jjood  as  another  designated  engine,  is  not  fraud  in  law  on  tlie 
buyer,  if  the  latter  was  not  deceived  or  misled  by  the  representation. 

Same. — A  warranty  that  a  tire  engine  sol<;l  and  delivered  would  perform  as 
well  as  any  other  in  the  western  country,  is  not  to  be  considered  violated 
because  the  warranted  engine  is  inferior  to  others  in  that  country,  much 
larger  and  more  costly,  if  the  inferiority  be  evident  to  a  common  observer. 

XoTtcE  TO  Take  Deposition.s. — If  the  defendant  give  notice  that  he  will 
take  depositions  in  another  Stete,  before  a  certain  justice,  at  a  speciiied 
lime  and  place,  and  the  plaintiff  give  notice  that  he  will  also  take  deposi- 
tions before  the  same  justice  at  the  same  time  and  place,  and  both  parties 
attend  and  take  depositions  accordingly  without  objection,  the  defendant 
can  not  afterward.s  object  in  Court  that  the  notice  to  him  was  insufficient; 
nor  is  the  want  of  a  dedimus,  in  such  case,  on  the  plaintiff's  part,  an  objec- 
tion to  his  depo.sition.s. 

ERROR  to  the  Fayette  Circuit  Court. 

Dewey,  J. — As.sumpsit  by  Wadleigh  against  Tlie  President 
aud  Trustees  of  Connersville.  Two  counts  are  upon  promis- 
sory notes,  expressed  upon  their  face  to  be  given  by  the  defend- 
ants to  the  phiintiff  for  the  price  of  a  iire  engine.  There  arc 
also  counts  for  a  fire  engine  sold  and  delivered.  Pleas,  1, 
General  issue;  2,  That  the  engine  named  in  the  several  counts 
was  warranted  by  the  plaintilf  to  work  and  ])erform  well,  &c.; 
that  it  did  not  work  well,  &c.,  but  was  wholly  useless  and  of 
no  value;  wherefore  the  consideration  of  the  sev^eral  promises 
had  wholly  failed,  &c.;  3,  Same  as  the  second,  except  that  the 
averment  of  no  value  is  omitted;  and  an  allegation  of  notice 
to  the  plaintiff  of  the  insufficiency  of  the  engine  and  of  a  re- 
quest to  take  it  away  is  added ;  4,  A  plea  very  properly  declared 
bad  on  general  demurrer;  5,  Same  tis  the  third,  except  that  the 
warranty  is  more  particularly  set  forth,  and  is  shown  to  be  in 
writing. 

To  the  second,  third,  and  fifth  pleas,  the  plaintiff  replied  that 
the  engine  did  work  and  perforin  well,  &c.  Issue  upon  the 
replication;  verdict  and  judgment  for  the  plaintiff. 

The  defendants  prayed   the  Court  to  instruct  the  jury,  that, 

if  the  plaintiff  knowingly  and  fidsely  represented  to 

r*103]     the  ^defendants  the  engine  in  question  to  be  "as  good 

as   a  larger  !)ne   then  in  use  at  Oxford^  0/iio,^'  such 
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false  representation  was  a  Iraud  upon  them,  of  Avhicli  they  had 
a  right  to  avail  themselves  in  their  defense.  The  Court 
refused.  There  was  evidence  tending  to  show  that  the  i)lain- 
tiff  had  made  the  misrepresentation  implied  by  the  charge 
asked  for. 

It  was  competent  for  the  defendants  to  set  up,  under  the 
general  issue,  fraud  in  the  sale  of  the  engine,  although  there 
might  has'^e  been  an  express  warranty  by  the  seller  which  was 
not  vioLited  by  the  fraudulent  matter.  Stewart  v.  Coesvelt,  1  C. 
it  P.,  23.  But  we  do  not  think  the  Court  erred  in  refusing  to 
instruct  the  jury  as  requested.  Whether  the  willful  and  false 
representation  made  by  the  })laintifP  amounted  to  fraud,  in  con- 
templation of  law,  depended  upon  the  circumstances  under 
which  it  was  made.  Of  these  circumstances  we  know  nothino- 
not  even  that  the  statement  was  made  at  the  time  of  the  sale; 
but  supposing  it  was,  there  is  nothing  in  the  record  to  show 
that  it  had  any  influence  on  tlie  defendants  in  making  the  c<'»n- 
tract.  For  aught  that  aj)pc'ar,s  they  might  have  been  aware  of 
its  falsity;  if  so,  it  was  not  iVaud  in  law;  they  were  not  deceived 
by  it.  Or  the  defeiidants  might  have  been  entirely  ignorant 
of  the  capiicity  and  qualities  nf  the  engine  at  Oxford;  it"  such 
wl;s  the  fact,  a  general  statement  that  the  machine  they  were 
about  to  purchase  was  as  good  as  that  engine,  can  hardly  bo 
supposed  to  have  misled  their  judgment  in  respect  tu  the 
power  and  quality  of  the  subject  of  the  contract.  We  certainly 
can  not  pronounce  the  Circuit  Court  wrong  in  refusing  to 
instruct  the  jury  that  the  misrepresentation,  though  willfully 
made,  was  in  itself,  and  without  reference  to  the  other  facts  of 
tlie  case,  a  fraud  on  the  defendants. 

One  of  the  terms  of  the  express  warranty  set  out  in  the 
pleas,  and  proved  on  the  trial,  was,  that  the  engine,  sold  by  the 
plaintiff  to  the  defendants,  would  "  answer  the  purposes  of  a 
lire  engine  in  all  its  uses,  as  well  and  effectually  as  any  other 
engine  in  use  in  the  western  country.'^  It  appeared  from  the 
evidence  that  there  were,  in  the  western  country,  much  larger 
and  more  costly  engines,  which  were  more  effectual  in  ex- 
tinguishing fires  than  the  warranted  machine.  And  the 
Vol.  VIL— 8        (113) 
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[*104]  Court  permitted  the  plaintiff  to  prove  that  the  '"^infe- 
riority of  the  latter  engine  (the  cost  of  which  was 
$400)  to  those  larger  ones  was  plain  and  palpable  to  an  ordi- 
jiary  observer;  and  instructed  the  jury,  that  if  they  found  such 
inferiority  was  plain  to  common  observation,  and  that  the 
engine  worked  as  well  and  effectually  as  any  other  engine  of 
the  same  size,  its  inferiority  to  larger  machines  was  no  breach 
of  the  Avarranty.  The  defendants  objected  to  the  evidence  and 
instruction. 

The  general  principle  is,  that  open,  visible  defects  or  quali- 
ties of  goods  sold  and  warranted    are    not    reached    by  the 
warranty,  though  they  are  inconsistent  with  its  terms;  for  the 
seller  is  not  supposed  to  warrant  against  defects  and  qualities, 
Avhose  existence  is  clear  to  the  buyer  and  everybody  else.     3 
Black.  Comm.,  165;    Dyer  v.  Hargrave,  10'  Ves.,  507.     On 
this  pi-inciple,  we  think  the  decision  of  the  Circuit  Court  can 
be  sustained.     The  authorities  referred  to  show  that  the  want 
of  an  ear  to  a  horse,  or  of  a  roof  to  a  house,  is  not  a  violation 
of  a   warranty  that   they  were   respectively  perfect.     We  caii 
easily  conceive  that  the  inferiority  of  a  small  and  cheap  fire 
engine  to  a  large  and  costly  one,  is  as  palpable  to  a  man  of 
common  sense  as  the  absence  of  an  ear  to  a  horse  or  a  roof  to  a 
house;  and  it  is  past  belief  that  the  plaintiff  designed  to  war- 
]'ant  that  such  inferiority  did  not  exist.    The  Cii'cuit  Court  put 
the  question  of  a  breach  of  the  warranty  on  the  ground,  that, 
if  in  point  of   fact   it   was   plain  and   evident  to  a  common 
observer  that  the  engine  in  question  was  not  equal  in  efficacy 
to  certain  larger  engines,  the  inequality  was  no  violation  of  the 
warranty;  and,  in  our  opinion,  they  put  it  on  the  true  ground. 
The  defendants   moved    the  Court  to  suppress  two  of  the 
plaintiff's  depositions.     The  facts  were  these:    The  defendants 
notified  the  plaintiff  that  they  would  take  depositions  before  a 
certain  justice,  and  at  a  time  and  place  specified,  in  Ohio;  and 
the  plaintiff  gave  the  defendants  notice,  that  he  would  take 
depositions   before    the   same  justice   and    at    the   same  time 
and  place.    The  plaintiff  took  out  no  dedlnms.    The  parties 
attended  according  to  the  mutual  notices,  and  both  took  dcj^o- 
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sitions  without  objection  ;  the  defendants'  depositions  were  read 
on  the  trial.  The  Court  overruled  the  motion,  and 
[*105]  i-ofui^ed  to  suppress  the  plaintiff's  depositions.  *Thc 
objections  to  the  depositions  were,  want  of  sufficient 
notice,  and  of  a  dedinius  on  the  part  of  the  plaintiff.  The  first 
objection  is  clearly  groundless,  because  both  parties  attended  at 
the  taking  of  the  depositions;  and  we  think  that,  under  the 
circumstances,  the  second  should  not  prevail;  a  dcdimus  on 
the  part  of  the  plaintiff  was  waived  by  the  acts  of  the  parties. 

Per  Curium. — The  judgment  is  affirmed  with  costs. 

J.  S.  Xacman,  for  the  plaintiffs. 

S.   W.  Parl-cr  and  C.  H.  Test,  for  the  defendant. 


The  State  Bank  v.  Ensminger. 

U.st,fRY. — An  aclion  for  money  had  and  received  lies  to  recover  tlie  excess  of 
inteiest  paid  on  a  usurious  contract.(a) 

Same. — Jii  sucli  suit  against  the  State  bank,  the  plaintiff' proved  that  the  bank 
had  distounied  several  notes  for  him,  and  retained,  under  the  name  of 
exclian<ie,  a  reruiin  >u\\\  over  and  above  legal  interest;  that  the  bank  had 
discounted  otlier  notes  for  the  plaintiff,  during  several  years,  after  those 
charged  witli  exchange  were  payable;  and  that  the  ]ilaintift'"s  bank  account 
was  balanced.  Held,  tliat  it  might  be  inferred  that  tlie  notes  charged  with 
exchange  were  paid.  Held,  also,  that  the  retaining  said  sum  over  and  above 
legal  interest,  as  exchange,  was  usury. 

SamE' — Evidence. — The  plaintiff"  in  such  suit  offered  in  evidence  a  copy  of 
60  much  of  the  discount  book  of  the  bank,  as  showed  the  usury  complained 
of;  the  original  not  being  produced  on  notice.  The  clerk  of  the  bank,  who 
had  made  the  copy  on  the  plaintiff's  application,  testified,  that,  having 
made  it  in  a  liuny,  he  could  not  be  certain  as  to  its  accuracy.  Held,  that 
the  copy  was  legal  evidence. 

amt; — Practice. — The  pleas  in  such  suit  were  the  general  issue  and  the  stat- 
ute of  limitations.  After  the  trial  was  commenced,  the  cause,  by  consent, 
was  withdraAvn  from  the  jury  and  submitted  to  the  Court;  the  parties  agree- 
ing that  the  only  issue  should  be,  whether  the  defendant  had  received 
usurious  interest  from  the  plaintifff  and  how  much.  Held,  that,  by  the 
agreement,  the  defendant  had  waived  the  plea  of  the  statute  of  limitations. 

(a)Sm((id  V.  Gj-e««,  5  Ind.,  308  ;  3  Id.,  \bi. 
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ERROR  to  to  the  Tippecanoe  Circuit  Court. 

DeweY;  J. — Ensminger  sued  the  State  Bank  in  assumpsit 
for  money  had  and  received.  Plea,  general  issue.  There  was 
also  a  plea  of  the  statute  of  limitations,  replication  thereto, 
and  issue.  A  jury  having  been  called,  and  the  plaintiff  having 
made  some  progress  in  his  testimony,  it  was  agreed 
[*106]  %y  the  parties  to  withdraw  the  cause  from  the  jury 
and  submit  it  to  the  Court,  and  that  the  only  issue  to 
be  tried  should  be,  whether  the  defendant  had  received  usurious 
interest  from  the  plaintiff',  and  how  much.  The  cause  was 
accordingly  submitted  to  the  Court,  who  found  for  the  plaintiff 
and  rendered  judgment  in  his  favour. 

On  the  trial,  the  plaintiff  proved  that  the  Branch  Bank  at 
LaFayette  kept  a  book,  called  the  "discount  book,"  for  its 
own  use  and  convenience,  which  book  contained  a  list  of  paper 
discounted  by  the  Branch  Bank,  showing  for  whom  discounted, 
the  amount,  tiie  terms  of  the  discount,  when  due,  &,c.\  that  the 
plaintiff  had  given  the  requisite  notice  to  produce  the  book, 
and  the  refusal  of  the  defendant  to  produce  it;  and  that  he  had 
caused  a  clerk  of  the  Branch  Bank  to  copy  so  much  of  the  book 
as  contaiued  the  transactions  of  the  plaintiff  with  the  Branch 
Bank,  and  to  deliver  the  copy  to  the  plaintiff.  The  clerk  who 
made  the  copy  testified,  that,  having  made  it  in  a  hurry,  he 
could  not  be  certain  as  to  its  accuracy.  The  j^hii'itiff  then 
offered  the  copy  in  evidence,  and  it  was  received  against  the 
defendant's  objection.  The  copy  showed  that  the  Branch  Bank 
discounted  for  the  plaintiff  several  notes,  all  payable  in  the 
town  of  LaFayette,  and  retained,  under  the  name  of  exchange, 
over  and  above  legal  interest,  a  sum  equal  to  the  finding  of  the 
Court  in  favour  of  the  plaintiff.  It  also  showed  that  the 
Branch  Bank  had  discounted  for  the  plaintiff,  during  several 
years,  other  notes,  after  those  charged  with  exchange  were  pay- 
able; and  that  the  plaintiff's  bank  account  was  balanced. 

The  object  of  the  suit  was  to  recover  of  the  defendant  the 
•.xcess  over  legal  interest,  paid  by  the  plaintiff  on  his  bank 
.-Tans. 

It  is  urged  by  the  defendant  that  an  action  for  money  had 

(IIG) 


MAY  TERM,  1844.  106-7 


The  State  Bank  v.  Ensminger. 


and  received -will  not  lie  for  money  so  paid.     Hie  general  rule 
certainly  is,  that  where  money  has  been  paid  on  an  illegal  con- 
tract, the  parties  being  equally  in  fault,  it  can  not  be  recovered 
back.     But  this  doctrine  is  not  applicable  to  contracts  or  trans- 
actions in  violation  of  statutes,  the  object  of  wnicli  is  to  protect 
one  class  of  the  community  from  the  oppression  and  exactions 
of  another  class,  having,  from  their  situation  and  con- 
[*107]     dition,  the  power  in  a  great  measure  to  '''impose  their 
own  terms,  however  hard,  upon  those  with  whom  they 
deal.    The  parties  to  a  contract  made  under  such  circumstances 
are  not  in  pari  delicto.     Hence  it  has  been  settled  in  England, 
that  an  action   for  money  had  and  received  will  lie  for  the 
excess   of  interest   paid   on    a   usurious  contract.      Chitt.  on 
Cont.,  497;  Browning  v,  Morris,  Cowp.,  790;  Smith  v.  Brom- 
ley,  2  Dough,   696,   notes  a,  b;    Williams  v.  Hedley,  8  East, 
378.     The  same  principle  has  been  established  in  New  York 
and  Massachusetts.      Wheaton  v.  Hibbard,  20  Johns.,  290.     A 
distinction  has  been  attempted  to  be  drawn  between  those  cases 
and  the  one  under  consideration,  because  the  statutes  against 
usury  in  England,  New  York,  and  ^lassaclmsetts  do  not,  like 
ours,  punish  the  offense  of  taking  usury  by  indictment.    Those 
statutes,  however,  expressly  prohibit   the   reception  of  more 
than    the   prescribed    rate  of   interest,  render   a   contract  on 
which  more  is  taken  or  reserved  void,  and  inflict  a  penalty  on 
the  taker  of  usury  recoverable  in  a   qui  tarn  action.     These 
provisions  render  the  contract  illegal  as  much  as  if  the  penalty 
was  enforced  by  indictment.     Indeed,  it  is  the  prohibition  to 
make  a  contract  which  renders  it  illegal,  and  not  the  punish- 
ment inflicted   for  a  violation    of  the  prohibition.     But  our 
statute  discriminates  between  the  criminality  of  the  giver  and 
the  taker  of  usury,  by  inflicting  a  punishment  only  on  the 
latter.     An   action    for   money  had    and    received    will   lie   t<» 
recover  back  money  paid  for  usury. 

It  is  also  contended  that  there  was  no  evidence  that  the 
defendant  had  received  usury,  because  it  was  not  expressly 
proved  that  the  notes  on  which  exchange  had  been  charged 
and  retained  were  ever  paid.     This  objection  is  not  sufficient 
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to  set  aside  the  finding  of  the  Court.  The  extract  from  the 
discount  book  showed,  that  the  banlv  had  discounted  new  notes 
for  the  plaintiff  long  after  those  on  which  exchange  had  been 
charged  were  payable.  As  the  charter  of  the  bank  prohibits 
discounts  to  persons  who  are  in  arrear  in  their  loans,  it  was 
fairly  inferable  that  the  last-named  notes  had  been  paid.  Be- 
sides, there  was  evidence  that  the  account  of  the  plaintiff  with 
the  bank  was  balanced. 

It  is  further  objected  that  the  Circuit  Court  erred  in  admit- 
ting in  evidence  the  extract  from  the  discount  book. 
['■'108]  We  do  *not  think  so.  Notice  to  produce  the  original 
had  been  given.  Its  production  was  refused.  Had  it 
been  voluntarily  produced,  there  can  be  no  doubt  of  its  having 
been  legal  evidence  against  the  defendant.  It  contained  evi- 
dence that  the  defendant  claimed  and  received,  in  addition  to 
legal  interest,  exchange  on  the  discount  of  notes,  when  not  the 
slightest  pretence  for  exchange  existed.  This  certainly  consti- 
tuted usury.  As  the  plaintiff  could  not  produce  the  original,  a 
sworn  copy  was  the  best  secondary  evidence  of  its  contents. 
The  plaintiff  applied  to  a  clerk  of  the  bank  fur  a  copy  of  the 
discount  book  so  far  as  his  own  dealings  with  the  bank  were 
concerned;  he  obtained  what  was  delivered  to  him  as  a  copy, 
and  proved  by  the  clerk  who  made  it,  that  it  was  designed  to 
be  a  copy,  but  that  owing  to  his  hurry  he  could  not  swear 
positively  to  its  accuracy.  As  the  defendant,  iiaving  possession 
of  the  original,  alone  possessed  the  means  of  detecting  any 
incorrectness  in  the  copy,  and  failed  to  do  it,  we  think  the 
copy  was  sufficiently  authenticated  to  go  in  evidence. 

The  defendant  contends  for  the  benefit  of  the  plea  of  the 
statute  of  limitations,  but  in  our  opinion  without  reason.  Thti 
agreement  under  which  the  cause  was  withdrawn  from  the 
jury,  and  submitted  to  the  Court,  was  a  waiver  of  that  plea. 

Per  Curiam. — Tlie  judgment  is  affirmed,  with  3  per  cent. 
•damages  and  costs. 

Z.  Baird  and  B.  C.  Gregory,  for  the  plaintiff. 

D.  Mace,  for  the  defendant. 
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Gronour  I'.  Daniels. 

Trespass — Plkadixg. — A  declaration  in  trespass  for  cutting  down  and  carry- 
ing away  tiie  pliuntifl"s  trees  is  good  witliout  an  averment  that  the  land 
where  the  trees  were  growing  belonged  to  the  plaintiff. 

S.\ME — License. — A  license,  in  such  case,  can  not  be  given  in  evidence  under 
tlie  general  issue,  but  must  be  specially  pleaded. (a) 

Charging  Jury — Practice. — If  the  Court  charge  the  jury  erroneoasly,  but 
afterwards  correct  the  mistake  by  giving  a  legal  charge  on  the  subject, 
lliere  is  no  error. (6) 

ERROR  to  the  Allen  Circuit  Court. 

Blackford,  J. — This  was  an  action  of  trespass  brought  by 
Daniels  for  cutting  and  carrying  away  certain  trees 
[*109]  belonging  to  the  plaintiff.  Pleas,  1,  ISTot  guilty; 
2,  Tender  of  amends.  There  was  also  a  third  plea 
which  was  rightly  adjudged  bud  on  demurrer,  and  which  the 
defendant  admits  can  not  be  sustained.  Replication  in  denial 
of  the  second  plea.  That  plea  should  also  have  been  demur- 
red to,  as  it  is  obviously  inadmissible.  Such  plea  in  trespass 
owes  its  origin  to  the  statute  of  21  James  the  1st,  6  Bac.  Abr., 
481,  which  is  not  in  force  here.  Verdict  and  judgment  for  the 
plaintiff. 

The  defendant,  in  his  brief,  relics  on  three  grounds  to  reverse 
the  judgment.  The  first  is,  that  the  declaration  is  insufficient. 
The  declaration  is  substantially  as  follows:  For  that  the  de- 
fendant, on,  &G.,  at,  (&c.,  with  force  and  arms,  &c.,  cut  down, 
prostrated,  and  destroyed  the  trees,  to  wit,  twenty  poplar  trees, 
&c.,  of  the  said  plaintiff,  of  great  value,  &c.,  then  growing 
and  being  in  and  upon  certain  lands  there  situate,  and  took 
and  carried  away  the  same,  &c.  The  declaration  is  objected  to 
because  the  plaintiff's  ownership  of  the  land  where  the  trees 
were  standing  is  not  shown;  but  the  objection  is  not  tenable. 
The  suit  being  merely  for  cutting  down  and  carrying  away 
trees,  it  was  only  necessary  to  aver  that  the  trees  belonged  to 


{a)Snowden  v.  Wiias,  19  Ind.,  10. 

[b)Torr  v.  Torr,  20  InJ.,  118  ;  1  TJ.,  322;  7  Id.,  Vli. 
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the  plaiutifi'.     The  declaration  agrees  iu  form  with  the  prece- 
dent in  2  Chitt.  Plead.,  869,  and  is  unobjectionable. 

The  second  objection  to  the  judgment  is,  that  the  Court 
refused  to  permit  the  defendant  to  prove,  under  the  general 
issue,  that  the  trees  were  taken  by  the  license  of  the  plaintiff. 
To  sustain  this  objection,  the  case  of  Rasor  v.  Quails,  4  Blackf., 
286,  is  relied  on.  That  case  decides,  that,  in  trespass  quare 
clausum  fregit,  the  defendant  may  prove,  under  the  general 
issue,  that  the  freehold  was  in  a  third  person,  and  that  his 
entry  was  under  the  authority  of  the  owner.  There  the  evi- 
dence was  iu  denial  of  the  declaration  that  the  defendant  had 
trespassed  on  the  plaintiff's  close,  and  it  was  therefore  admis- 
sible under  the  plea  of  not  guilty.  But  the  case  before  us  is 
very  different.  Here  the  tendency  of  the  evidence  was  not  to 
show  that  the  defendant  had  not  cut  down  and  carried  away 
the  plaintiff's  trees,  but  to  show  that  lie  was  justified,  by  a 
license  from  the  plaintiff",  in  committing  the  alleged  trespass. 
Such  a  defense,  it  is  well  settled,  must  be  specially  pleaded. 

1  Chitt.  Plead.,  544. 
[*110]  *The  last  objection  made  to  the  judgment  is,  that 
the  Court  charged  the  jury  that  the  plaintiff  had  a 
right  to  recover  for  the  injury  done  to  his  land.  It  must  be 
noticed,  however,  that  the  Court  afterwards  distinctly  informed 
the  jury,  on  the  defendant's  application,  that  the  measure  of 
damages  was  the  value  of  the  trees  destroyed.  We  think, 
therefore,  that  the  defendant  can  not  complain  of  this  part  of 
the  case. 

Per  Curiam. — The  judgment  is  affirmed,  with  six  per  cent. 
damages  and  costs. 

W.  H.  Coombs  and  R.  Brackenridge,  for  the  plaintiff. 

U.  Cooper  and  T.  Johnson,  for  the  defendant. 
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Bennett  v.  Jones  and  Another. 

Execution  on  Justice's  Transcript. — Scire  facias  to  have  execution  in  the 
Circuit  Court  on  a  justice's  transcript.  The  writ  alleged  the  recovery  of  a 
judgment  by  the  plaintiff  against  the  defendant  before  a  justice  of  the  peace 
for  a  certain  sum,  the  issuing  of  a  fieri  facias  on  the  judgment,  and  a  return 
of  the  execution  nulla  bona.  It  stated  also  that  the  justice  afterwards  filed 
in  the  Circuit  Court  a  certified  transcript  of  the  judgment  and  proceedings, 
aild  that  tiie  transcript  was  recorded  and  filed  in  that  Court.  Held,  that  the 
averment  that  the  transcript  had  been  recorded  was  immaterial ;  that  a 
plea,  therefore,  denying  that  tlie  transcript  had  been  filed  and  recorded  was 
bad ;  and  that  the  plea  should  have  denied  only  so  much  of  the  averment 
as  states  that  the  transcript  had  been  filed. (a) 

Same — Officer's  E.eturn. — The  defendant  can  not,  in  such  case,  deny  the 
truth  oi'  the  constable's  return  of  nulla  bona. 

Same. — If  the  transcript  of  the  justice  in  such  case  states,  that  the  writ  in  the 
suit  was  returned  by  the  constable  as  served  on  the  defendant,  that  state- 
ment is,  at  all  events,  prima  facie  evidence  of  the  due  service  of  the  writ. 

ERROR  to  the  Union  Circuit  Court. 

Blackfoed,  J. — Scire  facias  by  Jones  and  another  against 
Bennett  to  have  execution,  in  the  Circuit  Court,  against  real 
i^tate  on  a  justice's  transcript. 

The  writ  alleges  the  recovery  of  a  judgment  by  the  plaintiffs 
iffainst  the  defendant  before  a  justice  of  the  peace  for  a  certain 
sum,  the  issuing  of  a  fieri  facias  on  the  judgment,  and  the  re- 
turn of  the  execution  nulla  bona.  It  states  also  that  the  justice 
afterwards  filed,  in  the  Circuit  Court,  a  certified  transcript  of 
the  judgment  and  ^proceedings,  and  that  the  transcript  was 

recorded  and  filed  in  that  Court. 
[*1113  *Pleas  in  bar  as  follows:  1,  No  such  judgment  as 
alleged;  2,  No  notice  of  the  suit  before  the  justice;  3, 
The  justice's  transcript  was  not  filed  and  recorded  in  the  Cir- 
cuit Court;  4,  No  such  transcript  as  alleged  remains  of  record 
in  the  Circuit  Court;  5,  No  execution  was  issued  on  the  judg- 
ment; 6,  No  return  of  null-  bona  to  the  execution;  7,  The 
-'efendant  nad  goods  sufE  ?ient  to  satisfy  the  execution. 

{a)P<Man  v.  Doe,  1  Ind.,  492. 
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The  third,  fourth,  and  seventh  pleas  were  demurred  to,  and 
the  demurrers  sustained.  To  the  other  pleas,  replications  were 
filed  in  affirmance  of  the  allegations  denied  by  those  pleas. 
The  cause  was  submitted  to  the  Court,  and  judgment  rendered 
for  the  plaintiffs. 

We  think  the  third  plea  is  bad.  The  execution  having  been 
issued  by  the  justice,  and  returned  nulla  bona,  before  the  filing- 
of  the  transcript,  as  shown  by  the  scire  faciaa ,  it  was  not  neces- 
sary to  have  the  transcript  recorded.  K.  S.,  1838,  p.  375. 
Hamilton  v.  Matlock,  5  Blackf,,  421.  The  averment  in  the 
scire  facias,  therefore,  that  the  transcript  had  been  recorded, 
was  an  immaterial  averment,  and  the  plea  should  not  have 
noticed  it.  The  traverse  of  the  averment  that  the  transcript 
had  been  filed  and  recoi'ded  is  too  large;  it  should  have  bcpi; 
only  of  so  much  of  the  averment  as  states  that  tho  t''ansci-pt 
had  been  filed. 

Tho  fourth  plea  is  in  denial  of  an  immaterial  averment,  and 
the  demurrer  to  it  was  correctly  sustained. 

The  seventh  plea  is  also  bad.  We  have  heretofore  held  that, 
in  a  suit  like  this,  the  truth  of  the  constable's  return  can  not 
be  denied.     ITamilton  v.  3Iatlock,  suj^ra. 

The  judgment  on  the  merits  is  objected  to  on  the  ground 
that  the  justice^s  judgment  was  by  default,  and  that  there  is 
no  sufficient  evidence  that  the  defendant  had  notice  of  the  suit. 
The  answer  to  this  objection  is,  that  the  transcript  of  the  jus- 
tice given  in  evidence  expressly  states,  that  the  writ  was 
returned  by  the  constable  as  served  on  tlie  defendant.  That 
statement  must  be  considered,  at  all  events,  prima  facie  evi 
dence  of  the  due  service  of  the  writ. 

Per  Curiam. — The  judgment  is  affirmed  with  five  per  cent. 
damages  and  costs. 

J.  B.  Sleeth,  for  the  plaintiff. 

J.  S.  Rcidy  for  the  defend  ants. 
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[*n2]  ^Gregory  v.  Logan. 

Consideration — Pleading. — Debt  on  a  sealed  note.  Pleas,  1,  Nil  debet; 
2,  That  the  note  was  given  without  any  good  or  valuable  consideration  ;  3, 
That  the  note  was  given  by  the  defendant,  who  was  the  administrator  of  one 
A,  deceased,  to  the  plaintiff  in  consideration  of  a  debt  which  A,  at  the  time 
if  his  death,  owed  the  plaintiff,  and  for  no  other  consideration.  Replica- 
tion to  the  second  plea,  thnt  the  consideration  had  not  failed  in  manner  and 
form,  &c.  Held,  that  the  lirst  and  third  pleas  were  bad,  and  the  "eplication 
good. 

ERROR  to  the  Warren  Circuit  Court. 

Sullivan,  J. — Debt  by  Logan  against  Gregory  on  a  sealol 
note.  Pleas,  1,  Nil  debet;  2,  Tliat  the  note  was  given  \vithoi;t 
any  good  or  valuable  consideration;  3,  That  it  Avas  given  by 
the  defendant,  who  was  the  administrator  of  one  William  Allen, 
deceased,  to  the  said  Logan  in  consideration  of  a  debt  which 
Allen,  at  the  time  of  his  death,  owed  to  Logan,  and  for  no 
other  consideration  whatever  ;  wherefore  said  writing  obliga- 
tory is  without  consideration.  The  plaintiff  replied  to  the 
second  plea,  that  the  consideration  had  not  failed  iii  manner 
and  form,  &c.;  and  filed  general  demurrers  to  the  first  and 
third  pleas.  The  Court  sustained  the  demurrers;  and  the  issue 
on  the  second  plea  being,  by  consent  of  parties,  submitted  to 
the  Court  for  trial,  judgment  was  given  for  the  plaintiif. 

The  demurrer  to  the  first  plea  was  correctly  sustained.  Nil 
debet  «in  not  be  pleaded  to  an  action  of  debt  on  a  sealed 
instrument. 

The  ilemurrer  to  the  third  plea  was  also  properly  sustained. 
It  is  contended,  that,  according  to  the  statute  of  frauds  and 
perjuri'-'s,  the  consideration  of  the  promise  by  Gregory,  as  well 
as  the  jpromise  itself,  should  have  been  in  writing;  and  that  as 
the  ini  trument  on  which  the  suit  is  brought  does  not  express  a 
consideration,  the  judgment  of  the  Court,  on  the  demurrer, 
should  have  been  for  the  defendant.  The  writing  sued  on  is 
an  agr-  ement  under  seal,  and  to  such  contracts  the  statute  does 
•>'->l   ^rply.     In  England,  in   all  contracts  intended  to  be  em- 
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braced  by  the  statute,  the  consideration  as  well  as  the  promise 
must  be  in  writing,  but  it  is  there  settled  that  contracts  under 
seal  are  not  embraced  by  it.  In  JVcw  York,  where  the 
[*1]3]  English  doctrine  is  followed,  it  is  ^decided  that  the 
statute  does  not  apply  to  writings  under  seal.  Liv- 
ingston V.  Tremper,  4  J.  R.,  416.  The  reason  why  the  statute 
does  not  apply  to  contracts  under  seal  is,  that  a  seal,  of  itself, 
imports  a  consideration. (1)  There  is  no  validity  therefore  in 
the  objection,  that  Logan's  contract  is  not  binding  on  him 
because  no  consideration  is  expressed  for  the  promise;  and  as 
the  plea  sets  up  no  bar  to  the  plaintiff's  action,  the  demurrer 
was  correctly  sustained. 

It  is  also  objected  that  there  was  no  suflScicnt  replication  to 
the  second  plea.  The  replication  is  not  formal,  but  this  Court 
has  heretofore  held  such  a  replication  to  be  good  on  general 
demurrer.     If  it  be  so,  it  is  also  sufficient  after  verdict. 

Pe7'  Guriam. — The  judgment  is  affirmed,  with  5  'per  ceuL 
damages  and  costs. 

jR.  C.  Gregory,  for  the  plaintiff. 

B.  A.  Ghajidler,  for  the  defendant. 

(l)In  consideration  of  a  written  promise  of  an  executor  or  administrator  to 
answer  damages  out  of  his  own  estate,  or  of  any  person  to  answer  for  the  debt, 
default,  or  miscarriage  of  another,  Ac,  need  not  be  expressed  in  the  writing. 
E.  S.,  1843,  p.  589. 
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DoESEY  V.  Hadlock  and  Others. 

Equity  Jurisdiction. — The  assignee  of  a  promissory  note,  not  negotiable  by 
the  law-merchant,  may  maintain  a  suit  in  equity  against  a  remote  assignor. 

Same. — But  a  suit  at  law  does  not  lie  in  such  case.(a") 

Du^  DtLiGENCE. — A  ^.  fa.  issued  on  the  18th  of  May  on  a  judgment  which 
was  recovered  without  delay,  on  the  25th  of  the  preceding  month,  by  an 
assignee  against  the  maker  of  a  note.  All  the  defendant's  property  that 
could  be  found  was  levied  on  and  sold,  but  the  proceeds  of  the  sale  paid 

(a)Ewing  v.  Sills,  1  Ind.,  125. 
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only  a  part  of  the  debt.     Held,  that  the  diligence  used  was  sufficient  u 
charge  a  remote  indorser,  in  equity,  for  the  balance  due  on  the  note. (a) 

APPEAL  from  the  Floyd  Circuit  Court. 

Sullivan,  J. — This  was  a  bill  in  chancery,  filed  by  the 
plaintiff  in  error  as  the  second  indorsee  of  a  promissory  note, 
to  recover  a  balance  due  upon  it  from  Hadlock  and  Woodworth 
the  first  indorsers.  The  bill  states  that  on  the  3d  of  April, 
1837,  Stephenson  and  Acheson  made  their  promissory 
[*114]  *note  for  the  sum  of  $1,480.07,  payable  six  months 
after  date  to  Hadlock  and  Woodworth ;  that  Hadlock 
and  Woodworth  indorsed  it  on  the  29th  oi  3Iay,  1837,  to  Green- 
bury  Dorsey,  and  the  latter  on  the  same  day  indorsed  it  to  the 
complainant;  that  on  the  9th  of  October,  1837,  the  note  beim^ 
unpaid,  the  complainant  commenced  a  suit  at  law  in  the  Floyd 
county  Circuit  Court  against  Stephenson  and  Acheson,  who  were 
residents  of  said  county,  for  the  recovery  of  the  amount  of  said 
note;  that  a  capias  ad  respondendum  was  issued  returnable  to 
the  next  term,  which  was  duly  served  on  Acheson  ten  day.? 
before  the  first  day  of  the  term,  but  in  consequence  of  the 
absence  of  Stephenson  from  the  State,  it  was  not  served  upon 
him  ten  days  before  the  first  day  of  the  term,  and  the  cause  \va.-: 
fin-  that  reason  continued  until  the  next  term  of  the  Court; 
that  at  the  term  next  succeeding,  a  judgment  was  rendered  iu 
favour  of  the  plaintiif  against  said  Stephenson  and  Acheson  for 
the  amount  of  the  note,  and  on  the  18th  of  Jlay,  1838,  a  fieri 
facias  was  issued,  which  was  levied  on  certain  real  estate,  being 
all  the  property  that  the  sheriff  could  find  belonging  to  the  exe- 
cution defendants,  and  part  thereof  was  sold  on  the  21st  of 
July,  1838,  for  the  sum  of  $558,  and  the  residue  being  incum- 
bered by  mortgage,  was  subsequently  sold  by  virtue  of  a  vend. 
exponas  for  the  sum  of  62J  cents.  Hadlock  and  Woodworth 
and  Greenbury  Dorsey  are  made  defendants  to  the  bill;  anc^ 
the  prayer  is,  that  the  first  indorsers  may  be  decreed  to  pay  to 
the  complainant  the  balance  due  to  her,  &e.     Hadlock  and 

(a)3IiUer  v.  Leaver,  30  Ind.,  071  ;  3  Id.,  29ri. 
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Woodworth  demurred  to  the  bill.     The  demurrer  was  sustained 
and  the  bill  dismissed. 

"We  understand  the  principle  to  be  well  settled,  that  the 
assignee  of  a  bond,  or  of  a  note  not  negotiable  by  the  law-mer- 
chant, can  not  maintain  a  suit  at  law  against  a  remote  indorser, 
because,  as  between  them,  there  is  no  privity  of  contract.  In 
the  State  of  Virginia,  from  whence  our  statute  regulating  the 
negotiability  of  paper  not  mercantile  in  its  character  is  derived, 
such  is  now,  and  has  been  for  years,  the  settled  law.  1  Black f., 
55;  1  Cranch,  290;  3  Id..  311.  The  remedy  of  the  indorsee 
at  law  is  against  his  immediate  indorser  only. 

A  Court  of  equity  however,  to  prevent  a  multiplic- 
[*115]  ity  of  *suits,  will  in  such  cases  entertain  a  bill,  and 
render  a  decree  in  favour  of  the  indorsee  against  an 
indorser  ultimately  liable  however  remote,  provided  legal  dili- 
gence has  been  used  by  the  indorsee  to  recover  from  the  maker. 
Fdddle  V.  Ilandeville,  5  Cranch.,  322 ;  Bank  of  U.  S.  v.  Weisl- 
fjer,  2  Pet.,  331.  The  indorser,  it  is  said,  is  understood  to  pass 
to  the  indorsee  every  right,  founded  on  the  note,  which  he 
himself  possesses.  Among  these  is  his  right  against  the  prior 
indorser.  This  right  is  founded  on  an  implied  contract  which 
is  not  by  law  assignable.  Yet  if  it  is  capable  of  being  trans- 
ferred in  equity,  it  vests,  as  an  equitable  interest,  in  the  holder 
of  the  note,  and  may  of  course  be  enlbrced  in  equity.  Riddle 
v.  MandevUlc,  supra,  2  Story's  Eq.,  497. 

As  the  jurisdiction  of  a  Court  of  chancery  in  the  case  under 
consideration  can  not  be  doubted,  the  question  remains  to  be 
examined,  whether  the  complainant  has  shown  in  her  bill  that 
slie  employed  due  diligence  to  collect  the  debt  from  the  makers 
of  the  note.  We  tliink  the  statements  in  the  bill  do  show  that 
she  has,  with  due  diligence,  pursued  tlie  niakers  as  far  as  the 
law  requires.  A  suit  at  law  was  brought  within  a  few  days 
after  the  note  became  due,  and  a  judgment  was  obtained  at  the 
first  term  at  which  it  could,  by  the  laws  of  the  land  be  ob- 
tained. Tlie  judgment  was  rendered  at  the  April  term  of  the 
Court,  and  on  the  25tli  day  of  the  month.  When  the  term 
closed  we  are  not  informed.     On  the  18th  of  May  execution 
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was  issued,  aud  promptly  laid  on  all  the  property  of  the  de- 
fendants that  could  be  found,  as  the  bill  alleges,  which  was 
sold  without  unnecessary  delay.  It  was  not  necessary  that  the 
plaintiff  should  pursue  the  makers  of  the  note  further.  A 
return  of  nulla  bona  to  an  execution,  issued  on  a  judgment  in 
favour  of  an  assignee  against  the  maker  of  a  note,  is  sufficient 
evidence,  prima  facie,  of  the  insolvency  of  the  maker,  in  an 
action  by  the  assignee  against  the  assignor.  Hanna  v.  Pcgg,  1 
Blackf,  181.  In  this  case  the  averment  is,  substantially,  that 
the  property  levied  on  paid  the  sum  of  $558,621-  part  only  of 
the  debt,  and  that  for  the  residue,  no  property  whereon  to  levy 
could  be  found.  It  amounts  to  the  averment  of  a  return  of 
nulla  bona  as  to  the  debt  now  sought  to  be  recovered. 

We  decide  this  case  upon  the  allegations  in  the  bill, 
[*116]  which  ''^'are  admitted  by  the  demurrer  to  be  true.  If 
the  facts  are  not  truly  stated,  or  if  the  defendants  can 
show  that  they  have  been  prejudiced  by  the  delay  of  the  plain- 
tiff, either  in  commencing  suit  against  the  makers  of  the  note, 
or  in  issuing  execution  on  the  judgment  obtained  against  them, 
the  defendants  will  of  course  avail  themselves  of  a  proper  de- 
fansp  in  their  answer  to  the  bill. 

Pel-  Curiam. — The   decree   is    reversed    with    costs.     Cause 
remanded,  etc. 

R.  Crawford,  for  the  appellant. 

J.  Collins,  for  the  appellee. 


Richardson  and  Wife  v.  Hopkins. 

C3I.ANDER. — A  declaration  in  slander  alleged  the  words  to  have  been  spoken 
in  a  discourse  with  A  B,  in  the  presence  and  hearing  of  othera.  Hdd,  that 
it  was  not  necessary  to  prove  that  the  words  were  addressed  to  A  B. 

ERROR  to  the  Noble  Circuit  Court. 

Dewey,  J. — Slander  by  Richardson  and  wife  against  Hop- 
kins for  words  spoken  of  the  wife.     There  are  several  counta 

a  27) 


116-17       SUPREME  COURT  OF  INDIANA. 

Hays  and  Wife  v.  Mitchell  and  Wife. 

in  the  declaration.  Each  count  alleges  the  slander  to  have 
been  uttered  in  a  certain  discourse  had  by  the  defendant  with 
a  particular  person  by  name,  and  in  the  presence  and  hearing 
of  divers  other  persons.  Pleas,  the  general  issue  and  tlie  stat- 
ute of  limitations.     Verdict  and  judgment  for  the  defendant. 

On  the  trial,  the  Court  restricted  tlie  plaintiffs  to  proof  of 
words  addressed  by  the  defendant  to  the  persons,  or  some  of 
them,  with  Avhom  he  was  alleged  to  have  held  the  discourse. 

We  do  not  consider  the  question  here  presented  a  very  plaii 
one.  It  was  certainly  unnecessary,  and,  as  far  as  we  know 
unprecedented,  to  allege  in  the  declaration  that  the  colloquium 
was  had  with  a  particular  person  by  name.  The  pleader  may, 
liowever,  increase  the  burden  of  his  proof  by  unnecessary 
averments;  and  we  should  be  inclined  to  hold  the  plaintiffs  to 
strict  proof  of  the  colloquium  in  each  count,  as  they  have  seen 
fit  to  describe  it,  were  there  not  authority,  Avhich  we  conceive 
to  be  analogous,  against  it.  The  law  is  well  settled, 
[*117]  that,  where  words  are  laid  to  have  been  spoken  *in  the 
presence  of  an  individual  named,  and  of  others,  the 
action  may  be  maintained  by  proof  of  words  uttered  Avheu 
that  individual  was  not  present.  Bull.  JN".  P.,  6;  Stark.  Ev. 
iv.  844;  Roscoe's  Ev.,  4th  ed.,  372.  Our  opinion  therefore  is, 
that  the  plaintiff's  should  have  been  permitted  to  prove  the 
words  laid  in  the  declaration,  though  they  were  not  addressed 
to  any  of  the  persons  therein  designated. 

Per  Curiam. — T\\q  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

T.  Johnson  and  D.  Wallace,  for  the  plaintiffs. 


Hays  and  Wife  v.  Mitchell  and  V/ife. 

SLA>fDER. — Tlie  words,  "  You  hooked  my  geese,"  are  not  actionable  in  them- 
selves. 

Same. — Words  not  actionable  in  themselves  may  express  a  criminal  charge, 
by  reason  of  their  allusion  to  some  extrinsic  fact,  or  of  their  being  used  and 
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understood  in  a  different  sense  from  their  natural  meaning,  and  thus  become 
actionab]e.(a) 
Same — Pleading. — An  innuendo  can  not  change  the  ordinary  meaning  of 
..anguage.(6j 

ERROR  to  the  Bartholomew  Circuit  Court. 

Dewey,  J. — Slander  by  Mitchell  and  wife  against  Hays  and 
wife.  Among  the  words  laid  in  the  declaration  are  the  fol- 
lowing: "You  hooked  my  geese;"  innuendo,  that  the  wife  of 
Mitchell  had  stolen  defendant's  geese.  Plea,  general  issue; 
verdict  and  judgment  for  the  plaintiffs. 

The  Court  charged  the  jury,  in  substance,  that  the  above 
words  were  actionable  in  themselves,  and,  if  proved,  would 
sustain  the  action,  unless  it  appeared  from  all  the  circum- 
'tances  of  the  case  they  Avere  spoken  in  an  innocent  sense. 

AV^e  think  this  instruction  was  erroneous.  The  common  and 
ordinary  meaning  of  the  word  "hook"  is  not  steal;  nor  does 
its  connection  with  the  rest  of  the  sentence  naturally  give  it 
that  signification  or  any  other  criminal  meaning.  Words  not 
actionable  in  themselves  may  express  a  criminal  charge  by 
reason  of  their  allusion  to  some  extrinsic  fact,  or  in  conse- 
quence of  being  used  and  understood  in  a  particular  sense 
different  from  their  natural  meaning,  and  thus  become  action- 
able. And  when  such  is  the  case,  it  is  as  necessary 
[*118]  to  '-^prove  the  extrinsic  fact,  or  the  particular  and 
offensive  sense  in  which  the  words  were  used,  as  it  is 
to  establish  the  words  themselves.  The  charge  of  the  Court 
was  a  violation  of  this  principle. 

The  declaration  in  this  cause  is  not  so  framed  as  to  make 
the  words  stated  a  good  cause  of  acticm.  Something  more  than 
an  innuendo  was  necessary  for  that  purpose.  An  innuendo  can 
r.ot  aver  a  fact,  or  change  the  natural  meaning  of  language. 
There  should  have  been  a  prefatory  allegation  of  some  extrin- 
sic matter,  or  an  explanation  of  the  particular  and  criminal 
meaning  of  the  words.  This  introductory  matter  having  been 
stated,  the  colloquium  should  have  connected  with  it  the  speak- 

(a)r)odge  v.  Lacy,  2  Ind.,  212;  6  Id.,  339  ;  17  Id.,  245. 
{h)Ward  v.  Colyhan,  30  Ind.,  395. 
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ing  of  the  words  complained  of,  leaving  to  the  innuendo  its 
proper  office  of  giving  to  those  words  that  construction  which 
they  bore  in  reference  to  the  extrinsic  fact,  or  explanation  of 
their  particular  meaning.  In  slander  for  words  not  actionable 
in  themselves,  the  inducement  in  the  declaration  showing  their 
actionable  character  should,  of  course,  conform  to  the  truth  of 
the  facts.  If  a  crime  has  really  been  committed,  and  the  words 
sued  for  were  spoken  in  reference  to  it,  that  matter  should  be 
averred.  LinviUe  v.  Earlywine,  4  Blackf.,  469.  Or  if  the  de- 
fendant has  been  in  the  practice  of  using  the  words  to  express 
the  commission  of  a  crime,  that  fact  should  be  alleged.  Gold- 
stein v.  Foss  et  al.,  4  Bing.,  489 ;  Angle  v.  Alexander,  7  Id.,  119. 
Or  if  a  word  or  phrase  has  a  particular  and  criminal  meaning 
different  from  its  ordinary  import,  and  was  used  in  its  oppro- 
bious  sense  by  the  defendant,  those  facts  should  appear.  Forbes 
v.  King,  1  Dowl.  P.  C,  672;  2  Chitt.  Pr.,  549,  n.  y;  Day  v. 
Robinson,  1  Adol.  &  E.,  554;  4  N.  &  M.,  884.  It  is  usual  to 
state  such  and  similar  matters  in  a  distinct  allegation ;  but 
they  may  be  incorporated  into  the  colloquium.  Riaket  et  ux.  v. 
Stanley,  6  Blackf.,  169. 

Fer  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

H.  Brown  and  A.  A.  Hammond,  for  the  plaintiffs. 

W.  W.  Wick  and  H.  H.  Barbour,  for  the  defendants. 


[*119]  *Smith  v.  Addleman. 

Vendor  aj^H)  Purchaser — Comtkact  to  Convey. — A  and  B,  agreed  under 
seal  that  A  should  sell  and  convey  certain  real  estate  to  B,  for  which  the 
vendor  was  to  receive  a  certain  sum,  &c.,  when  there  should  be  made  to  the 
purchaser  a  good  and  sufficient  deed  for  the  property.  Held,  that  this  con- 
tract meant  that  A  himself  should  execute  the  deed.  Held,  also,  that  B'a 
subsequent  consent  by  parol  to  accept  a  deed  for  the  property  executed  by  a 
third  person,  and  A's  tender  of  such  deed  to  B,  did  not  authorize  A,  in  case 
of  non-payment,  to  sue  B,  on  the  original  contract.(a) 

ya)Soe  Mix  v.  Ellsworth,  6  Ind.,  017. 
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ERROR  to  the  Wayne  Circuit  Court. 

Blackford,  J. —  William  S.  Addleman  brought  an  action 
of  covenant  against  Smith  upon  the  following  writing  obliga- 
tory : 

"Know  all  men  by  these  presents,  that  I,  William  S.  Addle- 
man, of,  &c.,  am  held  and  firmly  bound  unto  John  Smith,  of, 
&c.,  in  the  sum,  &c.,  to  be  paid  to  the  said  John  Smith,  &c. 
Sealed  with  my  seal  and  dated  this  1st  of  Sept.,  1841.  Now, 
whereas  the  said  William  S.  Addleman  hath  granted,  bargained, 
and  agreed  to  sell  and  convey  unto  the  said  John  Smith  a  cer- 
tain lot  situate,  &c.,  for  which  the  said  Addleman  is  to  receive 
$500  in  bankable  paper  when  there  is  made  to  said  Smith  a 
good  and  sufficient  deed,  also  §800  to  be  paid  to  said  Addleman 
one  year  from  the  date  of  said  deed,  &c.  In  witness  whereof, 
&c.      William  S.  Addleman,  [seal.]     John  Smith,  [seal.]  " 

The  declaration  avers  that  the  plaintiff  caused  to  be  made 
out,  in  due  form  of  law,  a  good  and  sufficient  deed  in  fee-sim- 
ple to  the  defendant  for  the  lot;  that  he  tendered  the  same  to 
him  and  demanded  the  $500;  that  the  defendant  refused  to 
pay,  &G. 

Plea,  that  the  plairitiff  had  not  tendered  to  the  defendant  a 
good  and  sufficient  deed  for  the  premises,  &c. 

The  cause  was  submitted  to  the  Court,  and  judgment  ren- 
dered for  the  plaintiff  for  $502. 

On  the  trial,  the  plaintiff  introduced  the  agreement  on  which 
the  suit  was  founded.  He  also  introduced  a  bond  dated  the  8th 
of  February,  1839,  executed  by  one  Blanchard  to  Benjamin  W. 
Addleman,  conditioned  for  the  obligor's  making  to  the  obligee 
a  conveyance  of  said  lot  on  payment  of  the  purchase- 
[*120]  money.  There  were  indorsed  on  this  title  *bond  two 
assignments,  one  from  the  obligee  to  the  plaintiff,  and 
the  other  from  the  plaintiff  to  the  defendant.  It  was  proved 
that  the  plaintiff  and  defendant  had  spoken  to  Blanchard  to 
make  a  deed  for  the  lot  to  the  defendant,  but  that  Blanchard 
then  declined  to  do  so  until  he  should  obtain  legal  advice  on 
the  subject.  The  plaintiff  further  proved  that  a  conveyance 
of  the  lot,  executed  by  Blanchard  and  his  wife  on  the  8th  of 
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September,  1842,  had  been  tendered  by  the  plaintiff  to  the 
defendant,  and  its  acceptance  refused. 

This  is,  in  substance,  the  evidence  upon  which  the  plaintiff 
relied ;  and  we  are  of  opinion  that  it  is  not  sufficient  to  support 
tlie  action. 

The  agreement  on  which  the  suit  is  founded  states,  that  the 
))laintiff  had  agreed  to  sell  and  convey  the  lot  to  the  defendant ; 
for  which  the  plaintiff  was  to  receive  $500  when  there  should 
be  made  to  the  defendant  a  good  and  sufficient  deed.  We  un- 
derstand from  this  language  of  the  agreement,  that  the  plaintiff 
was  himself  to  execute  a  conveyance  of  the  lot  to  the  defend- 
ant; and  that,  on  the  execution  of  such  conveyance,  the 
defendant  was  to  pay,  <S:c.  Tlie  plaintiff  can  not  recover  upon 
the  contract  so  understood,  without  having  himself  executed  or 
offered  to  execute  the  conveyance.  He  relies  on  parol  evidence 
of  the  defendant's  subsequent  consent  to  receive  a  conveyance 
from  a  third  person  for  the  lot,  but  that  evidence  is  not  suffi- 
cient for  the  plaintiff.  The  law  is  well  settled  that  wlien  by  a 
sealed  agreement  a  party,  on  his  performance  of  a  particular 
act,  is  to  be  j)aid  a  sum  of  money,  he  must  perform  or  offer  to 
perform  that  act  before  he  can  recover  on  the  agreement.  That 
the  parties  had  subsequently  agreed  by  parol,  that  the  plaintiff 
should  perform  some  other  act  in  the  place  of  the  one  stipu- 
lated in  the  sealed  agreement,  and  that  he  had  actually 
})erformed  such  other  act,  will  not  authorize  a  suit  on  the 
sealed  agreement.  A  recovery  under  such  circumstances  would 
violate  the  maxim,  that  matters  which  are  contracted  for  by 
deed,  can  not  be  dissolved  except  by  deed.  The  following 
authorities  support  this  doctrine:  Heard  v.  ]\'adham,  1  East, 
619,  lliompsonv.  JBroiot,  1  Taunt.,  656;  8'inard  v.  Patterson, 
o  Blackf.,  353.  According  to  these  authorities,  if  the  defend- 
ant had  even  accejited  the  deed  tendered,  he  could  not 
['''121]  have  been  '''sued  on  the  original  contract,  the  plaintiff 
not  having  performed  or  offered  to  perform  his  part 
of  it.  The  case  of  Thompson  v.  Brown  was  shortly  this:  The 
master  of  a  ship  agreed  by  deed  with  the  owner  of  goods  to 
receive  a  cargo  at  Seville,  and  deliver  the  same  at  London  for  a 
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certain  sum.  The  cargo  was  accordingly  received  on  board  at 
Seville,  but  the  jDarties  then,  by  a  parol  agreement,  changed  the 
port  of  delivery  from  London  to  Liverpool,  and  the  cargo  was 
accordingly  delivered  at  tlie  latter  place.  In  a  suit  by  the 
master  for  the  freight  on  the  original  contract,  the  action  was 
held  not  to  lie,  on  the  ground  that  the  stipulation  by  deed  could 
not  be  dissolved  by  parol.  In  Heard  v.  ^Vadham,  a  case 
similar  to  tlie  one  before  us,  Lord  Kenyan  said  that  it  was 
impossible  for  the  plaintiff  to  answer  the  objection  made  to  his 
recovery  on  the  covenant;  that  he  had  covenanted  to  do  certain 
things  M-hich  had  not  been  done,  but  the  other  party  had 
indulgently  accepted  something  else  in  lieu  of  that  which  he 
might  have  insisted  upon ;  that  the  parol  agreement  so  sub- 
'Stituted  might  be  sufficient  whereon  to  found  an  action  of 
assumpsit;  but  that  it  could  not  be  the  foundation  of  an 
action  upon  a  covenant  under  seal,  M'hereby  the  parties  had 
bound  themselves  to  perform  a  different  contract. 

Fer  Curiam. — The  judgment  is  reversed  with  costs.     Cause 
remanded,  &c. 

/.  Rariden,  for  the  plaintiff. 

J.  S.  Newman,  for  the  defendant. 


Justice  and  Another  v.  Charles. 

Usury — PLEAcrNG. — Two  counts  in  debt.  To  the  first,  which  was  on  a  prom- 
issory note  given  in  1841,  witli  interest  at  ten  per  cent,  per  ann.,  the  defend- 
ant pleaded,  that,  on,  &c.,  he  bought  of  one  3  a  certain  lot  of  ground  for 
$1,000,  and  executed  to  him  therefor  two  notes  of  $500  each,  with  interest 
at  six  per  cent,  per  ann.,  taking  from  B  a  bond  conditioned  for  a  conveyance 
for  the  lot  on  request ;  that  JE?  assigned  the  notes  to  the  plaintiff",  whicli,  at 
the  plaintiff's  request,  and  not  upon  any  valuable  consideration,  the  defend- 
ant took  up,  and  gave  the  note  in  said  count  mentioned,  and  another  for 
;  and  that  B  had  no  title  to  the  lot. 

Same. — To  so  much  of  the  interest  on  tlie  note  described  in  tlie  first  count  as 
exceeds  six    per  cent,  per  ann.,  tlie  defendant  pleaded  that  he  executed 
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[*122]     two  notes  af '••$500  each,  at  six  per  cent,  per  ami.  interest,  to  one  B  for 

a  certain  lot  of  ground ;  that  B  assigned  the  notes  to  the  plaintiff; 

and  that,  on,  &c.,  in  1841,  the  defendant,  at  the  plaintiff''.s  request,  and  not 

upon  any  valuable  consideration,  took  up  said  notes,  and  gave  the  note  in 

said  count  mentioned,  and  another  for  ;  they  being  for  the  balance 

due  on  the  assigned  notes. 

Held,  that  both  said  pleas  were  bad.(a) 

Same. — The  second  count  was  on  a  promissory  note  given  in  1842,  with  inter- 
est at  ten  per  cent,  per  ami.  Held,  on  demurrer  to  tiiis  count,  that  so  much 
of  the  second  section  of  the  act  of  1838  regulating  interest,  as  allowed  more 
than  six  percent,  per  aim.,  was  repealed  by  an  act  of  1S4'2;  tliat  the  note 
described  in  said  count,  wliich  was  given  after  such  repeal,  was  usurious 
and  void  ;  and  that  the  count  was  therefore  bad. 

ERROR  to  the   Wayne  Circuit  Ccuirt. 

Blackford,  J. —  diaries  brought  au  action  of  debt  against 
Justice  ami  another.  Tlic  dechiration  contains  two  counts. 
The  first  count  is  on  a  promissory  note  executed  on  the  27th 
of  October,  1841,  for  the  payment  to  the  plaintifi',  one  day  after 
date,  of  the  sum  of  §250,  with  interest  at  the  rate  of  ten  per 
cent,  per  aiuiuni.  The  second  count  is  on  another  promissory 
note,  execurc(,l  on  tlie  2d  of  Febraarij,  1842,  i'or  tlie  payment 
to  tlie  })lai!!tiff,  on  demand,  of  $530,  with  interest  at  the  rate 
of  ten  per  cent,  [wr  a.nii.Hiii.  To  the  first  count  there  are  three 
pleas:  1,  That  on,  eVsc,  the  defendants  bought  of  one  Baldwin 
a  certain  lot  of  ground  for  $1,000,  and  executed  t(j  him  there- 
for two  notes  of  §500  each,  with  interest  at  six  per  cent,  per 
an)iniii,  taking  from  Baldwin  a  bond  conditioned  tor  a  convey- 
ance for  the 'lot  on  request;  that  Baldwin  assigned  the  notes  to 
the  plaintiff,  wiiich,  at  tlie  plaintiff's  request,  and  not  upon  any 
valuable  consideration,  the  defendants  took   up,  and  executed 

the  note  in  said  count  mentioned,  and  another  for ;  and 

that  Baldwin  had  no  title  to  the  lot.  Tiie  second  plea,  the  de- 
fendants admit,  can  nOt  be  supported.  The  following  is  the 
bird  plea:  To  so  much  of  the  interest  on  the  note  described 
in  the.  first  coiuit  as  exceeds  six  per  cent,  per  annum,  the  de- 
fendants say  that  they  executed  two  notes  of  $500  each,  at  six 
'per  cent,  per  annum  interest,  to  one  Baldiuin,  for  a  certain  lot 

{a  tiraii  y.  rearsallyVi   In  1.,  :i;4  ;   .1/,.rr  s   v.   \\hil„iore,21   Id.,  418. 
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of  ground;  that  JBaldw in  assigned  the  notes  to  the  plaintiff' 

and  that  on  the  27th  of  October,  1841,  the  defendants,  at  the 

plaintiff's  request,  and  not  upon  any  valuable  consid- 

[*123]     eration,  took  up  said  notes,  and  executed  the  note  *in 

the  first  count  mentioned,  and  another  for ;  they 

constituting  the  balance  due  on  the  assigned  notes. 

The  plaintiff  demurred  to  these  pleas,  and  the  defendants 
demurred  to  the  second  count. 

The  demurrers  to  the  pleas  were  sustained,  and  the  demur- 
rer to  the  second  count  was  overruled.  Judijment  for  the 
plaintiff  for  the  amount  due  on  the  notes  described  in  the  two 
counts  of  the  declaration. 

The  first  plea,  which  relies  on  a  want  of  consideration  for 
the  promise,  is  bad.  It  shows  that  in  consideration  of  two 
notes,  on  one  of  which  the  first  count  is  founded,  tha  plaintiff' 
gave  up  to  the  defendants  the  two  notes  assigned  to  him  bv 
Baldwin;  and  thus,  if  as  the  plea  says,  the  notes  given  up 
were  without  consideration,  the  plaintiff  relinquished  a  right 
of  action  against  Baldwin  on  the  assignment  of  the  notes  given 
up.  That  relinquishment  was  a  sufficient  consideration  for  the 
notes  executed  to  the  plaintiff.  Besides,  the  plea  does  not  show 
but  that  the  notes  given  up  were  for  a  much  larger  sum  than 
those  for  which  they  were  exeiianged.  The  third  plea  attempts 
to  show  a  want  of  consideration  for  part  of  the  promise.  With 
respect  to  that  plea  it  is  only  necessary  to  say,  that  it  admits 
that  the  defendants  were  indebted  to  the  plaintiff  in  a  certain 
sum  of  money,  and  shows  that  the  note  in  question,  payable 
one  day  after  date,  was  given  in  part  payment  of  the  debt. 
There  was  plainly,  then,  a  full  consideration  for  the  note  with 
the  legal  interest  contracted  for,  on  which  the  first  count  is 
founded. 

The  validity  of  the  second  count  remains  to  be  examined. 
That  count  shows  that  the  note  described  in  it,  was  for  the 
payment  of  a  certain  sum  with  interest  at  the  rate  of  ten  p^r 
cent,  per  annum.  The  second  section  of  the  act  of  1838,  regu- 
lating the  interest  of  money,  authorized  such  contracts  as  the 
one  we  are  now  considering.     In  1842,  however,  an  act  was 
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passed  containing  a  section  as  follows:  "So  much  of  the  sec- 
ond section  of  the  act  entitled  An  act  regulating  the  interest 
of  money  in  the  State  of  Indiana,  approved  February  1,  1831, 
as  allows  a  higher  rate  of  interest  than  six  j)er  centum  per 
annum,  be  and  the  same  is  liereby  repealed."  There  was  no 
statutory  provision,  when  that  repealing  section  was  passed, 
which  allowed  a  higher  rate  of  interest  than  six  per 
['^^124]  ^cent.  per  annum,  except  the  second  section  of  the  act 
of  1838  to  which  we  have  just  referred;  and  the 
words,  therefore,  "Approved  February  1,  1831,"  in  the  repeal- 
ing section,  are  inconsistent  with  the  other  parts  of  that  sec- 
tion. Those  words  were  no  doubt  inserted  in  the  repealing 
section  by  mistake,  which  probably  occurred  in  copying  the 
title  of  the  printed  act  of  1838,  containing  the  said  second 
section,  annexed  to  which  title  those  words  are  inserted,  al- 
though, in  fact,  that  act  was  approved,  not  in  1831,  but  in 
1838.  The  whole  repealing  section,  leaving  out  the  words 
''Approved  February  1,  1831,"  correctly  describes  the  second 
section  of  the  act  of  1838;  and  those  words,  being  repugnant 
to  the  rest  of  the  section  which  contains  them,  and  inserted  as 
we  conceive  by  mistake,  nniy  be  rejected.  This  is  the  only 
view  of  the  repealing  section  of  1842,  which  can  give  eifect  to 
that  section  and  to  the  obvious  intention  of  the  Legislature, 
and  we  adopt  it,  though  it  must  be  admitted  that  the  question 
is  not  free  from  difficulty. 

Considering  so  much  of  tlie  second  section  of  the  act  of  1838 
respecting  interest,  as  allows  a  higher  rate  of  interest  than  six 
per  cent,  per  annum,  to  be  repealed  by  the  act  of  1842,  it  fol- 
lows that  the  note  described  in  the  second  count,  which  was 
executed  after  such  repeal,  Avas  usurious  and  void  as  being  a 
contract  expressly  prohibited  by  the  act  of  1838. 

The  illegality  of  the  note  in  question  is  shown  by  the  second 
count,  and  the  demurrer  to  that  count,  therefore,  should  have 
been  sustained. 

According  to  this  opinion  of  the  case,  the  judgment,  which 
was  obtained  in  September,  1843,  in  favour  of  the  plaintiff  for 
the  amount  of  both  the  notes  sued  on  is  erroneous. 
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Per  Curiam. — The  judgment  is  reversed  with  costs.     Gause 
remanded,  &c. 

/.  A.  Fay,  for  the  plaintiffs. 

J.  S.  Newman,  for  the  defendant. 


[*125]  *Underhill  v.  Williams  and  Others. 

Contract  to  Coxvp:y — Statute  of  Frauds. — A  bill  in  chancery  alleged 
tlie  foUowins:  facts:  A  purchased  from  a  county  agent  a  certain  town-lot, 
paid  the  purchase-money  except  a  small  sum,  received  a  title-bond,  and  was 
put  into  possession.  The  obligee  sold  the  lot  to  B,  B  sold  to  C,  Csold  to  D, 
D  sold  to  E  who  made  valuable  improvements.  E  sold  to  F,  who  sold  to 
the  complainajit.  The  title-bond  remained  with  the  obligee  nnassigned 
during  the  sales  to  B,  Ac,  and  at  each  of  them,  the  purchase-money  was 
paid,  and  the  purchasers  were  respectively  put  into  jjossession.  The  com- 
plainant, soon  after  his  purchase,  obtained  from  i^'an  order  on  the  obligee 
for  an  assignment  of  the  bond,  &c.  The  obligee  acknowledged  Fs  right  to 
control  the  assignment,  but  afterwards,  at  Fs  request,  assigned  the  bond 
to  him. 

Held,  that  the  case  was  not  within  the  statute  of  frauds,  and  that  the  bill  was 
sufficient.  Held,  also,  that  the  Court  Avas  competent  to  decree  that  i* 
.=hould  assign  the  bond  to  the  complainant,  that  the  obligee  should  pay  the 
county  agent  the  part  of  the  purchase-money  due  him,  and  that,  on  such 
payment,  the  agent  should  convey  the  lot  to  the  complainant. 

ERROR  to  the  Kos^chisho  Circuit  Court. 

Sullivan,  J. — Bill  for  specific  performance.  J.R.  Williams 
purchased  from  the  agent  of  the  county  of  Kosciusko  lot  No. 
73  in  the  town  of  Warsaw,  paid  all  the  purchase-money,  except 
the  sum  of  $7,  received  a  bond  signed  by  the  county  agent  for 
the  conveyance  of  the  title,  and  was  put  into  possession  of  the 
lot.  J.  11.  Williams  subsequently  sold  to  one  Blair,  Blair  sold 
to  Nidt,  Nutt  to  Pottinr/er,  Pottinger  to  W.  Williams  who  made 
valuable  improvements  on  the  lot;  W.  Williams  sold  to  one 
Tihbetts  and  TibbeUs  to  the  complainant.  At  the  sale  by  J.  P. 
Williains  to  Blair  the  title-bond  was  not  assigned,  but  at  that 
sale,  and  all  the  sales  subsequently  made,  the  title-bond  re- 
mained in  the  possession  of  Williams  unassigned.     At  each  of 
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the  several  contracts  above-mentioned  the  purchase-money  was 
paid,  and  the  purchasers  respectively  put  into  possession.  The 
bill  states  that  a  short  time  after  the  purchase  from  Tibbdts  by 
the  complainant,  the  latter  obtained  from  Tibhetts  an  order 
directed  to  /.  R.  Williams,  requesting  and  autliorizing  him  to 
avSsign  the  title  bond  to  Sylvestei'  Underhill,  a  minor  son  of  the 
complainant,  for  the  complainant's  use;  that  the  order  was 
shown  to  Williams  who  acknowledged  the  right  of  Tibhetts  to 
control  the  transfer  of  the  title  bond;  but  that  afterwards,  at 
the  request  of  Tibbetts,  he  assigned  the  title-bond  to 
[*126]  him.  J.  R.  "^  Williams,  Blair,  Nutt,  Potthujer,  W. 
Williams,  Tibbetts,  Sylvester  Underhill  and  C.  Sleeper^ 
assent  of  the  countv  of  Kosciusko,  are  made  defendants  to  the 
bill.  The  prayer  of  the  bill  is,  that  Tibbetts  may  be  decreed  to 
assign  the  title-bond  to  the  complainant,  that  J.  R.  Williams 
be  decreed  to  pay  the  agent  of  Kosciusko  county  the  balance  of 
the  purchase-money  yet  due  for  the  lot,  and  that  the  agent,  on 
such  payment  being  made,  convey  to  the  complainant.  There 
was  a  demurrer  to  the  bill,  and  the  ground  relied  upon  in  sup- 
port of  the  demurrer  was,  that  the  agreement  sought  to  be 
enforced  was  void  by  the  statute  of  frauds  and  perjuries.  The 
demurrer  was  sustained,  and  the  bill  dismissed. 

The  statute  of  frauds  and  perjuries  does  not  aflPect  a  paro* 
contract  for  the  sale  of  lands  Avhere  the  purciiaser  is  put  into 
possession,  especially  where  the  purchase-money  has  been  paid 
and  valuable  improvements  made  on  the  land.  Such  a  case  is 
excepted  from  the  operation  of  the  statute  for  the  reason 
amongst  others,  that  if  the  contract  were  not  valid  the  pur- 
chaser would  be  made  a  trespasser,  and  as  such  be  liable  to 
answer  for  the  rents  and  profits.  A  fraud  would  be  practiced 
on  him.     Moreland  v.  Lemasters,  4  Blackf.,  383. 

By  the  terms  of  the  contract  between  Tibbetts  and  the  com 
})lainant,  the  latter  was  entitled  to  the  title-bond  from  ./.  R 

Williams.  The  procurement  of  the  bond  by  Tibbetts  after  the 
contract,  and  in  violation  of  it,  was  a  fraud  upon  the  complain- 
ant.     Tibbetts  holds  the  bond  as  the  trustee  of  the  complainant 

who  has  a  right  to  the  possession  of  it  and  it  is  competent  for 
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a  Court  of  chancery  to  decree  an  assignment  of  it.  The  Court 
ns  it  respects  that  point,  therefore,  should  have  entertained 
the  bin. 

The  remedial  powers  of  a  Court  of  chancery  are  also  com- 
petent, we  think,  to  afford  relief  to  the  complainant  against 
J.  R.  Williams.  The  complainant  has  paid  the  full  value  for 
the  lot,  but  can  not  obtain  a  title  until  the  balance  due  from 
Williams  to  the  county  agent  is  paid.  Williams  also  has 
received  full  value  for  the  lot.  The  complainant  is  not  only 
without  title  in  consequence  of  the  default  of  Williams,  but  he 
may,  by  a  suit  at  law,  be  deprived  of  the  possession.  Under 
sucii  circumstances,  Williams  may  not  fold  his  arms  and 
stand  still  while  liis  assignee,  though  a  remote  one, 
[-'^127]  ^suffers  or  is  in  danger  of  suffering.  He  is  under  a 
legal  obligation  to  remove  every  obstacle  out  of  the 
way  of  obtaining  a  clear  title  to  the  lot,  and  the  right  to 
enforce  that  obligation  inures,  in  equity,  to  his  assignee.  It  is 
the  peculiar  province  of  a  Court  of  chancery,  in  matters  com- 
plicated and  various,  to  bring  all  the  parties  interested  before 
it,  and  to  make  such  decree,  affecting  each  of  the  parties,  as 
the  ends  of  justice  require. 

Upon  the  whole  case,  therefore,  we  are  of  opinion  that  it  was 
competent  for  the  Court  to  decree  that  Tihbetts  should  assign 
■'he  title-bond  to  the  complainant;  that  Williams  should  pav 
che  balance  of  the  purchase-money  to  the  county  agent;  and 
that  upon  such  payment  being  made,  the  agent  should  convey 
to  the  complainant. 

Per  Curiam.  —  The  decree  is  reversed  with  costs.  Cause 
remanded,  &c. 

B.  D.  Pratt,  for  the  plaintiff. 

J.  W.  Chapman  and  A.  L.  Osborn,  for  the  defendants. 
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The  State,  on  the  Relation  of  Bird,  v.  Hood  and  Another. 

Pkactice. — In  debt  there  was  two  issues  in  fact,  one  was  immaterial,  the  otlier 
was  valid  and  on  a  plea  in  bar  of  the  whole  cause  of  action.     Verdict  for 

tlie  defendant.  Jleld,  that  the  immateriality  of  one  of  the  issues  was  no 
cause  for  settinc;  aside  the  verdict.(a) 
Executor's  Bond,  Liability  of  Surety. — An  executor's  bond  was  condi- 
tioned, tiiat  it'  A  should  well,  tec,  perform  his  duties,  &c.,  as  executor  of  B, 
deceased,  tlien  the  bond  to  be  void,  &c.  Held,  that  the  surety  in  the  bond 
was  not  lialjle  fnr  any  previous  acts  of  the  executor. 

APPEAL  from  the  lluntington  Circuit  Court. 

Stjleivan,  J. — Debt  by  the  phtintiif  against  the  defendants 
on  the  bond  of  an  executrix  suggesting  a  devastavit.  The 
defendants  pleaded  three  pleas.  The  first  was  plene  adminis- 
iravit,  and  the  second  was  that  the  bond  was  delivered  by  the 
defendants  to  one  Williamson  Wright  as  an  escrow.  The  plain- 
tiff replied  to  those  pleas,  and  the  issues  were  tried  by  a  jury. 
Verdict  and  judgment  for  the  defendants.  The  third  plea 
was  demurred  to  by  the  plaintiff  and  the  demurrer  sustained. 
No  question  therefore  arises  on  that  plea,  and  it  is 
[*128]  -''not  necessary  to  notice  it.  After  tlie  return  of  the 
verdict,  the  plaintiff"  moved  to  set  it  aside  and  award 
a  repleader  on  account  of  the  immateriality  of  the  issues,  which 
motion  the  Court  overruled.  A  motion  to  enter  a  judgment 
oion  obstante  veredicto  was  also  overruled. 

The  Court  did  not  err  in  overruling  the  motions  of  the 
])laintiff.  If  it  be  admitted  that  the  issue  on  the  first  plea  was 
immaterial,  the  second  plea,  which  was  in  bar  of  the  whole 
action,  Avas  good.  The  evidence  is  not  spread  upon  the  record, 
uid  it  may  have  been  upon  the  latter  issue  that  the  verdict  was 
Ibund  for  the  defendants. 

Upon  the  trial  of  the  cause,  the  plaintiff  moved  the  Court  to 
give  the  ibllowing  instruction  to  the  jury,  whicli  was  refused, 
viz.:  That  if  it  be  proved  that  Britton  the  first  surety  on  the 
bond  of  the  executrix  was  exonerated,  and  Ew'ing  signed  a  new 

li^lluiieii  V.  l.<it)hi,  -J  1 11(1.,  477. 
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"bund  as  her  surety,  he,  Ewing,  becuine  liable  on  the  new 
bond  for  all  previous  acts  done  by  her  as  such  executrix.  There 
i.s  no  evidence  upon  the  record,  either  in  the  condition  of  the 
bond  or  otherwise,  to  show  us  under  what  circumstances  the 
bond  was  given.  The  inquiry  suggested  by  the  instruction 
asked  is,  Avhether  Ew'mg,  the  surety,  is  liable  for  all  acts  done 
by  Mrs.  Hood,  the  executrix,  previously  to  his  signing  the 
bond,  or  whether  his  liability  commences  at  that  time.  We 
have  a  statute  which  authorizes  the  surety  of  an  executor, 
administrator,  or  guardian,  if  he  wishes  to  discharge  himself 
from  liability,  to  go  before  the  Court  by  whom  his  bond  had 
been  approved,  and  make  application  to  be  discharged;  and  the 
Court  to  whom  the  application  is  made,  may  require  the  prin- 
cipal to  execute  a  further  bond  for  the  performance  of  the  con- 
dition of  the  former  bond,  with  such  additional  security  as  mav 
oe  approved,  &c.  R.  S.,  1838,  pp.  423,  4.  The  condition  of 
the  bond  on  which  this  suit  is  brought  is  as  follows,  viz.,  "The 
condition  of  the  above  obligation  is,  that  if  the  said  Sophia  C. 
Hood  shall  well  and  truly  and  faithfully  perform  the  duties 
and  trusts  committed  to  her  as  executrix  of  the  estate  of  Wil- 
liam N.  Hood,  late  of  Miami  county,  deceased,  then  said  bond 
to  be  void,  otherwise  to  remain  absolute."  The  law  is  settled, 
that  a  surety  can  not  be  made  liable  beyond  his  undertaking. 
Here  the  undertaking  of  the  surety  was  altogether 
[=^129]  prospective.  It  had  *no  reference  to  the  past  acts  of 
the  executrix,  if  there  were  any  such  acts.  If  there 
had  been  proceedings  under  the  statute  above  recited,  and  the 
condition  of  the  bond  had  been  according  to  the  statute,  there 
would  have  been  more  appropriateness  in  the  instruction 
asked ;  but  as  there  is  no  undertaking  by  the  surety  in  respect 
to  the  past  acts  of  the  executrix,  the  Court  did  right  to  refuse 
the  instruction. 

Per  Curiam. — The  judgment  is  affirmed  at  the  costs  of  the 
relator. 

H.  Choper,  for  the  appellant. 

R.  Brackenridge,  for  the  appellees. 
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Jackson   v.   Goodtitle,   on  the  Demise  of  Bromley,  in 

Error. 

THE  copy  of  a  declaration  in  ejectment,  with  a  notice 
requiring  an  appearance  at  the  term  next  after  that  which 
followed  the  time  when  the  notice  issued,  was  served  on  the 
tenant  in  possession.     Held,  that  the  notice  was  illegal. 

Judgment  in  such  action  can  not  be  rendered  against  the 
casual  ejector,  until  after  the  tenant  in  possession  has  made 
default.     R.  S.,  1838,  p.  260. 


Davis  and  Others  v.  Crow. 

Replevin-Bond — Pleading. — In  an  action  on  a  replevin-bond,  a  plea  that 
the  property  replevied  belongs  to  the  plaintiff  in  replevin  is  bad. 

Same. — A  replication  in  snch  suit  assigned  as  a  breach  of  the  condition  of  the 
bond,  that  the  plaintiff  in  replevin  did  not  without  delay  prosecute  the 
action  of  replevin,  but  suffered  a  nonsuit  therein,  as  appeared  by  the  rec- 
ord, &c.  Held,  that  a  rejoinder  of  7iul  tiel  record  to  the  replication  should 
conclude  to  the  Court. 

Same — Fees. — In  an  action  on  such  bond,  the  plaintiff  can  not  recover  the 
fees  paid  to  his  lawyer  in  the  replevin-suit,  nor  compensation  for  his  own 
attendance  at  Court  in  that  suit,  nor  his  lawyer's  fees  paid  in  the  suit  on  the 
bond. (a) 

Same — Keeping  Property  Levied  on. — A  constable  seized  some  horses  of 

A  on  an  execution  against  him,  and  delivered  them  to  JB  to  be  kept.     A, 

without  satisfying  the  execution,  tendered  to  B  the  amount  of  the  expense 

of  keeping  the  horses,  and  demanded  them.     B  having  refused  to 

[*130]         deliver  the  horses,  A  replevied  them,  and  ■■afterwards  suffered  a 

nonsuit  in  the  action  of  replevin.     Held,  in  a  suit  by  B  against  A 

and   his  sureties  on  the  replevin-bond,  that  the  plaintiff  was  entitled  to 

recover  in  damages  a  reasonable  charge  for  the  keep  of  the  horses,  and  that 

he  was  not  bound  to  receive  the  money  tendered. 

ERROR  to  the  Warren  Circuit  Court. 

Dewey,  J. —  Crow,  assignee  of  the  sheriff  of  Warren  countVj 

{a)Mnier  v.  Hai/s,  2G  lud.,  380. 
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sued  Davis  and  his  sureties  iu  debt  for  the  penalty  of  a 
replevin-bond,  given  in  an  action  of  replevin  in  which  Davis 
was  plaintiff  and  Crow  defendant.  The  defendants  craved 
oyer  of  the  bond  and  condition,  and  spread  them  upon  the 
record.  The  condition  was  iu  the  usual  form,  for  the  prosecu- 
tion of  the  action  of  replevin  with  effect  without  delay,  and  for 
a  return  of  the  property  replevied  should  a  return  be  awarded. 
The  defendants  pleaded  three  pleas :  1st,  Covenants  performed 
generally;  2d,  Payment  of  the  penalty  of  the  bond;  and,  3d, 
That  the  property  replevied  belonged  to  Davis,  the  plaintiff  in 
the  replevin.  The  plaintiff  replied  to  the  first  plea,  denying 
performance  of  the  covenants,  and  assigned  for  a  breach  of  the 
condition  of  the  bond,  that  Davis  did  not  prosecute  the  action 
of  replevin  with  effect  without  delay,  but  that,  at  a  certain 
term  of  the  Circuit  Court,  he  suffered  a  nonsuit  therein,  as 
appeared  of  record,  &c.  Replication  in  denial  of  the  plea  of 
payment.  Demurrer  to  the  third  plea.  The  defendants  re- 
joined mil  tiel  record  to  the  replication  assigning  the  breach  of 
the  bond,  and  concluded  to  the  country.  Special  demurrer  to 
the  rejoinder,  assigning  for  cause  that  it  concluded  to  the 
country  instead  of  the  Court.  The  demurrers  to  the  rejoinder 
and  to  the  third  plea  were  sustained.  The  issue  on  the  second 
plea  was  tried  by  a  jury.  Verdict  and  judgment  for  the 
plaintiff. 

On  the  trial,  the  plaintiff  was  allowed  to  prove,  for  the  pur- 
pose of  increasing  the  damages,  $15.00  paid  by  him  for 
lawyers'  fees,  and  $9.00  for  his  own  attendance  at  Court,  in 
the  replevin-suit,  and  $15.00  more  for  lawyers'  fees  in  this 
action.  And  it  having  been  proved  that  the  property  replev- 
ied, consisting  principally  of  horses,  had  been  taken  on  execu- 
tion against  Davis,  and  placed  by  the  constable  who  took  it,  in 
the  hands  of  the  plaintiff  to  be  taken  care  of,  from  whose  pos- 
session it  was  replevied,  he  was  allowed  to  give  in 
[*131]  evidence  a  claim  to  $3.00  for  the  keep  of  the  *horses, 
and  for  his  trouble  in  taking  care  of  the  property. 
The  defendants  objected  to  all  this  evidence.  The  defendants 
offered  to  prove  that,  while  the  property  was  in  the  hands  of 
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the  plaintiff^  as  the  bailee  of  the  constable,  and  before  the  exe- 
cution was  satisfied,  Davia  tendered  to  the  plaintiff  ^3.00  for 
keeping  the  horses  and  for  his  trouble  about  the  property, 
which  he  refused  to  receive.  This  testimony  being  objected  to 
was  excluded. 

We  think  the  two  demurrers  were  correctly  sustained.  The 
third  plea,  that  the  property  belonged  to  the  plaintiff  in  re- 
plevin, was  no  answer  to  the  action  for  the  penalty  of  the 
bond,  nor  did  it  meet  the  breach  of  the  condition  subsequently 
assigned,  that  the  plaintiff  in  replevin  failed  to  prosecute  his 
suit  with  effect,  &c.  Sherry  et  al.  v.  Foresman  et  al.,  6  Blackf., 
56.  And  the  rejoinder  of  mil  tiel  record  was  faulty  in  con- 
cluding to  the  country.    It  should  have  concluded  to  the  Court. 

The  decision  of  the  Circuit  Court,  in  allowing  the  plaintiff 
to  give  in  evidence  the  amount  of  his  lawyers'  fees,  and  of  his 
claim  for  compensation  ibr  attending  Court  in  the  action  of 
replevin,  is  attempted  to  be  justified  by  the  statute  regulating- 
proceedings  in  replevin.  That  act  provides  that,  when  the 
replevin-bond  is  forfeited,  the  defendant,  in  an  action  upon  it, 
^' shall  recover  such  sum  as  shall  be  just  and  equitable;  and 
if  the  plaintiff  (in  replevin)  shall  recovei',  he  shall  in  like 
manner  recover  damages  for  the  detention  of  the  goods  and 
chattels."  R.  S.,  1838,  p.  476.  We  do  not  think  the  statute 
justified  the  admission  of  the  evidence.  It  is  certain  that  the 
plaintiff  in  re])levin,  had  he  been  successful,  could  not  have 
recovered  in  damages  the  amount  of  his  lawyers'  fees,  nor 
compensation  for  his  own  attendance  on  Court;  and  we  do  not 
see  the  justice  or  equity  of  allowing  the  defendant  in  replevin 
to  recover  such  damages,  when  they  are  forbidden  to  his  adver- 
sary. There  is  still  less  pretense  for  including  the  expense  cf 
employing  counsel  in  this  cause  in  the  damage  for  a  breach  of 
the  bond. 

But  the  claim  for  taking  care  of  the  replevied  property 

stands  on  different  ground.     That  claim  constituted  a  part  of 

the  cost  of  the  execution  on  which  the  property  was  taken. 

The  execution-debtor,  Davis,  had  no  right  to  the  pos- 

[*132]     session  *of  the  property  until  this  cost  was  paid  and 
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the  execution  satisfied.  He  replevied  the  property,  there- 
fore, wrongfully  from  the  possession  of  the  plaintiff  who  held 
it  as  the  bailee  of  the  constable.  We  think  ho  was  enti- 
tled to  reasonable  compensation  for  keeping  the  horses  and 
taking  care  of  the  property;  and  that  his  charge  for  so  doing 
constituted  a  proper  item  of  the  damages  for  a  breach  of  the 
condition  of  the  replevin-bond. 

There  was  no  error  in  rejecting  the  evidence  that  Davis  ten- 
dered to  the  plaintiff  the  amount  of  his  charge  for  keeping 
and  taking  care  of  the  property.  At  the  time  the  tender  was 
made,  Davis  had  no  right  to  make  it;  the  execution  under 
which  the  property  was  retained  by  the  plaintiff  as  the  bailee 
of  the  constable  was  then  unsatisfied.  The  bailment  was  not 
terminated,  and  the  plaintiff  was  bound  neither  to  receive  the 
tender,  nor  to  give  up  possession  of  the  property. 

There  was  an  informality  in  swearing  the  jury.  They  were 
sworn  only  to  try  the  issue  of  payment;  they  should  also  have 
been  sworn  to  inquire  of  the  damages  occasioned  by  the  assigned 
breach  of  the  bond.  But  as  no  objection  was  made  to  the  jury 
assessing  damages,  the  objection  was  perhaps  waived. 

Pe7'  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

R.  A.  Chandler,  for  the  plaintiffs. 

D.  3Iace,  for  the  defendant. 


Blair  and  Another  v.  Williams. 

Assignment — Parol  Evidence. — Suit  on  a  written  promise  by  the  defend- 
ant to  assign  to  the  plaintiff  a  note  on  a  third  person.  Held,  that  parol 
evidence  tending  to  show  that  the  assignment  was  to  be  without  recourse, 
was  inadmissible,  (a) 

ERROR  to  the  Decatur  Circuit  Court. 

Blackford,  J. — This  was  an  action  of  assumpsit  brought 

(it)CnmpbeU  v.  Rohbhis,  29  Ind.,  271;  10  Id..  187. 

Vol    VI.1:--10  (14o) 


132-33       SUPREME  COUET  OF  INDIANA. 

Elair  and  Another  v.  Williams. 

by  the  plaintiffs  in  error.  The  declaration  contains  several 
counts,  to  which  several  pleas  were  filed.  The  pleadings  may 
be  considered,  however,  so  far  as  the  question  we  are  to  de- 
cide is  concerned,  as  consisting  of  a  declaration  on  a 
[*133]  *written  promise,  and  of  the  plea  of  non  assumpsit. 
The  following  is  the  written  promise  relied  on:  "For 
value  received,  I  promise  to  assign  a  note  of  hand  I  hold  on 
Harrison  T.  Jones,  made  payable  to  me,  and  worth  on  the  face 
of  it,  on  the  25th  of  this  month,  $220  lawful  money  of  the  State 
of  Indiana,  unto  J.  and  P.  R.  Blair  of  Gi'eensburgh,  Indiana, 
sometime  in  the  month  o^  January,  1841.  December  26th, 
1840.     Samuel  Williams." 

Verdict  for  the  plaintiffs  for  one  cent,  and  judgment  on  the 
verdict. 

On  the  trial,  the  defendant  offered  parol  evidence  tending  to 
prove  that  the  note  which  he  had  agreed  to  assign  was  to  be 
assigned  without  recourse  on  him;  which  evidence  though 
objected  to  was  admitted. 

We  think  the  Court  erred  in  admitting  this  evidence.  The 
defendant's  contract  must  be  understood  to  be,  that  he  would 
assign  the  note  in  the  ordinary  form;  and  the  legal  effect  of 
such  an  assignment  is,  that  if  the  money  can  not  be  collected, 
by  due  diligence,  from  the  maker  of  the  note,  the  assignee  may 
look  to  the  assignor  for  payment.  The  evidence  in  question 
tended  to  show  that  the  assignment  was  not  to  be  in  the  ordi- 
nary form,  and  was  not  to  have  the  legal  effect  of  an  ordinary 
assignment.  It  therefore  tended  to  vary  the  written  contract 
of  the  defendant,  and  was  inadmissible.  Odam  v.  Beard,  1 
Blackf.,  191 ;   Wilson  v.  Black,  6  Blackf.,  509. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

6r.  H.  Dunn,  for  the  plaintiffs. 

W.  W.  Wick  and  L.  Barbour,  for  the  defendant. 
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The  State  Bank  v.  Slaughter,  Administrator. 

Notice  of  Non-payment.  —  A  promissory  note  was  payable  to  two  pei-sona 
not  partners,  and  indorsed  by  them.  Held,  tliat  notice  by  the  holder  of  the 
maker's  non-payment  should  be  given  to  each  of  the  indorsers.(a) 

APPEAL  from  the  Tippecanoe  Circuit  Court. 

Blackford,  J.  —  This  was  an  action  of  assumpsit  brought 

by  the  administrator  of  Chamberlain  against  the  State 

[*134]     Bank,  for  ^certain  dividends  on  bank  stock  belonging 

to  the  intestate's  estate.     Plea,  non  assumpsit.     The 

cause  was  submitted  to  the  Court,  and  judgment  rendered  for 

the  plaintiff. 

On  the  trial,  the  defendant's  possession  of  the  dividends  was 
admitted;  and  the  defense  was,  that  the  intestate's  estate  Avas 
indebted  to  the  defendant,  and  that  the  latter  therefore  was  not 
liable,  by  a  provision  of  the  bank  charter,  to  pay  the  dividends, 
whilst  that  indebtedness  of  the  estate  continued. 

To  prove  the  alleged  debt  to  the  bank,  the  following  prom- 
issory note  and  indorsements  were  introduced:  "$200.  Lafay- 
ette, Incl.,  Sept.  11,  1839.  Ninety  days  after  date,  I  promise  to 
pay  to  Edward  Barroll  and  John  C.  Chamherlin  or  order  $200, 
negotiable  and  payable  at  the  branch  at  Lafayette  of  the  State 
Bank  of  Jndiana,  .for  value  received.  James  White.  Credit 
the  drawer.  E.  Barroll.''  (Indorsed)  "Pay  the  State  Bank 
of  Jridiana.  Edward  Barroll.  J.  C.  Ghamberlin."  The 
maker's  non-payment  of  this  note,  and  due  notice  of  the  default 
to  the  plaintiff,  [Chamherlin  being  dead,)  were  also  proved. 
Barroll,  the  other  indorser,  resided  at  Lafayette  where  the 
defoult  occurred,  and  had  there  a  place  of  business.  The  only 
notice  for  him  of  the  maker's  default  was  deposited  in  the  post 
office  at  J^afayefte,  which  was  not  a  legal  notice.  Curtis  v.  The 
State  Bank,  6  Blackf.,  312;  Story  on  Bills,  451. 

We  are  of  opinion  that,  according  to  these  facts,  the  bank 
had  no  claim  against  the  plaintiff.     The  note  was  payable  to 

a)  Dichtrson  v.  Turner,  12  Ind.,  223. 
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two  persons  not  partners,  each  vi'  wliuiu  had  indorsed  it.  The 
contract  created  by  tlie  indorsement  being  joint  only,  the 
indorsers,  if  liable  at  all,  could  be  only  jointly  liable;  and  to 
render  them  so  liable,  the  notice  of  the  non-payment  should 
liave  been  o-iven  to  them  both.  The  foUowinii-  is  the  lano-uage 
of  Justice  Story  as  to  bills  of  exchange:  "Where  there  are 
several  persons,  who  are  joint  drawers  or  indorsers,-  entitled  to 
notice,  who  are  not  partners,  each  is  entitled  to  notice,  and, 
therefore,  notice  should  be  directed  to  his  own  proper  domicil  or 
place  of  business.  Where  they  are  partners,  notice  to  either  of 
the  partners  will  suffice,  at  the  domicil  of  either  of  them,  or 
at  their  usual  place  of  business."  Story  on  Bills,  335. 
[*135]  The  law  as  to  notice  to  joint  indorsers  ^-'must  be  the 
same,  whether  the  indorsement  be  of  a  promissory 
note  or  bill  of  exchange;  and  the  indorsers  in  the  present  case, 
therefore,  according  to  the  authority  cited,  were  discharged  for 
want  of  legal  notice  to  each  of  them. 

Per  Curiam. — The  judgment  is  affirmed,  with  3  per  cent. 
damages  and  costs. 

A.  Ingram,  for  the  appellant. 

J.  Pettit  and  S.  A.  Huff,  for  the  appellee. 


Reed  v.  SEPaxG  and  Another. 

Jurisdiction  of  Supreme  Court. — The  Supreme  Court  lias  no  jurisdiction 
in  any  case  commenced  before  a  justice  of  tlie  peace,  where  the  amount  in 
controversy  in  the  Supreme  Court,  exclusive  of  interest  and  costs,  is  less 
than  $20. (a) 

ERROR  to  the  Ilarshall  Circuit  Court. 

Sullivan,  J. — Trial  of  the  right  of  property.  The  claim- 
ant represented  himself  to  be  the  owner  of  a  bay  mare,  a 
cooking  stove,  a  bureau,  a  table,  &c.,  which  had  been  seizes* 
on  an  execution  in  favour  of  the  defendants  against  one  Crum. 

(u)LUIle  V.  The  Danville,  dc.    Co.,  18  Iiul.,  80. 
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On  the  trial  in  the  Circuit  Court,  the  cooking  stove  was  found 
to  belong  to  Crum  the  execution-defendant,  and  was  valued  at 
$18;  the  residue  of  the  property,  valued  at  $74,  was  decided 
to  belong  to  the  claimant. 

Various  erroi's  are  assigned,  but  we  have  not  examined  them 
as  we  are  of  opinion  that  this  Court  has  not  jurisdiction  of  the 
case.  The  ch\imant  has  obtained  all  he  sued  for  except  the 
cooking  stove,  the  value  of  which  is  $18.  The  defendants  do 
not  complain  of  the  judgment  of  the  Circuit  Court.  The  stove, 
therefore,  is  the  only  article  of  the  property  claimed  in  contro- 
versy. This  Court  has  not  jurisdiction  in  any  case  commenced 
before  a  justice  of  the  peace,  where  the  amount  in  controversy, 
exclusive  of  interest  and  costs,  is  under  the  sum  of  $20.  And 
it  is  the  amount  that  is  in  controversy  between  the  parties  in 
this  Court,  that  settles  its  jurisdiction.  Tripp  v.  Elliott,  5 
Blackf,  168.  As  it  is  manifest  that  the  amount  in 
[*136]  controversy  is  not  sufficient  *to  confer  jurisdiction 
upon  this  Court,  the  writ  of  error  must  be  dismissed. 

Per  Curiam. — The  writ  of  error  is  dismissed, 

J.  TF".  Chapman,  for  the  plaintiff. 

J.  G.  Marshall,  for  the  defendants. 


Mullikin  and  Another  v.  Latchem. 

Parent  Eight. — Covenant  on  a  sealed  note  brought  by  an  assignee  against 
the  maker.  Pleas,  1,  Failure  of  consideration,  without  showing  what  tlie 
consideration  was,  and  how  it  had  failed ;  3,  That  the  note  was  given  in 
part  consideration  of  a  deed  made  by  the  payee  of  tl)e  note,  by  wliich  he 
sold  the  defendant  the  exclusive  right  of  making,  &c.,  an  alleged  new  and 
useful  improvement  in  the  machine  for  steaming  and  renovating  feathers, 
for  which  a  patent  had  been  granted,  &c.;  that  the  payee  of  tlie  note,  had  no 
authority  to  sell,  &.C.,  because  the  assignment  of  the  patent  to  him  by  the 
assignee  of  the  patentee  had  not  been  recorded,  &c.;  4,  That  the  payee  of 
the  note  warranted  that  said  machine  would  greatly  improve  old  feathers, 
&c.,  when  in  truth  it  does  not  improve  them,  &.c.;  5,  The  .same  as  the  4th, 
■with  the  additional  averment  that  the  payee  of  the  note  knew  that  the 
machine  would  not  improve  old  'feathers,  &c.,  and  that  by  means  of  said 
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false  representations  the  defendant  was  induced  to  purchase  the  machine. 
Held,  that  the  1st,  4th,  and  5th  pleas  were  bad,  and  that  the  3d  waa 
good.(o) 

EHROR  to  tlie  Fayette  Circuit  Court. 

Sullivan,  J. — This  was  an  action  of  covenant  by  Latchem^ 
assignee  of  Cummins,  Wright,  and  Cole,  against  the  plaintifls 
in  error  on  an  instrument  of  writing  under  seal  for  the  pay- 
ment of  $106  in  current  bank  paper.  Tiie  pleas  were,  1, 
Failure  of  consideration;  2,  That  the  writing  obligatory  in  the 
declaration  mentioned,  was  executed  by  defendants  in  part  con- 
sideration of  a  certain  deed  made  by  Cummins,  Wright,  and 
Cole,  by  which  they  granted,  sold,  and  conveyed  to  the  defend- 
ants, their  heirs,  &,c.,  the  exclusive  right  of  making,  using, 
and  vending  to  others  to  be  used  within  the  counties  of  Jay, 
&c.,  in  the  State  of  Indiana,  an  alleged  new  and  useful  im- 
provement in  tiie  machine  for  steaming  and  renovating  feathers, 
for  which  letters  patent  had  before  that  time  been  granted  by 
the  United  States  to  B.  and  A.  Todd,  and  for  no  other  con- 
sideration whatever;  that  said  Cummins,  Wright,  and  Cole, 
had  no  authority  to  make  or  use  said  improvement, 
[*137]  *or  vend  the  same  to  others  to  be  used,  &c.,  where- 
fore, &c.  The  third  plea  avers  the  consideration  of 
the  instrument  of  writing  sued  on  to  be  as  stated  in  the  second 
plea,  and  alleges  that  at  the  time  of  said  sale,  Cummins,  Wright, 
and  Cole,  had  no  authority  to  sell,  &c.,  because  the  assignment 
of  the  patent  for  said  improvement  to  Cummins,  Wright,  and 
Cole  by  Bailey,  the  assignee  of  the  patentee,  had  not  been 
recorded  in  the  office  of  the  Secretary  of  State  of  the  United 
States.  The  defendants  pleaded,  fourthly,  that  before  and  at 
the  time  of  the  sale  of  said  patent  right,  the  assignors  of  the 
ukiintiff  warranted  that  said  machine  would  greatly  improve 
old  feathers  and  make  them  as  good  as  new  when  renovated  by 
it,  when  in  truth  it  does  not  improve  them,  nor  make  them  as 
good  as  new,  &c. ;  5,  The  same  facts  stated  as  in  the  fourth 
plea,  with  the  additional  averment  that  the  plaintiff's  assignors 

(u)Loce  V.  Oldhavt,  ii  Ind.,  52,  and  cases  there  cited. 
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well  knew  that  said  macliiiie  -would  not  improve  old  feathers 
and  make  them  as  good  as  new,  and  that  by  means  of  said 
false  representations,  the  said  Mullihin  et  al.  were  induced  tr 
purchase  said  machine.  To  the  second  plea  the  plaintiff  replied 
that  Cummins,  Wright,  and  Cole,  had  authority  to  make  ane' 
use  said  improvement,  and  to  vend  the  same  to  others  to  btf 
used,  &c.,  and  filed  general  demurrers  to  the  first,  third,  fourth, 
and  fifth  pleas.  The  Court  sustained  the  demurrers,  and  the 
issue  on  the  second  plea  Avas,  by  consent  of  parties,  tried  by 
tlie  Court,  and  judgment  given  for  the  plaintiff. 

The  demurrers  to  the  first,  fourth,  and  fifth  pleaa  were  cor- 
rectly sustained.  The  first  plea  was  deficient  in  not  showing 
Avliat  the  consideration  of  the  contract  was,  and  how  it  had 
failed.     A  plea  of  the  failure  of  consideration  should  do  both. 

The  fourth  and  fifth  pleas  did  not  present  a  bar  to  the  whole 
action.  The  matter  set  up  in  those  pleas  would  be  available, 
under  a  proper  issue,  in  mitigation  of  damages,  but  to  consti- 
tute a  defense  to  the  suit,  it  should  have  been  averred  in 
addition  to  the  matter  stated,  that  the  property  for  which  the 
note  was  given  was  of  no  value,  or  that  it  had  been  returned 
or  tendered  to  the  vendor.  This  point  was  decided  by  this 
Court  in  Howard  v.  Cadicalader,  5  Blackf.,  225;  Vide,  also, 
Wynn  v.  Hiday,  2  Blackf.,  123,  and  note. 

The  Court  erred  in  sustaining  the  demurrer  to  the 
[*138]  third  *plea.  That  plea  states  that  the  assignment  of 
the  patent  right  from  Bailey,  who  was  the  assignee  of 
the  original  inventors,  to  Cummins,  Wright,  and  Cole,  had  not 
been  recorded  in  the  office  of  the  Secretary  of  State  of  the 
United  States.  We  have  decided  that  the  act  of  Congress  of 
February  21,  1793,  requires  an  assignment  by  the  patentee  to 
be  recorded  in  the  Secretary's  office  to  give  validity  to  the  title 
of  the  assignee.  Higgins  v.  Strong  et  al.,  4  Blackf.,  182.  The 
act  also  requires  each  successive  assignment  to  be  so  recorded 
to  give  validity  to  the  title  of  subsequent  purchasers.  Unless, 
therefore,  the  assignment  to  Cummins,  Wright,  and  Cole,  from 
Bailey,  who  was  the  assignee  of  the  patentee,  be  recorded,  the 
former  acquired  no  right  to  the  thing  sold,  and  can  transfer 
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none.  For  these  reasons  \xc  are  of  opiuion  that  the  tliird  plea 
was  sufficient  to  bar  the  action. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
emanded,  &c. 

J.  A.  Fay  and  J.  S.  Neioman,  for  the  plaintiffs. 

C  H.  Test,  for  the  defendant. 


The  State,  on  the  Relation  of  Likens  v.  Westbrook  and 

Others. 

Jurisdiction  of  Justice. — An  execution  issued  by  a  justice  of  the  peace, 
reciting  a  judgment  for  $102.36,  without  showing  how  much  of  the  judg- 
ment was  for  the  debt,  and  how  much  for  interest  thereon,  was  held  not  to 
be  void,  (a) 

Same. — It  will  be  presumed  that  the  justice,  in  rendering  such  judgment,  was 
acting  within  his  jurisdiction. 

ERROR  to  the  Harrison  Circuit  Court. 

Dewey,  J. — This  was  an  action  of  debt  in  the  name  of  the 
State,  on  the  relation  of  Likens,  against  Westbrook,  a  constable, 
and  his  sureties,  on  his  official  bond.  The  condition  of  the 
bond  is  in  the  usual  form,  for  the  faithful  discharge  of  the 
duties  of  the  constable,  &c.  Three  breaches  are  assigned.  The 
first  alleges,  that  the  relator  recovered  a  judgment  before  a 
justice  of  the  peace,  against  one  Asa  Buckles,  on  the  16th  day 
of  July,  1841,  "  for  the  sum  of  $95.86  debt,  $4.66 
[*139]  interest,  and  $1.84  original  *costs,  making  in  all  the 
sum  of  $102.36,  with  interest  from  the  date  of  the 
judgment,  together  with  costs  of  suit;"  that  on  the  18th  day 
of  May,  1842,  the  relator  caused  an  execution  to  issue  on  the 
judgment,  returnable  in  one  hundred  and  twenty  days,  which 
execution,  after  reciting  that  the  relator,  on  the  16th  day  of 
May,  1841,  obtained  judgment  against  Buckles,  before  the  jus- 
tice, "for  $102.36,  with  interest  from  the  16th  day  of  July, 

(a)  See  Thi  Inhahilanis^  &c.,  v.  Weir   0  Ind.,  224. 
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1841,  until  paid,  together  witli  costs  of  suit,"  commanded  the 
;onstal)le,  Westbrook,  that  of  the  goods,  &Q.,  oi  Buckles,  he  cause 
o  be  made  '^  the  said  debt,  interest,  and  costs,"  &c. ;  that  the 
execution  was  placed  in  the  hands  of  Wedbrook;  that  on  the 
27th  day  of  August,  1842,  he  levied  it  on  certain  property; 
hat,  on  the  16th  day  of  September  following,  he  returned  the 
execution  to  the  justice,  stating  in  his  return  (which  had  no 
date)  that  he  had  levied  on  the  property,  but  had  not  offered  it 
for  sale  for  want  of  time;  that  the  return  was  false  in  this,  that 
the  constable  had  sufficient  time  to  sell,  inasmuch  as  twenty 
days  remained  between  the  time  of  seizing  the  property,  and 
the  return  day  of  the  execution;  and  that  the  judgment  re- 
mained in  full  force,  &c.  The  second  breach  is  for  failing  to 
take  property  on  the  execution,  although  it  was  known  to  the 
constable  that  the  execution-debtor  had  sufficient  to  satisfy  the 
execution  within  the  bailiwick  of  the  constable.  The  third 
breach  is  for  failing  to  return  the  execution. 

The  defendants  demurred  generally  to  each  breach.  The 
Court  sustained  the  demurrers,  and  rendered  final  judgment 
for  the  defendants. 

The  ground  assumed  in  vindication  of  the  decision  of  the 
Circuit  Court  is,  that  the  execution,  with  regard  to  which  the 
constable  is  charged  with  a  violation  of  his  duty,  recited  a 
judgment  beyond  the  jurisdiction  of  the  justice,  and  is  there- 
fore void  on  its  face,  and  was  not  obligatory  upon  the  con- 
stable. 

In  support  of  this  position,  it  is  contended  that  the  judg- 
ment recited  appears  to  have  been  rendered  in  an  action  of 
debt,  in  which  the  debt  itself,  exclusive  of  interest  and  cost, 
was  over  |100.  If  this  were  the  fact,  it  would  be  a  fatal  ob- 
jection to  the  validity  of  the  execution,  for  justices 
[*140]  *have  no  jurisdiction  in  actions  of  debt  and  assump- 
sit, where  the  sum  due  or  dr'niundcil,  exclusive  of 
interest  and  costs,  exceeds  that  amount.  R.  S.,  1838,  p.  364. 
It  may  be  admitted  (though  the  execution  does  not  show  it), 
that  the  judgment  was  rendered  in  an  action  of  debt,  but  \\ 
certainly  does  not  appear  that  the  original  debt  demanded  wa- 
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more  than  $100.  The  judgment  shown  by  the  execution  was 
for  the  sum  of  $102.36,  with  interest  from  the  date  of  the 
judgment.  The  original  debt  may  have  been  less  than  $10C 
and  the  interest  upon  it  may  have  been  sufficient  to  make  tht 
amount  of  both  equal  the  sum  far  which  the  judgment  was 
rendered.  In  such  a  case  the  justice  had  jurisdiction;  and  we 
do  not  conceive  that  his  judgment  is  a  nullity,  though  in  ren- 
dering it  he  failed  to  distinguish  between  principal  and  interest. 
We  must  presume,  as  the  contrary  does  not  appear,  that  the 
justice  did  not  violate  his  duty  by  exceeding  his  jurisdiction. 
The  execution  is  legal  upon  its  face,  and  the  demurrers  to  the 
Beveral  breaches  assigned  in  the  declaration  should  have  been 
overraU'd. 

Pe?*  Curiam. — The  judgment  is  reversed  with  costs.     Cause 
remanded,  &c. 

W,  A.  Porter,  for  the  plaintiff. 

/.  TF.  Payne,  for  the  defendants. 


Cr;A^v■S()x  and  Another  v.  Lowry. 

Fraud — Evidknce. — Debt  on  a  promissory  note.  Pleas,  fraud  and  failure  of 
consideration.  The  defendant  oflered  in  evidence,  on  the  trial,  an  adver- 
tisement by  the  plaintifl"  for  the  private  sale  of  certain  real  estate,  for  a  part 
of  the  price  of  which  the  note  sued  on  had  been  given.  The  advertisement 
represented  the  lanil  as  containing  a  coal  bank,  &c.,  and  had  been  inserted 
in  a  newspaper  publislied  in  the  county  in  which  the  land  was  situate. 
There  was  no  proof  of  the  publication  of  the  advertisement  except  in  De- 
cember, 1838  ;  and  the  purchase  of  the  land  was  not  made  until  April,  1840 ; 
nor  did  it  appear  that  tlie  advertisement  had  been  ever  seen  by  the  defend- 
ant. Held,  that  the  advertisement,  under  tlie  circumstances,  was  inadmissi- 
ble as  evidence. 

Practice. — A  party  may  introduce  his  evidence  in  the  order  he  prefers,  pro- 
vided there  is  r^'a-^un  u>  .suppose  that  the  evidence  offered  is  connected  with 
the  cause. 

[*141|  *ERROE,  to  the  Warren  Circuit  Court. 

Blackford,  J. — Lowry  brought  an  action  of  debt 
on  a  jM'uuiissory    note  against   the  makers.       Pleas,  fraud  in 

(154) 


MXY  TERM,   1841.  11 1-4 -J 

Doe,  on  Ihe  Demise  of  Brumfield,  v.  Brown. 

obtaining  the  note,  and  failure  of  consideration.  Replications 
in  denial  of  the  pleas.  Verdict  and  judgment  for  the  plaintiff 
for  the  amount  of  the  note. 

The  defendants  offered  in  evidence,  on  the  trial,  an  adver- 
tisement by  the  plaintiff  for  the  private  sale  of  certain  real 
estate,  for  a  part  of  the  price  of  which  the  note  sued  on  iiad . 
been  given.  The  advertisement  represented  the  land  as  cou> 
taining  a  coal  bank,  etc.,  and  had  been  inserted  in  a  newspa- 
per published  in  the  county  in  which  the  land  was  situate. 
There  was  no  proof  of  the  publication  of  the  advertisement 
except  in  December,  1838;  and  the  purchase  of  the  land  was 
not  made  until  April,  1840;  nor  did  it  appear  that  the  adver- 
tisement had  been  ever  seen  by  the  defendants.  Under  these 
circumstances,  the  advertisement  was  objected  to  as  evidence 
and  rejected. 

There  was  no  error  in  rejecting  this  evidence.  Such  a  long 
time  had  elapsed  from  the  time  of  the  advertisement  to  that, 
of  the  purchase,  that  there  was  no  reason  to  suppose,  in  the 
absence  of  all  testimony  on  the  subject,  that  the  advertisement 
iiad  formed  any  part  of  the  contract.  The  testimony  was 
therefore  inadmissible  on  the  ground  of  irrelevancy. 

The  defendants  say  they  had  a  right  to  introduce  their  evi- 
dence in  the  order  they  preferred ;  and  that  is  no  doubt  true, 
provided  there  is  reason  to  suppose  that  tlie  evidence  offered  is 
connected  with  the  cause;  but  when,  as  in  this  case,  there  is  no 
ground  for  such  a  supposition,  the  evidence  must  be  rejected. 

Per  Curiam. — The  judgment  is  affirmed  with  3  per  cent. 
damages  and  costs. 

D.  Brier  and  JR.  C.  Gregory,  for  the  plaintiffs. 

R.  A.  Chandler,  for  the  defendant. 


[*142]     *DoE,  on  the  Demise  of  Beumfield,  v.  Brown. 

Vendor  and  Purchaser — Ejectment. — Where  a  person  enters  into  posses- 
sion of  real  estate  under  a  contract  of  sale,  the  vendor  may,  at  any  time  pre- 
viously to  executing  the  conveyance,  demand  possession  of  the  premises, 
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and  may  also,  if  the  demand  be  not  complied  with,  recover  the  possession 
of  them  in  an  action  of  ejectment. (a) 
Notice   to   Quit.  —  The   statute   concerning   tenants   holding   over,   which 
requires  three  months'  notice  to  quit,  is  not  applicable  to  the  above-nameu 
case,  there  being  in  that  case  no  tenancy  in  which  rent  was  reserved. 

■     ERROR  to  the  Fayette  Circuit  Court. 

Blackford,  J. — This  was  an  action  of  ejectment  on  the 
demise  of  Margaret  Brumjield  against  William  Brown,  for  a 
tract  of  laud  in  Fayette  county.  Plea,  not  guilty.  The  cause 
Avas  submitted  to  the  Court,  and  judgment  rendered  for  the 
defendant. 

The  facts  are  as  follows :  The  lessor  of  the  plaintiff  being 
the  owner  of  the  land,  contracted  with  the  defendant  and  one 
Bolton  to  sell  them  the  same  for  §3,000,  payable  by  installments. 
A  title-bond  was  accordingly  executed  by  the  vendor  to  the 
vendees,  conditioned  for  a  conveyance  of  the  land  on  payment 
of  the  purchase-money ;  and  the  latter  gave  their  notes  to  the 
former  for  the  purchase-money,  payable  agreeably  to  the  con- 
tract of  sale.  The  notes  were  afterwards  assigned,  and  a  judg- 
ment on  some  of  them  was  obtained  by  the  assignee.  Only 
$500  of  the  purchase-money  have  been  paid;  the  legal  title  to 
the  land  remains  in  the  vendor;  and  Brown  is  in  possession. 
Before  the  commencement  of  the  suit,  the  lessor  of  the  plain- 
tiff' demanded  possession  of  Brown  and  the  same  was  refused. 

The  defendant  proved  by  parol  that  shortly  after  the  agree- 
ment, Mrs.  Brumjield  removed  from  the  premises,  and  that  he, 
the  defendant,  took  possession  of  the  same,  and  has  occupied 
them  ever  since.  This  parol  evidence  was  objected  to,  but  the 
objection  was  overruled. 

The  facts  proved  by  parol,  supposing  the  evidence  admissi- 
ble, do  not  affect  the  case.  We  consider  the  law  on  the  subject 
to  be,  that  where  a  ])erson  enters  into  possession  of  real  estate 
under  contract  of  sale,  the  vendor  may,  at  any  time  pre- 
viously to  executing  the  conveyance,  demand  possession  of 
the  premises,  and  may  also,  if  the  demand  be  not  compile''' 

(o)  Wriglit  V.  BlacMey,  3  Ind.,  101. 
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[*143]  *witli,  recover  tlie  possession  in  an  action  of  eject- 
ment. The  following  case  supports  that  doctrine: 
Ejectment.  The  lessors  of  the  plaintiff  liaving  proved  their 
title,  the  defendant  stated,  that  one  of  the  lessors  had  agreed  to 
sell  the  land  to  one  Blachioell,  who  had  paid  £524,  which  was 
])art  of  the  purchase-money,  on  which  he  was  let  into  posses- 
sion ;  he  being  willing  to  pay  £113  more,  which  was  the 
residue  of  the  purchase-money,  on  a  proper  conveyance  being 
executed.  The  Court  said  that  if  there  had  been  any  demand 
of  possession,  or  any  thing  to  determine  the  estate  at  will 
which  Mr.  BlacJcweU  had,  the  plaintiff  was  entitled  to  recover 
at  law.  The  plaintiff  then  proved  a  demand  of  possession, 
and  the  jury,  by  direction  of  the  Court,  rendered  a  verdict  for 
the  plaintiff.  Doe  d.  Hiatt  et  al.  v.  Ililkr,  5  Carr.  &  Payne, 
595.  The  demand  is  in  such  cases  necessary  in  order  to  place 
the  vendee,  whose  entry  was  legal,  in  the  situation  of  a  wrono- 
doer.  Bight  d.  Leio'is  et  al.  v.  Beard,  13  East,  210;  Taylor  v. 
JfcCracHn,  2  Blackf.,  260;  Stachhouse  et  al.  v.  Doe  d.  Bey- 
noldsetal.,  5  Id.,  570. 

The  defendant  contends  that  he  was,  at  all  events,  entitled  to 
three  months'  notice  to  quit  by  virtue  of  the  statute  concerning 
tenants  holding  over.  R.  S.,  1838,  p.  584.  The  statuie,  how- 
ever, only  applies  to  cases  where  the  relation  of  landlord  and 
tenant  exists  between  the  parties,  a  rent  being  reserved ;  but 
here  there  was  no  tenancy  in  which  rent  Avas  payable,  and  the 
case,  therefore,  is  not  within  the  statute.  The  defendant  was, 
to  be  sure,  in  possession  of  the  premises  with  the  consent  ot 
the  lessor  of  the  plaintiff,  but  that  was  all;  and  the  right  to 
such  possession  was  determined  at  law  by  the  demand  of  the 
possession  made  before  the  commencement  of  the  suit. 

Ber  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

0.  IT.  Smith  and  C.  B.  Smith,  for  the  plaintiff. 

S.  W.  Parker,  for  the  defendant 
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[*144]  -''Dugan  v.  Melogue. 

Appointment  of  Constable. — A  constable,  appointed  by  a  justice  of  tlie 
peace  to  levy  an  execution  on  the  goods  of  A,  levied  the  same  on  the  goods 
of  B.  A  trial  of  the  right  of  property  was  claimed  l)y  B,  who  gave  bond, 
&c.,  but  the  constable  refused  to  deliver  the  goods  to  B.  Held,  that,  for 
this  misconduct  of  the  constable,  the  justice  was  liable  to  B  in  an  action 
on  the  case. 

Measure  of  Damages. — The  jury  in  such  case  nia}',  though  tlie  constable 
tender  the  property  to  the  plaintiff  before  suit  brought,  give  the  value  of 
tlie  property  as  the  amount  of  the  damages. 

APPEAL  from  the  Hendricks  Circuit  Court. 

Sullivan,  J. — Case  by  Melogue  against  Dugan.  The 
declaration  contains  three  counts.  The  cause  of  action  is  sub- 
stantially as  follows:  Dugan,  who  was  an  acting  justice  of 
the  peace,  rendered  a  judgment  in  favour  of  one  Burnett 
against  Henry  Burger,  and  there  being  no  constable  in  tlie 
township,  appointed  Pemberton  S.  Dieken  a  special  constable, 
to  whom  he  directed  an  execution  conimanditig  him  to  levy 
the  amount  of  the  above-named  judgment  of  the  goods  and 
chattels  of  Burger.  The  appointment  was  made  under  the 
55th  section  of  the  justice's  act.  Dieken  levied  the  execution 
on  a  buggy  and  harness,  amongst  other  things,  the  property 
of  Melogue.  The  latter  claimed  the  buggy  and  harness,  and 
<lemanded  a  trial  of  the  right  of  property  according  to  tlie 
statute.  At  the  time  of  hling  his  claim  to  the  property,  he 
also  filed  a  bond  witli  security,  which  was  approved  by  tliu 
justice,  conditioned  that  his  claim  should  be  well  and  truly 
prosecuted  to  effect,  or  in  default  thereof  that  the  property 
should  be  delivered  to  the  person  entitled  to  receive  it.  The 
justice  of  the  peace,  with  whom  the  bond  was  filed,  immedi- 
ately informed  the  constable  of  it,  and  Melogue  demanded  the 
])roperty,  but  the  constable  refused  to  deliver  it.  Plea,  not 
guilt;  verdict  and  judgment  for  the  plaintiff. 

This  suit  is  founded  on  the  55th  section  of  the  act  regulating 
the  duties  and  jurisdiction  of  justices  of  the  peace,  R.  S.,  1838, 
p.  37G,  which  ])rovides  that  in  all  cases  where  it  shall  be  neces- 
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feary  to  have  process  served,  and  there  shall  be  no  constable  in 
the  township  legally  authorized  to  act  in  such  case,  it  shall  bo 
lawful  for  any  justice  of  such  township  to  appoint  a 
[*145]  person  willing  to  serve  as  constable  until  one  shall  *be 
legally  appointed,  &c.,  and  the  justice  shall  stand  as 
security,  and  be  also  civilly  liable  for  any  neglect  of  duty,  or 
any  illegal  proceedings,  on  the  part  of  the  constable  so  by  him 
appointed. 

Various  exceptions  were  taken  to  the  judgment  of  the  Court 
in  receiving  and  rejecting  testimony,  and  to  instructions  given 
to  the  jury  and  refused  to  be  given,  but  we  discover  no  error 
in  either  for  which  the  judgment  ought  to  be  reversed. 

The  points  relied  on  for  the  reversal  of  the  judgment  by  the 
counsel  for  the  appellant  are,  that  the  action  is  misconceived, 
and  that  the  damages  are  excessive. 

It  is  not  denied  but  that  the  constable  was  guilty  of  a  tres- 
pass in  seizing  the  property  o^  Melogue,  instead  of  the  property 
of  Burger  the  execution-defendant.     For  that  act  the  constable 
might  be   sued  as  a  trespasser,  and  his  refusal  to  deliver  the 
property  to  Melogue  on  demand  was  a  continuation   of  the 
trespass.     But  Dugan  was  not  present  aiding  and  assisting  in 
the  wrongful  acts  of  the  constable,  nor  were  they  done  by  his 
command.    He,  therefore,  can  not  be  made  liable  for  those  acts 
in  an  action  of  trespass.     Even  in  the  case  of  master  and  ser- 
vant, the  master  is  not  considered  as  a  trespasser  for  an  act  of 
his  servant  which  was  not  done  at  his  command.     He  may, 
however,  in  numerous  cases,  be  made  liable  for  the  damage 
arising  from  the  employment  of  negligent  or  unskillful  ser- 
vants, in  an  action  on  the  case.    AVe  think  there  is  no  objection 
to  the  form  of  action  adopted  in  tliis  case.     The  statute,  what- 
ever may  be  the  object  intended  to  be  gained  by  it,  makes  the 
justice  responsible  for  any  illegal  proceeding  on  the  part  of  the 
officer  appointed  by   him.     The  appointment  is   his   act,  the 
breach  of  duty  by  tlie  constable  is  the  act  of  the  latter,  and 
for  any  damage  sustained  in  consequence  of  such  appointment, 
we  think   an  action   on   the  case  is  the   appropriate  remedy. 
McManus  v.  Crickett,  1   East,  106  ;  Burnett  v.  Lynch,  5  B.  <fe 
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C,  589,  per  Littledale,  J.;  3Iorhy  v.  Gaisford,  2  H.  Bl., 
442. 

As  to  the  second  point,  we  think  the  jury  were  justifiable  in 
giving  the  value  of  the  property  as  the  amount  of  the  damages. 
The  plaintiff  in  error  contends  that  as  the  constable  tendered 
the  property  to  Ilelogue  before  suit  brought,  the 
[*146]  -''damages  should  have  been  only  for  the  temporary 
deprivation  of  it.  There  are  cases  in  which  the 
Court  will  stay  proceedings  upon  the  restoration  of  the  prop- 
ci'ty,  and  payment  to  the  ]ilaintiff  of  such  damages  as  he  may 
have  sustained  by  the  temporary  loss  aud  deterioration  of  the 
property,  and  his  costs.  Admitting  this  to  be  such  a  case,  and 
the  property  to  be  such  as  a  Court  would  order  the  restoration 
of,  no  application  was  made  to  tlie  Court  for  that  purpose. 
The  defendant  should  have  followed  up  the  tender  made  by 
Dichen  with  such  an  application,  and  an  offer  to  pay  to  the 
plaintiff  the  damages  he  had  sustained  and  the  costs  he  had 
incurred.  Shotwell  v.  Wendover,  1  Johns.  R.,  65;  2  Selw.  N. 
P.,  1417;  Pickering  v.  Truste,  7  T.  R.,  49. 

Per  Curiam. — The  judgment  is  affirmed  with  five  j3cr  cent. 
damages  and  costs. 

J.  Morrison,  for  the  appellant. 

(\  C.  Nave,  for  the  appellee. 


Cox  and  Others  r.  HoDGE. 

Joint  Makke>;  of  Note — Discharge. — If  two  persons  make  a  promissory 
note,  and  one  of  them  afterwards  obtain  possession  of  the  note  as  his  cnn 
J  ro;  erty  from  the  payee,  the  note  is  discharged. (a) 

APPEAL  from  the  Ileudrickfi  Circuit  Court. 

Sullivan,  J. — Assumpsit  by  Hodge,  for  the  use  of  Shannon, 
against  Cox,  Atlins,  Ilerritt,  and  Nichols  on  a  promissory  note. 
The  cajjwH  was  returned  '*not  found"  as  to  Atkins;  Cox,  Mer- 
ita) See  Oicnishii  v.  PluU,  3  Ind.,  4o9. 
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riit,  and  Niclioh,  appeared  and  pleaded:  1,  Non  assumpsit;  2, 
That  the  note  sued  on  was  given  by  defendants  with  said 
Atkins,  as  part  consideration  of  a  certain  tract  of  laud  pur- 
chased by  Atkins  from  Hodge,  and  that  afterwards,  &c.,  Hodge 
and  Atkins,  by  an  agreement  made  between  them,  canceled 
and  rescinded  the  contract  for  the  sale  of  said  land,  and  Hodge 
received  said  tract  of  land  so  sold  as  aforesaid  from  Atkins 
freed  and  released  from  said  contract;  and  did  then  and  there 
deliver  up  to  Atkins  the  promissory  note  on  which  this  suit  is 

founded  fully  discharged  and  satisfied,  &c. ;  3,  That, 
[*147]     on,  &c.,  the  said  promissory  *note  was  "delivered  to 

Atkins  by  Hodge  fully  paid  and  satisfied,"  <&c.;  4, 
Payment  by  Atkins.  The  plaintiff  replied  to  the  second  plea, 
substantially,  that  the  note  was  given  in  consideration  of  a 
tract  of  land  sold  by  Atkins  to  Cox;  that  it  was  made  payable 
to  Hodge  for  the  accommodation  of  Atkins  and  at  his  request, 
as  part  payment  by  Atkins  to  Hodge  of  the  land  purchased  by 
the  former  from  the  latter  as  mentioned  in  said  plea,  and  that 
Atkins  signed  the  note  as  surety  for  Cox,  iSic. ;  and  that  when 
the  contract  between  Atkins  and  Hodge  was  rescinded,  as  in 
said  plea  mentioned,  the  note  was  delivered  to  Atkins  by  Hodge 
as  his  own  property,  who  afterwards  for  value  received  sold  it 
to  Shanno7i,  for  whose  use  this  suit  was  brought,  &c.  The 
replication  to  the  third  plea  denied  that  the  note  was  delivered 
up  satisfied  and  canceled  as  alleged;  and  the  replication  to  the 
fourth  plea  denied  the  payment  by  Atkins.  The  defendants 
demurred  to  the  replication  to  the  second  plea,, but  the  Court 
overruled  the  demurrer.  Issues  were  formed  on  the  remain- 
ing pleas,  and  the  cause  was  submitted  to  the  Court  for  trial. 
Judgment  for  the  plaintiff. 

We  are  of  opinion  that  the  demurrer  to  the  replication  to 
the  second  plea  should  have  been  sustained.  The  replication 
is  defective,  because  it  shows  that  the  note  was  discharged. 
Hodge,  the  payee,  having  received  from  one  of  the  makers  of 
the  note  an  equivalent  for  it,  surrendered  it  to  him  as  his  own 
property,  which  operated  as  an  extinguishment  of  the  debt. 
If  Atkins  was  really  the  surety  of  Cox,  and  has  paid  the  debt 
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of  his  principal,  the  law  affords  him  a  remedy.  It  is  not  b} 
suing  on  a  note  that  has  been  discharged. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

C.  C.  Nave,  for  the  appellants. 

J.  Morrison,  for  the  appellee. 


[*148]      *The  State  v.  Thurston  and  Others. 

Criminal  Law — Costs. — When  a  person  accused  of  a  crime  before  a  justice 
of  the  peace,  is  recognized  to  appear  in  the  Circuit  Court,  and  is  convicted 
in  that  Court,  the  costs  of  the  examination  before  the  justice  should  not  be 
included  in  the  judgment. 

ERROR  to  the  Franhlin  Circuit  Court. 

Dewey,  J. — This  was  a  motion  made  in  the  Circuit  Court 
to  tax  costs.  The  defendants  in  error,  with  several  other  per- 
sons, were  prosecuted  before  a  justice  of  the  peace  for  a  riot. 
The  accused  parties  took  a  change  of  venue  to  another  justice, 
who  inquired  into  the  charge,  and  recognized  several  of  them 
to  appear  before  the  Circuit  Court.  An  indictment  was  found 
against  the  defendants  in  error  for  the  riot  complained  of,  they 
were  tried,  convicted,  and  fined;  judgment  accordingly,  and 
for  the  costs  of  prosecution.  The  question  presented  by  tlie 
motion  to  tax  the  costs  is,  whether  the  convicted  persons  were 
liable  for  the  costs  which  were  made  before  the  examining 
magistrates.     The  Circuit  Court  held  them  not  to  be  so  liable. 

This  question  depends  entirely  upon  statutory  provisions. 
The  indictment  is  founded  upon  tlie  act  respecting  crime  and 
punishment,  the  78th  section  of  which  provides  that  "prosecu- 
tions" in  the  Circuit  Court,  under  that  act,  shall  be  instituted 
by  presentment  or  indictment.  R.  S.,  1838,  p.  219.  The  80th 
section  enacts  that,  in  all  cases  of  conviction  of  any  offense 
named  in  the  statute,  the  costs  of  "prosecution"  shall  be  in- 
cluded in  the  judcmeut  rendered  affainst  the  convict,  unless 
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the  jury  expressly  find  otherwise.  Id.,  220.  A  justice  of  the 
peace,  who  recognizes  a  person  accused  before  him,  is  bound  ta 
send  up  the  recognizance  to  the  Circuit  Court;  but  he  is  not 
required  to  accompany  it  with  a  transcript  of  his  proceedings^ 
nor  with  a  statement  of  the  costs  of  examination.  R.  S.,  1838,. 
p.  360.  Had  the  Legislature  designed  that  these  costs  should 
be  taxed  against  the  convict  iu  the  Circuit  Court,  it  is  reason- 
able to  suppose  they  would  have  required  them  to  be  certified 
up,  and  expressly  included  them  in  the  judgment.  We  are 
strengthened  in  this  conclusion  by  the  fact,  that  they  did  make 
such  provisions  in  cases  of  misdemeanors  triable  before  justices 
and  appealable  to  the  Circuit  Court.  Those  cases, 
[*149]  Avhen  appealed,  commence  in  *the  Circuit  Court  "c/e 
novo  by  indictment;"  but  the  justice  is  required  to 
send  up  a  transcript  of  his  proceedings,  and  the  costs  made 
before  him  are  required  to  be  taxed  against  the  convict  in  the 
Circuit  Court.     Id.,  362. 

We  think  the  term,  "prosecution,"  in  the  80th  section  of  the 
act  respecting  crime  and  punishment,  in  reference  to  the  costs 
for  which  a  convicted  person  is  liable,  has  the  same  meaning 
expressed  by  it  in  the  78th  section,  and  does  not  extend  beyond 
the  presentment  or  indictment.  We  do  not  mean  to  say,  how- 
ever, that  the  same  word,  as  used  in  other  parts  of  the  statute, 
has  not  a  more  extended  signification. 

The  judgment  of  the  Circuit  Court  is  correct. 

Per  Curiam. — The  judgment  is  affirmed. 

G.  Holland,  for  the  State. 

/.  M.  Johnston,  for  the  defendants. 


Thomas  v.  Bailey. 


Notice  by  Publication. — Notice  in  a  newspaper  to  a  non-resident  defendant 
in  a  bill  in  chancery,  to  appear  before  the  Circuit  Court  of  the  proper 
county  on  the  first  day  of  its  next  term,  is  sufficiently  certain  as  to  the  time 
and  place  of  appearance. 

(163^ 
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ERROR  to  the  CUidon  Circuit  Court. 

Dewey,  J. — This  was  a  l)ill  in  ecjuity  to  I'oivclose  u  jiuu't- 
jraii'e.  The  defenclaut  made  default,  and  tlie  bill  was  taken  as 
confessed.  Final  decree  for  the  complainant  according  to  the 
pi-ayer  of  the  bill. 

It  is  contended  the  decree  is  erroneous,  because  the  defend 
ant  was  not  legally  notified  of  the  })endency  of  the  bill.  Thj 
notice,  which  was  given  in  a  newspaper  by  the  clerk  of  the 
Court  on  affidavit  of  non-residence  filed  in  vacation,  stated  the 
names  of  the  parties,  the  nature  of  the  bill,  the  time  of  filing  it, 
the  filing  of  the  affidavit,  and  required  the  defendant  to  appear 
before  the  Circuit  Court  of  the  proper  county  "  on  the  first  day 
of  its  next  term,  and  plead,  &c.,  on  or  before  the  calling  of  the 
cause,"  &o.  The  objection  urged  against  the  notice  is,  that  it 
omits  to  state  the  time  and  place  of  holding  the  Court  at  which 
the  defendant  was  required  to  appear.  AVe  do  not 
[*150]  think  the  objection  valid.  The  statute,  ^prescribing 
the  mode  of  giving  notice  to  non-resident  defendants 
in  bills  of  equity  of  the  pendency  of  the  suit,  was  complied 
with,  so  far  as  the  time  and  place  of  appearance  are  concerned, 
by  notifying  the  defendant  to  appear  on  the  first  day  of  the 
Circuit  Court  at  its  next  term.     R.  S.,  1838,  p.  444. 

Per  Curiam. — The  decree  is  affirmed  with  costs. 

G.  Taylor  and  /.  H.  Bradley,  for  the  plaintiflf. 

R.  Jones,  for  the  defendant. 


Parker  and  Another  r.  Miller,  Administrator,  in  Error. 

IF  two  partners  be  indebted  for  goods  sold  and  delivered, 
and  one  die  in  the  lifetime  of  the  other,  the  administrator  of 
the  deceased  partner  may,  by  statute,  be  sued  at  law  for  the 
debt.     Ransom  v.  Pomeroy,  5  Blackf.,  383. 
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Henton  and  Another  v.  Beeler. 

BKDOR  AND  PURCHASER  —  FAILURE  TO  CoNVEY. — Debt  on  a  Sealed  note 
for  I'le  payment  of  money.  Plea,  that  the  consideration  of  the  note  was 
cer*^i.' J  kind  (describing  it)  belonging  to  one  A,  an  inflint;  that  at  the  time 
the  n'l'nj  was  given,  the  land  was  sold  at  private  sale  to  the  defendant  by  one 
B,  a  commissioner  appointed  by  the  Probate  Court  for  that  purpose ;  that 
three  notes  were  given  by  the  defendant  for  the  payment  of  tlie  purchase- 
mone}'  by  installments,  on  one  of  which  notes,  being  the  one  last  due,  this 
suit  is  founded  ;  that  ai  the  time  the  notes  were  given,  B,  as  commissioner 
as  aforesaid,  executed  his  bond  obligating  himself  to  convey  all  the  right 
and  title  of  said  A  in  said  land  to  the  defendant,  on  payment  of  the  pur- 
chase-money, provided  the  sale  should  be  confirmed,  but  if  set  aside,  the 
notes  were  to  be  returned  to  the  defendant ;  that  B  has  not  made  or  ten- 
dered, nor  offered  to  make  or  tender  to  defendant  a  conveyance  for  the 
land  either  absolutely  or  conditionally,  or  otherwise,  but  has  hitherto  failed 
to  do  so ;  that  he  can  not  make  such  conveyance,  and  the  consideration  of 
the  note  has  therefore  failed,  &c.     Held,  that  the  plea  was  good.(a) 

ERlvOR  to  the  Hendricks  Circuit  Court. 

Blackford,  J. — Joseph  Beeler  brought  an  action  of  debt 
!  ^ainst  George  W.  Carson,  Benjamin  Armstrong,  and  Wil- 
liam, Henton.  The  suit  Avas  Ibunded  on  a  sealed  note 
[*151]  for  *266.66,  payable  to  the  plaintiff',  guardian  of 
George  Matlock,  an  inl'ant.  Tlie  writ  was  returned 
"not  foa.xd"  as  to  Carson. 

Armstrong  and  Henton  pleaded  as  follows:  That  the  consid- 
eration of  the  note  was  certain  land  (describing  it),  belonging  to 
George  Matlock,  an  infant;  that  at  tlie  time  the  note  was  given, 
the  land  was  sold  at  private  sale  to  Carson  for  $800,  by  one 
Nichols,  a  commissioner  appointed  by  the  Probate  Court  for 
that  purpose ;  that  three  notes  were  given  by  Carson  and  the 
defendants  his  sureties,  for  the  payment  of  the  purchase-money 
by  installments,  on  one  of  which  notes,  being  the  one  last  due, 
this  suit  is  founded  ;  that  at  the  time  the  notes  were  given, 
Nichols,  as  commissioner  as  aforesaid,  executed  his  bond  obliga- 
ting himself  to  convey  all  the  right  and  title  of  said  George 

((i)Seo  Swain  v.  MorbeHy,  17  lud.,  09  ;  5  Id.,  ol7. 
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Matlock  in  said  land  to  Carson  on  payment  of  the  purchase- 
money,  provided  the  sale  should  be  confirmed  by  the  Court, 
but  if  the  sale  should  be  set  aside,  the  notes  were  to  be 
returned  to  Carson;  that  Niclioh  has  not  made  or  tendered, 
nor  offered  to  make  or  tender  to  Carson,  a  conveyance  for  the 
land  either  absolutely  or  conditionally,  or  otherwise,  but  has 
hitherto  failed  and  refused  to  do  so;  that  he  can  not  makf 
such  conveyance,  and  the  consideration  of  the  note  sued  on  ha? 
therefore,  failed,  <fcc. 

Replication,  that  the  sale  mentioned  in  the  plea  was  made  b\ 
Nichols  as  a  commissioner,  appointed  by  the  Probate  Court, 
<fec.,  in  a  case  then  pending,  in  which  the  plaintiff  as  guardian 
of  George  Matloch,  an  infant,  filed  a  petition  as  such  guardian 
to  obtain  an  order,  among  other  things,  for  the  sale  of  the 
premises  described  in  the  })lea,  and  which  premises  were  there- 
upon sold  by  Nichols  as  commissioner  as  aforesaid  by  virtue  of 
his  said  appointment. 

General  demurrer  to  the  replication  and  judgment  for  the 
plaintiff. 

The  replication  is  evidently  no  answer  to  the  plea,  but  it 
is  contended  that  the  plea  is  insufficient.  The  plea  appears  to 
us,  however,  to  be  unexceptionable.  It  alleges  the  note  to  have 
been  given  for  the  last  payment  for  certain  real  estate  belong- 
ing to  an  infant,  sold  by  a  commissioner  appointed  for  the 
purpose  by  the  Probate  Court;  that  the  commissioner  bound 
himself  to  the  purchaser  by  bond,  at  the  time  of  the 
1^^152]  ^'^sale,  to  convey  to  him  the  infant's  interest  in  the 
estate  on  payment  of  the  puchase-money,  if  the  sale 
should  be  confirmed,  and  if  it  should  be  set  aside,  to  return  the 
notes,  &c.  According  to  these  allegations,  the  payment  of  the 
pui'chase-money  to  the  plaintiff  and  the  executing  of  the  con- 
veyance were  to  be  concurrent  acts,  and  though  the  sale  were 
(•onfirmed,  the  payee  could  not  recover  on  the  note  sued  on, 
the  one  last  due,  without  at  least  showing  that  a  conveyance 
had  been  offered  on  j)ayment,  at  the  same  time,  of  such  note. 
See  Taylor  v.  Perry,  5  Blackf ,  599. 

The  plaintiff  contends   that  the  statute  under  which  these 

(IGO) 
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sales  are  made,  requires  the  purchase-money  to  be  paid  before 
the  making  of  the  deed.  It  is  sufficient,  however,  for  the  de- 
fendants in  this  case  to  show  that  the  contract  was  otherwise. 

The  sale  itself  may  be  objectionable  if  not  authorized  by  the 
statute,  but  that  view  of  the  subject  would  not  benefit  the 
plaintiff. 

Fer  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

C.  C.  Nave,  for  the  plaintiffs. 

C.  Fletcher,  0.  Butler,  and  S.  Yandes^  for  the  defendant. 


Bean  v.  Keen. 


Lost  Note. — Debt  by  an  assignee  against  tlie  maker  of  a  promissory  note 
alleged  to  be  lost.  Pleas,  nil  debet  and  failure  of  consideration.  Held,  that, 
the  oath  of  the  plaintiff"  was  admissible  to  prove  to  the  Court  the  loss  of  the 
note.  Meld,  also,  that  to  enable  tlie  plaintiff  to  recover,  he  must  prove  by 
disinterested  witnesses,  not  only  the  contents  of  the  note,  but  that  there  waa 
on  it  an  indorsement  to  himself.(a) 

ERROR  to  the  Harrison  Circuit  Court. 

Sullivan,  J. — Debt  by  S.  Keen  the  assignee  against  Bean 
the  maker  of  three  several  promissory  notes.  Pleas,  the  gen- 
eral issue,  and  a  failure  of  consideration.  Similiter  to  the  first 
plea,  and  a  replication  to  the  second.  Verdict  and  judgment 
for  the  plaintiff. 

The  allegations  in  the  declaration  are,  that  the  notes  on 
which  tlie  suit  was  brought  were  executed  by  Bean, 
[*153]  the  *plaintijBf  in  error,  and  made  payable  to  one  Ba/d- 
roin,  and  by  him  assigned  to  Timberlake,  who  assigned 
them  to  one  Ahner  Keen,  by  whom  they  were  assigned  to  tlie 
plaintiff;  and  that  they  have  been  lost  out  of  the  plaintiff's 
possession,  &c. 

The  testimony   of    the  plaintiff  in    the    Court    below,  was 

(a)Temj)/in  y.  Knihn.  3  lud   ^73 
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received  to  prove  the  loss  of  the  instruments  on  which  the 
suit  was  brought,  to  which  the  defendant  objected.  There  was 
no  error  in  this.  The  oath  of  a  party  in  a  cause  may  be 
received  to  prove  to  the  Court  the  loss  of  an  instrument  of 
writing,  in  order  to  lay  a  foundation  for  the  introduction  of 
secondary  evidence  to  prove  its  contents.  1  Pet.,  591;  IG 
Johns.,  193;  3  Pick.,  287;  7  Id.,  62;  8  Id.,  278. 

The  plaintiff  then  introduced  a  witness  by  whom  he  proved, 
that  he  (the  witness)  had  seen  four  notes  signed  by  the  defend- 
ant, three  of  which  answered  the  description  of  the  notes  sued 
on;  that  they  were  made  payable  to  Smith  Baldioin,  by  him 
indorsed  to  Timberlake,  and  by  the  latter  to  Abner  Keen;  that 
when  he  saw  them  they  were  in  Abner  Kee'its  possession ;  and 
that  the  plaintiff  lived  with  Abner  Keen.  This  was  all  the 
testimony  in  the  case. 

The  defendant  asked  the  Court  to  give  to  the  jury  the  fol- 
lowing instruction,  viz. :  That  if  it  were  not  satisfactorily 
l^roved,  that  the  notes  described  in  the  plaintiff's  declaration 
were  assigned  to  tlie  plaintiff  before  the  commencement  of  tlie 
suit,  they  should  find  for  the  defendant.  The  Court  refused 
the  instruction;  but,  on  the  plaintiff's  application,  tliey  in- 
structed tlie  jury  that  the  pleas  of  the  defendant  admitted  the 
execution  of  tlie  notes  and  the  indorsements  thereon,  and  as 
the  defendant  had  introduced  no  proof  of  the  failure  of  consid- 
eration, the  plaintiff  was  entitled  to  a  verdict,  &c. 

It  was  necessary  for  the  plaintiff  in  this  case  to  show  that  lie 
had  a  legal  title  to  the  notes  sued  on.  The  general  issue  denied 
the  defendant's  indebtedness  to  the  plaintiff,  and  it  devolved  on 
the  plaintiff  to  prove  it.  Having  established  the  loss  of  the 
notes  to  the  satisfaction  of  the  Court,  he  should  have  proved 
by  disinterested  witnesses,  not  only  their  contents,  but  that 
there  were  indorsements  on  them  to  himself  By  such  proof 
only  could  he  establish  his  right  to  the  debt  sued  for. 
[*154]  "We  have  heretofore  decided,  in  a  suit  by  the  ^assignee 
against  the  maker  of  a  promissory  note,  where  the 
general  issue  was  pleaded,  that  the  assignment  of  the  note 
must  be  shown  to  the  jury  to  entitle  the  plaintiff  to  a  verdict 
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Arnold  v.  Sturges,  5  Blackf.,  256.  If  the  note  be  not  lost,  and 
there  be  no  jalca  under  oath  denying  the  assignment,  the  pro- 
duction of  the  note  and  assignments  will  be  sufficient;  if  it  b<^ 
lost,  and  the  loss  be  established  to  the  satisfaction  of  the  Court_, 
secondary  evidence  will  be  received. 

In  this  case  the  proof  Avas,  that,  wlien  the  notes  were  last 
seen,  they  were  the  property  of  Abncr  Keen,  not  the  property 
of  tlie  plaintiff.  This  proof  was  not  sufficient  to  entitle  the 
plaintifF  to  a  verdict,  and  the  Court  should  have  instructed 
accordingly. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  <fec. 

W.  A.  Porter  and  //.  P.  Thornton,  for  the  plaintiff. 

J.  W.  Payne,  for  the  defendant. 


Doe,  on   the  Demise  of  Wolf  and  Others,  v.  Heath  and 

Another. 

Dkath  of  Defexdaxt  after  Levy. — If  a  fieri  facias  be  levied  on  real 
estate,  and  the  defendant  die  before  the  completion  of  the  execution,  the 
sheriff  may  afterwards  proceed  to  advertise  and  sell  the  land. (a) 

Judicial  Sale. — The  title  of  a  purchaser  of  real  estate  at  sheriff's  sale,  %s'lio 
pays  the  purchase-money  and  receives  the  sheriff's  deed,  can  not  be  affected 
by  the  circumstance  that  the  return  of  the  execution  is  imperfect,  or  that 
none  was  made. (6) 

Mortgage. — The  sale  of  mortgaged  land  under  a  decree  of  foreclosure,  Ac, 
must  be  according  to  the  statute  in  force  when  the  mortgage  was  exe- 
cuted.(c) 

APPEAL  frdin  the  Tippecanoe  Cii'cuit  Court. 

Sullivan,  J. — Ejectment.  The  declaration  contains  three 
counts.  The  first  count  is  on  a  demise  from  the  heirs  of  J.na- 
than  Wolf,  deceased,  and  Simon  Whitcomb;  the  second  is  on  a 
demise  from  the  heirs  of  Wolf;  and  the  third  is  (  n  a  demise 

(a)Murphy  v.  Hayes,  4  Tnd.,  117. 

(bjTIie  Stale  t.  Salyers,  19  Ind.,  432,  17  Id.,  513;  10  Id.,  289. 

(c)Franl:lin  \.  Thiirslon,  S  mnckf.,  160. 
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from  Whitcomb.  Plea,  not  guilty.  The  cause,  by  consent 
of  parties,  was  tried  by  the  Court.  Judgment  for  the  de- 
fendants. 

The  following  were  the  facts  of  the  case:  At  the  April  term, 

1838,  of  the  Tippecanoe  Circuit  Court,  four  several 
[*155]     ^judgments  were  rendered  against  Jonathan  Wolf,  all 

amounting  to  the  sum  of  $827,  or  thereabouts.  On 
the  12th  of  March,  1839,  executions  o^  fieri  facias  were  issued 
on  the  judgments,  which  came  to  the  sheriif's  hands  on  the 
16th  of  the  same  month,  and  were  levied  on  the  land  in  con- 
troversy on  the  3d  of  April  following.  On  the  15th  of  Ajml, 
JonathanWolf  died,  and  the  sheriff,  notwithstanding  the  death 
of  Wolf,  proceeded  to  execute  the  writs,  and  accordingly  ad- 
vertised and  sold  the  land.  The  sheriff's  return  to  each  of  the 
writs  is  substantially  as  follows,  viz.:  Levied  this  execution 
with  others  on  the  following  property,  "the  southwest  frac- 
tion," &c.,  taken  as  the  ])roperty  oi'  Jonathan  Wolf,  and  money 
made  in  full  by  distress  and  sale  of  the  above-mentioned  prop- 
erty. On  the  30th  of  April,  a  deed  was  made  by  the  sheriff  to 
Simon  Whitcomb  for  the  land  described  in  the  levy,  as  the  pur- 
chaser at  the  sale.  At  a  subsequent  term  of  the  Tippecanoe 
Circuit  Court,  the  same  land,  by  virtue  of  a  decree  in  favour 
of  Whitaker  and  Snyder  against  Wliitcomh  and  wife,  was  or- 
dered to  be  sold  by  the  sheriff,  which  was  accordingly  done, 
and  at  such  sale  R.  A.  Lochoood  became  the  purchaser,  and 
received  a  deed  for  the  premises  from  the  sheriff.  Lochwood 
and  wife  afterwards  conveyed  to  the  defendants.  The  judg- 
ments against  Wolf,  and  tlie  decree  in  favour  of  Whitaker  and 
Snyder  for  the  sale  of  the  land,  were  admitted.  It  was  also 
admitted  that  executions  of  fieri  facias  were  issued  on  the 
judgments  against  Wolf,  and  that  by  virtue  of  those  execu- 
tions, the  premises  mentioned  in  the  declaration  were  levied 
upon  and  sold,  and  tluit  a  deed  was  made  by  the  sheriff  to 
Whitcomb  as  the  purchaser ;  that  on  the  decree  in  favour  of 
Whitaker  and  Snyder,  an  order  of  sale  in  the  nature  of  an  exe- 
cution was  also  issued,  by  virtue  of  which  the  lands  were  sold 
by  the  sheriff  to  R.  A.  Lockwood;  that  a  deed  was  made  by 
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the  sheriff  to  Lochvood;  and  that  Lockwood  conveyed  to  the 
defendants. 

Objections  were  made,  dui-iug  the  trial,  to  the  introduction 
of  the  executions  against  Woff  and  the  returns  indorsed,  and 
of  the  deed  of  the  sheriff  to  Whitcomb,  to  the  order  of  sale  in 
the  ease  of  Whiiaker  and  Snyder  against  Whitcomb  and  the 
return  on  it,  and  to  the  deed  from  the  sheriff  to  Lockwood,  as 
evidence  in  the  cause,  but  the  objections  were  over- 
[^'156]  ruled  *and  they  were  received.  The  evidence  was 
objected  to  for  the  reasons,  1,  That  the  sale  of  the 
hind  upon  the  executions  against  Wolf  was  made  after  the  death 
of  Wolf;  2,  That  the  return  of  the  sheriff  to  the  Avrits  did  not 
show  who  was  the  purchaser;  and,  3,  That  the  sale  to  Lock- 
loood,  under  the  decree  of  Wlutaker  and  S)iyder  against  Whit- 
comb, was  void,  because  it  was  not  upon  a  credit,  &q.,  as  re- 
quired by  the  statute  in  force  at  the  time  of  the  sale. 

The  first  objection  is  predicated  on  the  sup})()sitioTi  that  a 
sale  of  lands  on  execution,  after  the  death  of  the  execution- 
defendant,  notwithstanding  a  levy  was  made  in  his  lifetime,  is 
a  void  sale  and  passes  no  title  to  the  purchaser.  By  the  com- 
mon law,  lands  could  not  be  taken  in  execution  upon  a  writ  of 
fieri  facias,  the  goods  and  chattels  alone  of  the  defendant 
being  liable  to  seizure  by  virtue  of  that  writ,  if  the  defend- 
ant died  after  execution  awarded,  the  writ  mioht  be  served 
upon  his  goods  in  the  hands  of  his  executor  or  administrator. 
By  statute,  a  fieri  facias  in  this  State  reaches  the  lands,  as 
well  as  the  goods  and  chattels  of  the  execution-defendant.  If 
the  goods  and  chattels  of  a  defendant  be  seized,  and  he  die 
before  execution  is  completed,  they  may,  notwithstanding  the 
death,  be  sold  by  virtue  of  the  execution.  We  see  nothing  in 
the  statute  from  which  we  can  infer,  that  a  distinction  was  in- 
tended to  be  made  in  this  respect,  between  a  levy  on  the  lands 
and  a  levy  on  the  goods  and  chattels  of  the  debtor.  The  mode 
of  proceeding  is  the  same  in  both  cases.  A  similar  construc- 
tion was  given  to  the  statute  of  Pennsylvania  by  Judge  Wash^ 
infjton,  in  Bleccker  v.  Bond,  4  Wash.  C.  C.  Rep.,  6. 

The  second  point  can  not  avail  the  plaintiff  in  error.      It  is 
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true,  if  Tlliiicomb  relied  upon  the  executii  a  ai.'o  j.' v  ^r  fjj 
proof  that  he  was  the  purchaser  of  the  land  an<J  t'li.^  'veie  aJ" 
the  proof  in  the  case  to  sustain  his  title,  it  Ncnid  ^a  insrff 
cient.  The  sheriff's  return  would  not  be  si  ffi/ien'.  to  satisf , 
the  statute  of  frauds.  But  a  deed  was  made  hy  the  sheriff  to 
Whitcomb  as  the  purchaser  of  the  land,  and  <hub  is  sufficient. 
A  purchaser  at  sheriff's  sale,  who  pays  his  m'Aey  and  receives 
a  deed  from  the  sheriff  for  the  land  levied  oil  and  soW,  can  not 
be  prejudiced  if  the  sheriff  make  an  imperff  it  return^  or  if  be 

make  no  return  at  all. 
r*157]  '''We  are  also  of  opinion  that  tl  ';  third  objection  is 
not  maintainable.  It  does  not  y  ,ipear  from  tlie  rec- 
ord, that  the  sale  under  the  decree  was  nol  made  on  a  credit  as 
required  by  the  statute.  From  the  sheriff  s  return  to  the  order 
of  sale,  we  may  fairly  conclude  that  it  \  as  so  made.  At  all 
events,  if  the  statute  in  that  particular  Avas  not  pursue<l,  we  are 
constrained  by  high  authority  to  say  that  the  sale  was  not,  for 
that  reason,  void.  The  decree  was  rendered,  and  of  course  the 
debt  contracted,  before  the  statute  was  enacted.  Bronson  v. 
Klnzie  et  aL,  1  Howard,  311.  Although  we  do  not  adopt  all 
that  is  said  in  that  case,  yet  the  point  being  one  of  constitu- 
tional law,  and  being  decided  by  the  highest  judicial  tribunal 
in  the  nation,  we  are  compelled  to  yield  to  it. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

D.  Mace,  for  the  appellant. 

Z.  Baird,  for  the  appellees. 


Collins  v.  Harbold,  in  Error. 

DEBT  on  a  Avriting  obligatory.  Pleas,  nil  debet  and  pay- 
ment. Judgment  by  default.  Held,  that  the  judgment  was 
erroneous. 
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The  State  v.  Aydelott. 

^Ja-LI^ovs  Trespass  —  Indictment. —An  indictment  for  mal'cious  trespass 
alleged  uiat  the  defendant  did  "maliciously  and  mischiew-islv  injure  and 
cause  to  be  injured  a  certain  house,  the  property  of  on*'  l^Uliam  3Ic3TaJioit.," 
Bituate,  &c.,  "oi  the  value  of  $50.00,  to  the  damage  '-f'^.id  William  McMahon 
$5.00,  contrary  tc  tiie  rorm  of  the  statute,"  &c.  'Idd,  that  the  offiense  was 
insufficiently  described. (a) 

Same. —  The  indictment  should  liavc  5hc";;u  tL'-  specific  injury  done  to  the 
house.(6) 

ERROR  to  the  Harrison  Circui<:  Court. 

Deavey,  J. — Thi.i  'iivas  a  prosf^':..don  for  a  malicious  trespass. 
The  indictment  charged  that  In e  defendant  did  "maliciously 
and  mischievously  injure  and  cause  to  be  injured  a 
[*158]  ^certain  house,  the  property  of  one  William  McMa- 
hon," .situate,  &c.,  "of  the  value  of  §50.00,  to  the 
damage  of  the  said  William  McMalion  §5.00,  contrary  to  the 
form  of  the  statute,"  &c.  The  Court,  on  the  motion  of  the 
defendant,  quashed  the  indictment. 

We  think  the  decision  was  right.  The  description  of  the 
offense  is  too  vague.  It  is  true,  that  in  describing  the  crime, 
the  indictment  adopts  the  language  of  the  statute  creatino-  it. 
But  this  mode  of  setting  out  an  offense  is  not  alwavs  attended 
with  the  requisite  certainty.  There  is  in  general  no  es.sential 
difference,  as  to  the  precision  required  in  describing  the  crime, 
between  an  indictment  at  common  law,  and  one  founded  on  a 
statute.  1  Chitt.  C.  L.,  275.  And  it  has  accordingly  been 
held,  that  an  indictment  for  obtaining  money  bv  false  pre- 
tences was  bad,  although  the  description  of  the  offense  given 
by  the  statute  was  pursued  in  the  indictment.  It  M-as  consid- 
ered necessary  for  the  indictment  to  show  what  the  false  pre- 
tences were.     Ths  King  v.  Mason,  2  T.  R.,  581. 

The  indictment  under  consideration  should  have  shown  the 
specific  injury  done  to  the  house.     This  was  necessary  in  order 


(a)Tlie  State  v.  Clereiiirier,  U  Ind.,  .38K ;  1  Id.,  511. 

(b)BoivIes  V.  Tlie  iitale,  lo  Ind.,  427  ;  S  Id.,  200 ;  i  Id.,  409 ;  T  Id.,  270. 
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to  apprize  the  defendant,  with  certainty,  of  the  crime  with 
Avhich  he  was  charged,  and  to  enable  him  to  plead  tho  verdict 
in  any  future  prosecution  for  the  same  oifenae. 

Per  Curiam. — The  judgment  is  affirmed. 

W.  A.  Porter,  for  the  State. 

J.  W.  Payne,  for  the  defendant. 


Vermilya  and  Another  v.  Davis. 

Appeakaitce. — If  a  defendant  appear  to  an  action  before  a  justice  of  the 
jjeace  without  objecting  to  the  process,  he  can  not  object  to  it  on  appeal  in 

the  Circuit  Court. 

ERROR  to  the  Huntington  Circuit  Court. 

Dewey,  J.  —  Vermilya  and  Stewart  commenced  an  action 
of  assumpsit  against  Davis  before  W.  G.  Johnson,  a  justice  of 
the  peace,  and  recovered  judgment  against  the  defendant  by 
default.  On  the  application  of  the  defendant,  the  judgment 
was  opened  and  a  new  trial  granted.  A  change  of  venue  was 
awarded  on  the  affidavit  of  the  defendant,  transferring 
[*159]  *the  cause  before  J.  Johnson,  another  justice  of  the 
peace.  He  issued  a  summons  to  the  defendant,  re- 
turnable on  the  16th  oi' September,  1842,  "at  10  o'clock,  p,  m." 
On  that  day  the  parties  appeared;  and  the  defendant  making 
no  defense,  judgment  went  for  the  plaintiff.  The  defendant 
appealed,  moved  the  Circuit  Court  to  dismiss  the  action  on 
account  of  irregularity  in  the  proceedings  before  justice  J. 
Johnson,  and  the  motion  prevailed.  Judgment  for  costs  against 
the  plaintiff. 

The  irregularity  complained  of  is,  that  the  summons  was 
returnable  at  an  improper  time  of  the  day,  to  wit,  10  o'clock, 
p.  m. 

We  think  the  appearance  of  the  defendant  before  the  justice, 
without  objecting  to  the  process,  was  a  waiver  of  all  right  to 
object  to  it  in  the  Circuit  Court;  and  that  an  error  was  com- 
mitted by  dismissing  the  action. 
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Per  Curiam. — The  judgment  is  reversed  with  costs.     Cause 
remanded,  &c. 

T.  Johison  and  R.  BracJcenridge,  for  the  plaintiffs. 
W.  Wright,  for  the  defendant. 


Conaway  and  Another  v.  Hays. 

Misnomer. — Suit  against  Daniel  Conavay,  junior,  and  Daniel  Conway,  senior. 
The  defendants  pleaded  separately  as  follows :  Daniel  Conaway,  junior, 
against  whom  the  plaintiff  hath  declared  by  the  name  of  Daniel  Conavay, 
junior,  says  lie  is  called  by  the  name  of  Daniel  Conaway,  junior,  &c.  Dan- 
iel Conaxoay,  senior,  against  wliom  the  plaintiff  hath  declaied  by  tlie  name 
of  Daniel  Conway,  senior,  says  he  is  called  by  the  name  of  Daniel  Coruiivay, 
senior,  &c.  Held,  that  the  first  plea  was  a  nullity.  Held,  also,  that  the  sec- 
ond plea  might  have  been  replied  to  by  alleging  that  the  defendant,  Daniel 
Conaway,  senior,  was  called  and  known  as  well  by  the  name  of  Daniel  Con- 
way, senior,  as  by  the  name  of  Daniel  Conaway,  senior,  &c. 

ERROR  to  the  Dearborn  Circuit  Court. 

Blackford,  J. — Hays  brougnt  an  action  of  debt  against 
Daniel  Conavay,  junior,  and  Daniel  Conway,  senior.  The 
defendants  pleaded  separately  in  abatement  as  follows: 

Daniel  Coriaway,  junior,  against  whom  the  plaintiff  hath 
declared  by  the  name  of  Daniel  Conavay,  junior, 
[*160]  comes  and  *says  he  is  named  and  called  by  the  name 
of  Daniel  Conaway,  junior,  &c. 

Daniel  Conaway,  senior,  against  whom  the  plaintiff  hath 
declared  by  the  name  of  Daniel  Conway,  senior,  comes  and 
says  that  he  is  named  and  called  by  the  name  of  Daniel  Cona- 
way, senior,  &c. 

Replication,  that  the  said  Daniel  Conaway,  junior,  who  is 
pued  by  the  name  of  Daniel  Conway,  junior,  is  as  well  known 
by  the  name  of  Daniel  Conway,  junior,  as  by  the  name  of 
Daniel  Conaway,  ]\xmov,  &c. 

Verdict  and  judgment  for  the  plaintiff. 

The  first  plea  is  frivolous.     The  merely  using  a  v  instead  oi 
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a  tv  in  Conaway^s  name,  is  too  slight  a  mistake  to  deserve 
notice.     Tiiat  plea  may  be  considered  a  nullity. 

The  second  plea  might  have  been  replied  to  by  alleging  that 
the  defendant,  Daniel  Conaway,  senior,  was  called  and  known 
as  well  by  the  name  of  Daniel  Conway,  senior,  as  by  the  name 
of  Daniel  Conaioay,  senior,  &c.  The  issue  on  the  second  plea 
would  tlien  have  been,  not  how  the  defendant  spelled  his  name, 
but  how  he  was  called  and  known.  If  it  appear,  in  such 
cases,  that  the  names  have  the  same  sound,  there  is  no  mis- 
nomer, however  differently  they  may  be  spelled.  Tibbetts  v. 
Kiah,  2  New  Hamp.  Rep.,  557. 

The  replication  in  this  case  is  a  nullity,  it  not  being  appli- 
cable to  either  of  the  pleas,  and  there  was,  therefore,  no  issue 
for  the  jury  to  try. 

Per  Curiam. — The  judgment  is  reversed,  with  costs.  Cause 
remanded,  &c. 

J.  Byman  and  P.  L.  ^jwoner,  for  the  plaintiffs. 

D.  Ilacy,  for  the  defendant. 


Massey  v.  Chance. 

Contract  —Debt. — Debt  on  a  writing  obligatory,  by  which  the  (lefbndant,  for 
value  received,  promised  to  pay  the  plaintiff  $162.75,  with  intei-sest  Irom 
the  date,  to  be  paid  on  or  liefore  tlie  session  of  the  commissioner's  Court  of 
Grunt  county  tlien  next  ensuing,  provided  that  if  the  defendants  proved  to 
the  satisfaction  of  said  board  that  he  had  paid  the  plaintiff'  said  money  on 
an  order  given  by  said  commissioners,  at,  &c.,  to  one  Webster,  and 

[  ■  161]  by  him  •■■assigned  to  the  plaintiff,  then  the  obligation  to  be  void,  or 
so  much  thereof  to  be  void  as  the  defendant  should  pi-ove  had 
been  paid  on  said  order  over  and  above  the  credits  indorsed  on  it.  Held, 
that  debt  was  the  proper  form  of  action. 

ERROR  to  the  Grant  Circuit  Court. 

Blackford,  J. — This  was  an  action  of  debt  for  1 162.75 
The  declaration  was  substantially  as  follows :  The  defendant, 
on,  <&c.,  at,  &c.,  l>v  his  writing  obligatorv,  sealed  with  his  seal, 
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iScc,  for  value  received,  promised  to  pay  the  plaintiflf  the  sum 
of  $162.75  with  interest  from  the  date,  on  the  following 
condition  to  wit,  to  be  paid  on  or  before  the  session  of  the 
commissioners'  court  of  Grant  county  then  next  ensuing,  pro- 
vided that  if  the  defendant  proved  to  the  satisfaction  of  the 
board  of  said  commissioners,  that  he  had  paid  the  plaintiff 
said  sum  of  money,  on  an  order  given  by  said  commissioners 
at  their  September  term,  1839,  to  one  Webster  and  by  him 
assigned  to  ^he  plaintiff,  then  the  obligation  to  be  void,  or  so 
much  thereof  to  be  void  as  the  defendant  should  prove  hud 
been  paid  on  said  order  over  and  above  the  credits  indorsed  on 
it.  Averment,  that  after  the  execution  of  said  writing  ol>liga- 
tory  there  was  a  session  of  said  commissioners'  court,  but  that 
the  defendant  did  not  then  or  at  any  other  time  prove,  to  the 
satisfaction  of  the  board  of  said  commissioners,  that  he  had 
paid  said  money  or  any  part  of  it,  or  that  any  part  of  said 
order  had  been  paid  over  and  above  the  credits  indorsed  on  it; 
and  that  the  defendant,  though  often  requested,  had  not  paid 
the  said  sum  of  $162.75,  or  any  part  thereof,  &c.,  to  the  plain- 
tiff's damage,  &c. 

General  demurrer  to  the  declaration,  and  judgment  for  the 
defendant. 

It  is  contended  that  covenant  and  not  debt  was  the  proper 
remedy  in  this  case;  but  we  are  of  a  different  opinion.  If  the 
averment  in  the  declaration  be  true,  the  defendant  is  liable  to 
the  plaintiff  on  the  obligation,  not  for  unliquidated  damages, 
but  for  a  certain  sum  of  money,  to  wit,  $162.75  with  interest; 
which  shows  that  the  form  of  action  is  unobjectionable. 
[^162]  ^■''^Per  Curiam. — The  judgment  is  reversed  with 
costs.     Cause  remanded,  &c. 

D.  D.  Pratt,  for  the  plaintiff. 

/.  Smith  and  /.  Brownlee,  for  the  defendant. 
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Pierce  v.  Gates. 

Vendor's  Lien. — A  vendor's  lien  on  real  estate  for  unpaid  purcbafie-money 
may  be  enforced  against  a  purcbaser  from  tbe  vendee  witb  notice. 

Chancery — Practice. — If  an  allegation  in  a  bill  in  chancery  be  denied  by 
the  answer,  the  allegation  mnst  be  proved  by  two  witnesses,  or  by  one  wit- 
ness and  corroborating  circumstances. 

Same. — If  a  distinct  fact  in  avoidance  be  set  up  by  an  answer  in  chancery, 
such  fact  must  be  proved. 

ERROR  to  the  Cass  Circuit  Court. 

Sullivan,  J. — This  was  a  bill  in  chancery  filed  by  Gates 
against  Fierce  and  one  Muri^ay,  to  enforce  a  lien  set  up  by  the 
complainant  on  a  tract  of  land  sold  by  him  to  Murray,  and  by 
Murray  to  Pierce,  for  a  part  of  the  purchase-money.  The  bill 
alleges  that  on  the  9th  of  October,  1838,  the  complainant  sold 
to  Murray  the  tract  of  land  described  in  the  bill  for  the  sum 
of  $300;  that  all  the  purchase-money  except  about  $116  was 
paid;  that  for  the  residue  the  notes  of  Murray,  without  any 
security  whatever,  were  taken,  part  payable  in  sixty  days  and 
part  in  six  months;  that  on  the  same  day  that  complainant 
sold  and  conveyed  to  Mmi-ay,  the  latter  sold  and  conveyed  to 
Pierce;  and  that  Pierce  had  notice  that  a  part  of  the  purchase- 
money  was  unpaid,  &c.  The  answer  of  Pierce  admits  the  sale 
by  the  complainant  to  Murray  and  by  Murray  to  Pierce,  but 
denies  the  notice,  and  sets  up  affirmatively  that  he  was 
informed  by  the  complainant  that  he  had  no  lien  or  claim  upon 
the  land,  and  that  he  would  give  possession  at  any  time,  that 
he  afterwards  rented  the  land  to  the  complainant,  &c.  The 
bill  was  taken  as  confessed  against  Murray  who,  it  was  ad- 
mitted, had  left  the  State  insolvent;  and  upon  the  final 
hearing  the  Court  decreed  for  the  complainant. 

The  equitable  lien  of  the  vendor  of  land  upon  the  land  sold 

for   the  unpaid   purchase-money,   where   no   distinct 

[*163]     security   *has    been    taken,    or    the    lien    otherwise 

waived,  is  not  denied.     Nor  is  it  denied  but  that  the 

vendor's  lien  upon  the  land  may  be  enforced  against  a  pur- 
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chaser  from  the  vendee  with  notice.  The  main  question  in 
this  case  is,  -whether  there  is  proof  of  notice. 

Where  an  answer  denies  the  allegations  of  the  bill,  the  stat- 
ute declares  that  the  complainant  shall  not  have  a  decree  unless 
the  bill  be  proved  by  two  witnesses,  or  by  one  witness  and  cor- 
roborating circumstances.  If  the  complainant  have  the  proof 
required  by  the  statute,  the  decree  of  the  Circuit  Court  must 
stand. 

Brown,  a  Avitness  in  the  cause,  states  that  a  short  time  after 
Mui'ray  had  left  the  country,  he  had  a  conversation  with  Pierce 
about  the  land  he  purchased  from  31urray,  and  which  Murray 
had  purchased  from  Gates;  that  in  that  conversation  Pierce 
said  "he  paid  Murray  all  down  for  the  land,"  and  "that  he 
knew  that  Murray  had  promised  Gates  to  pay  him,"  and  con- 
cluded by  saying  that  "  he  had  run  off  and  never  paid  him." 
The  plain  import  of  the  foregoing  admission  is,  that  at  the 
time  of  the  purchase  by  Pierce  from  Murray,  the  former  knew 
that  the  purchase-money,  or  some  part  of  it,  was  still  due  to 
Gates.  The  remaining  pi-oof  is  circumstantial,  but  we  think 
it  goes  to  establish  the  fact  that  Pierce  had  notice,  at  the  time 
he  purchased  from  Muri-ay,  that  at  least  a  portion  of  the  pur- 
chase-money, on  the  sale  from  Gates  to  Murray,  remained  un- 
paid. It  appears  that  Gates  lived  on  the  land,  about  eight 
miles  distant  from  Logansport,  tiiat  Pierce  wished  to  purchase 
the  land,  and,  on  the  day  previous  to  the  sale  to  Murray,  had 
examined  it  and  offered  Gates  $250  for  it,  which  he  refused, 
but  offered  to  sell  for  $300.  Pierce  refused  to  buy  at  that 
price,  and  returned  to  Logansport.  The  next  morning  before 
breakfast,  Murray  came  to  the  house  of  Gates,  and  after  a  very 
light  examination  of  the  land  proposed  to  purchase  it,  offer- 
ing Gates  his  price,  viz.,  $300.  The  parties  agreed,  and  on  the 
next  day  tlie  land  was  conveyed  to  Murray,  and  Marray,  ou 
the  same  day  that  he  received  a  conveyance,  conveyed  to  Pierce. 
It  further  appears  that  Pierce  resided  in  Logansport,  that  Mur- 
ray boarded  with  him,  and  that  the  horse  that  Murray 
[*1G4]  rode  to  the  house  of  the  '"'complainant  when  he  came 
to  purchase  the  land,  was  the  same  horse  that  the 
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defendant  rode  the  previous  day.  Without  saying  anything 
about  the  fraud  which  may  be  imputed  to  the  defendant,  we 
think  it  is  fairly  inferable  from  the  circumstances  that  Murray 
purchased  with  the  knowledge,  if  not  for  the  use  of  Pierce; 
and  if  he  did  so,  it  is  very  improbable  that  Pierce  was  left  un- 
informed of  the  terms  of  the  contract.  There  is  moreover  in 
the  depositions  taken  by  the  defendant,  no  proof  that  his  pur- 
chase from  Murray  was  for  a  valuable  consideration.  His 
statement  to  Brown  is  all  the  testimony  on  the  subject.  The 
matter  as  between  them  seems,  so  far  as  it  is  made  to  appear 
to  us,  to  have  been  transacted  in  secret,  a  circumstance  which, 
connected  witli  other  circumstances  in  the  case,  throws  sus- 
picion on  the  transaction. 

There  is  one  other  question  raised  which  must  be  noticed. 
The  plaintiff  in  error  contend?  that  the  affirmation  in  his  an- 
swer, that  Gates  informed  him  that  he  had  no  claim  or  lien  on 
the  land,  must  stand  as  true  unless  disproved  by  the  complain- 
ant. In  this  he  is  mistaken.  It  is  a  new  fact  introduced  into 
the  case  by  which  the  defendant  seeks  to  discharge  the  land 
from  the  lien  which  the  complainant  claims.  It  is  set  up  in 
avoidance  of  the  complainant's  equity,  and  must  therefore  be 
proved  by  the  party  asserting  it.     2  Blackf ,  324 ;  3  Id.,  18. 

We  concur  with  the  Circuit  Court  in  the  opinion,  that  Pierce 
purchased  from  Murray  with  notice  of  the  complainant's  equity, 
and  that  the  latter  has  a  lien  upon  the  land  for  so  much  of  the 
purchase-money  as  remains  unpaid. 

Per  Curiam. — The  decree  is  affirmed  with  costs. 

H.  Chase,  for  the  plaintiff. 

D.  D.  Pratt,  for  the  defendant. 


[*165]  *CooK  V.  The  State. 

Criminai,  I,aw. — An  indictment  for  a  capital  offense  can  not  be  found  in  a 
Circuit  Court  in  the  absence  of  tlie  president.(a) 

{a)Dru4ford  v.  The  State,  15  Ind.,  3i7. 
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ERROR  to  the  FranJclln  Circuit  Court.  . 

Dewey,  J. — This  was  an  indictment  for  murder  found  at  a 
term  of  the  Franklin  Circuit  Court,  held  by  the  two  associate 
judges  in  the  absence  of  the  president,  by  a  grand  jury  impan- 
neled,  sworn,  and  charged  by  the  Court  so  composed;  to  which 
Court  the  indictment  was  returned,  and  by  whom  it  was 
received  and  recorded.  At  a  subsequent  term  held  by  a  full 
Court,  the  defendant  was  arraigned,  tried,  found  guilty,  and 
sentenced  to  death.  Motions  in  arrest  of  judgment,  and  for  a 
new  trial,  were  overruled.  Among  the  errors  assigned  is  the 
following: 

That  a  Circuit  Court,  consisting  of  the  two  associate  judges 
only,  is  not  competent  to  inipannel,  swear,  and  charge  the 
grand  jury  in  respect  to  a  capital  offense,  and  to  receive  an 
indictment  for  it. 

The  question  raised  by  this  objection  is,  independently  of  its 
connection  with  the  life  or  death  of  an  individual  on  the  pres- 
ent occasion,  one  of  an  important  nature.  It  involves  the  con- 
struction of  our  constitution  in  one  of  its  most  interesting 
features.  It  is  now  for  the  first  time  presented  for  the  consid- 
eration of  this  Court,  and  has  never,  so  far  as  wc  know,  received 
the  adjudication  of  any  of  the  Circuit  Courts.  We  have  given 
it  mature  deliberation,  and  with  but  slight  assistance  front 
authority,  have  come  to  a  conclusion  satisfactory  to  our  own 
minds. 

The  third  section  of  the  fifth  article  of  the  constitution,  after 
declaring  that  each  Circuit  Court  shall  consist  of  a  president 
und  two  associate  judges,  provides  that  "the  president  and 
«ssociate  judges,  in  their  respective  counties,  shall  have  com- 
mon law  and  chancery  jurisdiction,  as  also  complete  criminal 
jurisdiction  in  all  such  cases,  and  in  such  manner,  as  may  be 
prescribed  by  law.  The  president  alone,  in  the  absence  of 
the  associate  judges,  or  the  president  and  one  of  the  associate 
judges,  in  the  absence  of  the  other,  shall  be  competent  to  hold 
a  Court,  as  also  the  two  associate  judges,  in  the 
[*166]  ^absence  of  the  president,  shall  be  competent  to  hold  a 
Court,  except  in  capital  cases,  and  cases  in  chancerv." 
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The  statute  organizing  Circuit  Courts,  in  force  when  this 
indictment  was  found  and  tried,  vested  those  Courts  with  com- 
})lete  civil  and  criminal  jurisdiction  not  inconsistent  with  the 
constitution.     R.  S.,  1838,  p.  161. 

No  one  will  controvert  the  position,  that  a  grand  jury  can 
not  find  an  indictment  for  any  offense,  over  which  the  Court 
to  which  the  jury  belongs  has  not  cognizance.  This  is  con- 
ceded by  the  counsel  for  the  State;  but  it  is  contended  that  the 
constitution  has  delegated  to  the  Circuit  Court,  when  held  by 
the  two  associate  judges,  general  jurisdiction  in  all  criminal 
cases,  by  empowering  them  to  hold  a  Court;  and  that  the 
restriction  on  their  power  contained  in  the  exception  does  not 
reach  to  that  portion  of  their  jurisdiction,  under  which  the 
grand  jury  is  impanneled,  sworn,  and  charged,  and  under 
which  the  indictment  is  returned  into  Court;  but  that  it  only 
restrains  them  from  proceeding  further  with  the  cause  after  the 
indictment  is  returned. 

This  interpretation  is  founded  upon  the  meaning,  which 
those  M^ho  hold  to  it  give  to  the  word  cases  as  used  in  the 
exception  in  respect  to  proceedings  for  a  capital  offense.  It  is 
contended  that  case  as  there  employed  is  synonymous  with  pros- 
ecution, (which,  according  the  definition  of  Blachstone,  is  t'ne 
commencement  of  a  criminal  suit  by  the  indictment,)  and  that 
it  does  not  include  the  proceeding  prior  to  the  indictment.  We 
can  not  bring  ourselves  to  concur  in  this  construction.  The 
same  word  cases  is  used  as  well  in  that  part  of  the  constitution 
which  confers  jurisdiction  generally  upon  the  Circuit  Courts, 
as  in  that  which  restricts  it  when  exercised  by  the  associate 
judges  only;  and  we  can  not  suppose  that  the  frainers  of  the 
constitution  designed  to  use  it  in  the  same  paragraph,  and  in 
relation  to  the  same  general  subject,  in  different  senses.  The 
Circuit  Courts,  wliether  held  by  all  the  judges,  by  the  presi 
(lent  alone,  by  the  president  and  one  associate  judge,  or  by  th 
two  associates,  have  unlimited  criminal  jurisdiction  "in  all 
such  cases,  and  in  sucli  manner,  as  may  be  prescribed  by  law,'^ 
except  tiiat  the  associate  judges  shall  not  hold  a  Court  "in 
capital  cases."      If  this  word,  as  used    in   the  first   instance, 
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[*167]  was  ^designed  to  embrace  (as  undoubtedly  it  was)  all 
the  stages  of  criminal  proceedings  from  the  impannel 
ing  of  the  grand  jury  to  the  execution  of  the  final  sentence, 
we  know  of  no  rule  of  criticism  by  which  it  must  not  embrace 
the  same  proceeding,  when  designating  the  crimes  over  which 
a  Ccurt  held  by  the  associate  judges  shall  not  have  jurisdic- 
tion. In  our  opinion  the  Circuit  Court  so  held  has  no  more 
power  to  impannel,  swear,  and  charge  a  grand  jury,  and  receive 
an  indictment  for  a  capital  crime,  than  it  has  to  try  the  cause 
and  pronounce  sentence. 

But  were  it  admitted  that  case,  as  the  word  is  used  in  the 
restricting  clause,  means  a  prosecution  commencing  with  the 
return  of  the  indictment,  our  views  with  regard  to  the  juris- 
diction of  the  associate  judges  holding  a  Court  would  not  be 
changed.  If  sucli  a  Court  could  receive  the  indictment,  the 
case,  or  prosecution,  would  be  commenced  before  it.  The  asso- 
ciate judges  would  still  hold  a  Court  in  a  capital  case  and  thus 
the  very  letter  of  the  constitution  would  be  violated.  Much 
more  would  the  spirit  of  that  instrument  be  disregarded,  by 
permitting  a  Court  so  composed  to  exercise  that  branch  of 
jurisdiction  which  is  preliminary  to  the  finding  of  the  indict- 
ment— a  jurisdiction  involving  the  riglit  and  the  duty  of 
judging  of  the  qualifications  of  grand  jurors  when  challenged, 
of  defining  capital  crimes,  and  of  expounding  the  various 
principles  of  law  which  should  govern  the  indictors  in  putting 
a  man  upon  the  defense  of  his  life.  We  can  not  believe  that 
those  powers  have  been  conferred  upon  the  associate  judges. 

A  case  somewhat  analogous  to  this  occurred  in  3Io.ssacJiU- 
setts.  By  one  part  of  a  statute  of  that  commonwealth,  one  of 
the  judges  of  the  Supreme  Judicial  Court  was  authorized  to 
hold  a  Court  with  ample  and  plenary  criminal  jurisdiction  , 
but  another  part  of  the  same  statute  provided,  that  an  indict- 
ment for  a  ca^iital  offense  should  not  "  be  heard,  tried,  and 
determined,"  unless  three  judges  were  present.  It  vv^as  hekL 
that  the  restriction  did  not  affect  the  jurisdiction  of  the  single 
judge  as  to  the  impanneling  of  the  grand  jury  in  a  ca})ital  case, 
and  receiving  and  recording  the  indictment;  but  that  the  pris- 
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oner  could  not  be  arrai<;ued  without  the  presence  of  three 
judges.  The  decision  turned  upon  the  ground,  that 
[*168]  ^general  jurisdiction  was  given  to  one  judge  in  all 
criminal  cases,  and  that  the  restriction  upon  his 
])ower  was,  in  terms,  confined  to  the  hearing,  trying,  and  de- 
termining of  the  indictment,  which  included  the  arraignment. 
Commonwealth  v.  Hardy,  1  Mass.  R.,  303.  It  is  evident  from 
the  remarks  of  C.  J.  Parsons,  who  delivered  the  opinion  of 
tlie  Court,  that,  had  the  language  restricting  the  jurisdiction 
of  the  judge  in  capital  cases  been  as  general  as  that  which 
conferred  jurisdiction  generally  over  all  crimes  whether  capital 
or  not,  as  is  the  case  in  our  constitution,  the  decision  would 
have  been  that  a  legal  indictment  for  a  capital  offense  could 
not  have  been  found  before  him. 

Various  errors  were  assigned  which  we  have  not  noticed, 
because  it  is  not  likely  that  the  same  points  will  arise  in  a 
trial  of  the  defendant  on  a  valid  indictment. 

Per  Curiam. — The  judgment  is  reversed,  and  the  proceed- 
ings subsequent  to  the  indictment  set  aside.  Cause  remanded 
with  instractions  to  the  Circuit  Court  to  quash  the  indictment, 
and  to  retain  the  prisoner  in  custody  to  answer  to  anothei 
indictment  for  the  same  otfense. 

J.  M.  Johnston,  for  the  plaintiff. 

J.  Pyman,  for  the  State. 


RiTCHEY  V.  The  State. 

Arson. — An  indictment  for  arson  should  allege  tlie  value  of  the  propertj 
destroyed. 

AME. — It  should  also  allege  that  the  property  burned  or  set  on  fire  belonged 
to  the  person  in  actual  possession  in  his  own  right. 

ERROR  to  the  Perry  Circuit  Court. 

Dewey,  J. — This  was  a  prosecution  for  arson.     The  indict- 
ment contains  two  counts.     One  count  charges  the  defendant, 
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Ritchey,  with  burning  the  storehouse  oT  the  American  Canal 
Coal  Company;  in  the  other  count,  the  storehouse  is  alleged  to 
belong  to  Thomas  Boyd,  and  to  be  occupied  by  him.  Neither 
count  states  the  value  of  the  storehouse.  Plea,  not  guilty. 
Verdict  of  guilty,  and  sentence  accordingly.  A  motion  in 
arrest  of  judgment  was  overruled,  as  was  a  motion  for  a  new 

trial. 
['=^169]         '•■^Tiie  objection  urged  against  the  indictment  is,  that 
it  does  not  state  the  value  of  the  property  destroyed. 

In  England,  there  is  no  need  of  making  such  an  averment 
in  the  indictment,  and  it  is  usually  omitted  in  the  forms. 
But,  in  England,  the  extent  of  tlie  punishment  for  arson  does 
not  at  all  depend  upon  the  value  of  the  property  consumed  or 
injured.  In  this  State  it  is  otherwise.  In  addition  to  imprison- 
ment in  the  penitentiary,  the  guilty  person  is  liable  to  a  fine 
not  exceeding  double  the  value  of  the  property  destroyed. 
And  this  Court  has  decided  that  an  indictment  for  a  malicious 
trespass,  which,  in  ])rinciple,  is  not  to  be  distinguished  from 
this  case,  was  bad  for  not  laying  the  amount  of  damages  done 
to  the  owner  of  the  injured  property.  The  State  v.  Peden,  2 
Blackf.,  371.  See,  also.  Commonwealth  v.  Smith  et  al.,  1  Mass. 
R.,  245. 

It  is  contended  by  the  plaintiff  in  error,  that  the  evidence 
did  not  sustain  either  count  in  the  indictment  in  respect  to  the 
ownership  or  possession  of  the  storehouse  therein  named.  This 
point  it  is  now  unnecessary  to  investigate.  Arson  is  an  offense 
against  possession ;  and  the  indictment  should  aver  the  property 
burned,  or  set  on  fire,  to  belong  to  the  person  or  persons  in  the 
actual  possession  in  his  or  their  own  right. 

Per  Curiam. — The  judgment  is  reversed,  and  the  proceed- 
ings subsequent  to  the  indictment  set  aside.     Cause  remanded 
with  instructions  to  the  Circuit  Court  to  quash  the  indictment, 
and  to  retain  the  prisoner  in  custody  to  answer  another  indict 
ment  for  the  same  offense. 

C.  I.  Battell,  C.  Fletcher,  and  0.  Butler,  for  the  plaintiff. 

A.  A.  Hammond  and  S.  3Iajor,  for  the  State. 
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Meeker  v.  Doe  on  the  Demise  of  Place. 

Ejectment — Notice  to  Quit. — In  ejectment  against  a  trespasser,  notice  to 

quit  need  not  be  proved. 
Same — Amendment. — The  declaration  In  such  antion  may  be  amended,  as  to 

the  date  of  the  demise,  at  anytime  before  verdict,  provided  the  amendment 

do  not  injure  or  impose  any  liardship  on  the  defendant. 

[*170]         ^APPEAL  from  the  LaPorte  Circuit  Court. 

Sullivan,  J. — Ejectment.  The  lessor  of  the  plain- 
tiff is  the  mortgagee  of  Luther  Mann,  who  was  the  owner  of 
the  fee  at  the  date  of  the  mortgage.  The  defendant  entered 
into  the  consent  rule  and  pleaded  not  guilty.  Trial  by  the 
Court  and  judgment  for  the  plaintiff. 

The  defendant,  on  the  trial  in  the  Circuit  Court,  set  up  no 
right  to  the  possession.  His  defense  appears  to  have  been, 
that  he  had  not  received  notice  to  quit.  The  Court  decided 
that  notice  to  quit  was  not  necessary.  The  Court  was  right. 
Notice  is  necessary  only  where  the  relation  of  landlord  and 
tenant  exists.  In  this  case,  so  far  as  we  can  perceive,  Meeker 
was  a  mere  trespasser  and  liable  to  be  ejected  without  demand 
or  notice. 

On  the  trial,  the  Court  permitted  the  plaintiff  to  amend  the 
declaration  bv  alterino;  the  date  of  the  demise  from  the  18th 
o^  August,  1842,  to  the  18th  of  February,  1843,  which  last 
date  was  previous  to  the  commencement  of  the  suit,  to  which 
the  defendant  objected  and  excepted.  There  was  no  error  in 
this.  The  date  of  the  demise  as  laid  in  the  declaration,  is  now 
regarded  as  merely  formal,  and  may  be  amended  at  any  time 
before  verdict,  provided  it  do  not  injure  or  impose  any  hard- 
ship upon  the  defendant.  Doe  v.  Pilkington,  4  Burr.,  2447;  6 
Dowen,  590;  7  Cranch,  478;  9  Wheat.,  576. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

J.  B.  Niles,  for  the  appellant. 

J.  W.  Chapman,  for  the  appellee 
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Pierce  and  Another  v.  McConnell  and  Others. 

Partnership — admissions  of  Partner. — Although  the  admission  of  an 
individaal  member  of  a  firm  that  he  is  a  partner,  is  evidence  to  charge  liim- 
eelf,  it  is  no  evidence  of  the  partnership  against  any  otlier  party. 

Same — Practice. — As.sumpsit  against  A,  B,  and  C,  as  partners.  A  pleaded 
non  assumpsit;  B  appeared  and  suffered  judgment  by  m7  dicit;  and  the 
writ  was  returned  "  not  found  "  as  to  C.  Held,  that  on  the  trial  of  the  issue 
between  the  plaintiff  and  A,  the  admissions  of  B  of  the  existence  of  the 
partnership  of  A,  B,  and  C,  were  inadmissible. 

Same. — The  existence  of  a  partnership,  like  most  other  facts,  may  be  proved 
by  one  witness ;  but  it  is  otherwise  as  to  the  proof  necessary  to  sup- 

pl71]  port  an  ■•indictment  for  perjury.  To  sustain  such  an  indictment, 
two  witnesses,  or  one  witness  and  corroborating  circumstances,  are 
indispensable. 

ERROE,  to  the  LaGvange  Circuit  Court. 

Blackford,  J. — The  plaintiffs  in  error  brought  an  action 
of  assumpsit  against  James  McConnell,  Doctor  James  31cCon~ 
nell,  and  George  D.  Parmenter,  late  partners,  trading  under  the 
firm  of  James  McConnell  and  Co.  Doctor  James  McConnell 
pleaded  non  assumpsit,  and  made  affidavit  of  the  truth  of  his 
plea;  James  McConnell  appeared  and  suffered  judgment  by 
nil  dicit;  and  the  writ  was  returned  not  served  on  the  other 
defendant.  The  issue  was  tried  by  a  jury,  and  a  verdict  and 
judgment  rendered  in  favour  of  the  defendant  who  pleaded. 

A  deposition  was  offered  in  evidence  on  the  trial  by  the 
plaintiffs,  and  a  part  of  it  suppressed  on  motion.  The  sup- 
pressed part  of  the  deposition  was  respecting  admissions  which 
the  witness  had  heard  James  McConnell  make  of  the  existence 
of  a  partnership  of  the  defendants. 

The  Court  instructed  the  jury  as  follows:  "To  entitle  the 
plaintiffs  to  a  verdict  in  this  case,  the  proof  of  the  partnership 
between  T>octov  James  McConnell,  James  McConnell,  and  George 
D.  Parmenter,  at  the  date  of  the  note  given  in  evidence,  as 
alleged  in  the  declaration,  must  be  such  and  so  clear  and  cer- 
tain, that  were  Doctor  James  McConnell  now  on  his  trial  on 
an  indictment  for  perjury  for  swearing  to  the  truth  of  his  plea, 
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this  jury  upon  the  same  evidence  would  find  him  guilty  o 
perjury/' 

There  was  no  error  in  suppressing  the  part  of  the  depositioi 
which  we  have  noticed.     Although  the  declaration  or  ad  mis 
sion  of  an  individual  member  of  a  firm  that  he  is  a  partner,  v 
evidence  to  charge  himself,  is  no  evidence  of  the  fact  agains 
any  other  party.     2  Stark.  Ev.,  807 ;   Corps  v.  Robinson  et  al. 
2  Wash.  C.  C.  R.,  388;    Whitney  v.  Ferris,  10  Johns.,  (^^ 
Wliitney  et  al.  v.  Sterling  et  al.,  14  Id.,  215;  Rohbins  et  al.  v.  i 
Willard  et  al.,  6  Pick.,  464.     In  the  case  before  us,  there  bein^  ! 
a  judgment  by  nil  elicit  against  James  McConnell,  and  a  returi 
of  not  found  as  to  Parnienter,  the  admissions  in  question  thai 
the  three  defendants  sued  were  partners,  could  only  afiect  Doc- 
tor James  3lGConnell,  who  had  pleaded  to  the  action.     But  for 
that   purpose,  as  the  authorities  cited   show,  the  admissions i 

were  inadmissible. 
[*172]  *The  instruction  to  the  jury  was  wrong.  The 
existence  of  a  partnership,  like  most  other  facts,  may 
be  proved  by  one  witness ;  but  it  is  otherwise  as  to  the  proof 
necessary  to  support  an  indictment  for  perjury.  To  sustain 
such  an  indictment,  two  witnesses,  or  one  witness  and  corrob- 
orating circumstances,  are  indispensable.  Regina  v.  Yates,  1' 
Carr.  &  Marsh  man,  132. 

Per  Curiam. — The  judgment  is  reversed  with  costs.     Cause 
remanded,  &c. 

J.  B.  Howe,  for  the  plaintiffs. 

D.  H.  Golerick  and  T.  Johnson  for  the  defendants. 


Nance  v.  Dunlavy. 


Assignment  of  Note. — Demand. — If  it  be  the  understanding  of  the  assignor 
and  assignee  of  a  promissory  note  at  the  time  of  the  assignment,  that  tlie 
assignee  need  not  demand  payment  of  the  maker  before  a  certain  time,  n( 
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laches  can  be  imputed  to  the  assignee  for  not  commencing  suit  on  tlie  note 
before  that  time.(a) 

Due  Diligence. — The  assignee  of  such  note  obtained  judgment  on  it  against 
the  maker  on  the  fifteenth  of  March.  Held,  that  the  assignee  could  not, 
during  tliat  month,  be  charged  by  the  assignor  with  laches  for  not  having 
taken  out  execution. 

ERROR  to  the  Clay  Circuit  Court. 
.  Blackford,  J. — Tiiis  was  a  bill  in  chancery  filed  in  March, 

nl842,  by  Webster  Nance  against  Daniel  Dunlavy,  to  obtain  a 
conveyance  of  a  certain  tract  of  land.  The  following  are  the 
material  facts: 

The  complainant,  on  the  10th  of  April,  1841,  purchased  of 
the  defendant  a  tract  of  land  for  ^650,  and  delivered  to  him  in 
part  payment  a  horse,  saddle,  and  bridle,  valued  at  SIOO.  He 
also  executed  his  note  to  the  defendant  for  $119.50,  in  part 
payment  for  the  land,  payable  on  the  first  of  October,  1841. 

'  For  the  residue  of  the  purchase-money,  the  complainant  as- 
signed to  the  defendant  a  note  executed  by  his,  the  complain- 
ant's brother,  James  Nance,  which  had  been  for  some  time  due; 
the  complainant  saying  at  the  time,  that  he  expected  the  maker 
woidd  get  money  for  work  done  on  the  public  works,  and  pay 
the  note  in  the  fall.  The  defendant,  at  the  time  of  the  contract; 
and  as  a  part  of  it,  executed  to  tiie  complainant  a  title 

I  [*173]  bond  for  '^the  land,  conditioned  as  follows:  "The 
condition  of  the  above  obligation  is  such,  that  if  tiie 
said  Daniel  Dunlavy  or  his  heirs  shall  well  and  truly  convey 
to  the  said  IF.  Nance  a  certain  parcel  of  land,  known,  &c.,  (the 
land  is  here  described,)  for  and  in  consideration  of  $650;  .$200 
paid  in  hand;  notes  given  for  the  remainder,  payment  of  which 
is  hereby  acknowledged;  I  bind  myself,  my  heirs,  &o.,  to  make 
a  general  warranty  deed  for  the  aforesaid  tract  of  land  to  the 
said  W.  Nance,  his  heirs  and  assigns  forever,  so  soon  as  the 
balance  on  said  Nance's  part  is  paid  to  the  said  Dunlavy  or  his 
heirs;  then  this  obligation  to  be  void,  else  to  remain  in  force. 
In  testimony,  &c.     Daniel  Dunlavy,  (seal.)" 

The  note  for  $119.50  was  paid  a  few  days  before  it  became 


(a)F'ree  v.  Kierstead,  l(j  Ind.,  91. 
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due.  In  August,  1841,  the  defendant  went  to  see  James  Nance 
the  maker  of  the  assigned  note,  who  lived  in  a  distant  county, 
and  demanded  payment  of  the  note.  The  maker  said  he  could 
no:  then  pay  the  note;  but  he  induced  the  defendant  to  believe 
he  would  pay  it;  and  the  parties  agreed  to  meet  again  on  the 
business  in  four  or  five  days,  at  Franklin,  in  the  county  where 
the  maker  lived.  The  defendant  attended  at  the  place  on  the 
day  appointed,  but  the  maker  failed  to  attend,  and  had  gone 
out  of  the  county.  The  defendant  then,  viz.,  on  the  22d  or 
23d  of  August,  1841,  gave  the  note  to  an  attorney  to  collect, 
and  on  the  25th  of  tlie  same  month  a  suit  was  commenced  on 
the  note  in  the  county  where  the  maker  resided.  The  writ, 
which  was  returnable  on  the  first  day  of  the  then  next  Septem- 
ber term,  which  commenced  on  the  14th  of  September,  was  de- 
livered to  the  sheriff  on  the  27th  of  August,  and  was  returned 
"not  found."  During  said  term,  an  alias  writ  was  awarded, 
and  the  cause  continued.  The  last-named  writ  was  duly  exe- 
cuted, and  the  plaintiff  obtained  judgment  in  the  suit  on  the 
second  day  of  the  next  term,  viz.,  on  the  15th  of  March,  1842. 
Sometime  in  that  month,  the  day  of  which  is  not  shown  by  the 
record,  the  bill  in  the  cause  before  us  was  filed. 

The  Circuit  Court  decreed  in  favour  of  the  defendant. 

There  is  no  difficulty  in  this  case.  We  understand  by  tlie 
condition  of  the  title-bond,  that  the  complainant  had 
[*174]  no  right  *to  demand  a  conveyance  for  the  land  until 
the  purchase-money  was  paid,  or,  at  least,  until  there 
was  an  offer  to  pay  it  on  receiving  the  conveyance  at  the  same 
time,  provided  no  laches  could  be  imputed  to  the  defendant 
relative  to  the  collection  of  the  assigned  note.  There  has  been 
no  offer  to  pay  the  assigned  note,  which  was  assigned  for  the 
greater  part  of  the  purchase-money;  and  the  only  question, 
therefore,  in  the  case  is,  whether  at  the  time  the  bill  was  filed, 
the  defendant  could  be  charged  with  laches  respecting  the  col- 
lection of  that  note?  The  evidence  satisfies  us,  that  it  was  the 
understanding  of  the  parties  to  the  contract,  that  the  defend- 
ant was  not  obliged  to  call  on  tlie  maker  of  the  assigned  note 
for  ])aynient  until  ttie  fall  of  1841;  and  it  is  proved  that  the 
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defendant  not  only  called  on  the  maker  for  payment,  but  that 
he  actually  commenced  suit  against  him  on  the  note,  before 
that  time.  It  is  also  proved  that  judgment  was  recovered  in 
the  suit  at  the  first  term  after  the  process  was  served,  and  the 
record  shows  that  before  a  reasonable  time  for  taking  out  exe- 
cution had  expired,  the  bill  before  us  was  filed.  We  think, 
therefore,  that  there  had  been  no  laches  by  the  defendant  in 
his  proceeding  on  the  assigned  note  when  this  suit  was  com- 
menced, and  that  the  complainant  has  no  right  to  a  decree. 

Per  Curiam. — The  decree  is  affirmed  with  costs. 

J.  31.  Hanna,  for  the  plaintiff. 

E.  W.  McGaughey,  for  the  defendant. 


Johnston  and  Another  v.  Watson, 

Mortgage — Discharge  of  Judgment. — A  note  for  the  payment  of  money, 
and  a  mortgage  on  real  estate  to  secure  its  payment,  were  assigned,  and  the 
assignee  obtained  judgment  at  law  on  the  note  against  the  maker.  The 
mortgaged  premises  were  afterwards  sold  on  execution  on  the  judgment  to 
the  judgment-creditor.  Held,  that  the  purchase  was  a  discharge  of  the 
judgment  to  the  value  of  the  mortgaged  premises.(o) 

ERROR  to  the  Vigo  Circuit  Court. 

Sullivan,  J. — Bill  to  foreclose  a  mortgage.  The  bill  states 
that  Johnston  })urchased  from  one  Welch  a  lot  in  the 
[*175]  town  of  ^^Terre  Haute,  and,  in  part  payment  of  the 
price,  assigned  to  him  a  note  on  one  A.  C.  Conn  for 
the  sum  of  $720.43,  secured  by  a  mortgage  executed  by  Conn 
to  Johnston  on  a  lot  in  the  town  of  Eugene.  Johnston,  further 
to  secure  Welch,  executed  to  him  a  mortgage  on  the  lot  pur- 
chased from  him.  The  mortgage  contained  a  provision,  that 
if  Welch  should  be  unable  to  collect  Conn's  note,  after  having 
prosecuted  a  suit  for  the  same  with  due  diligence  both  at  law 

(a)See  FoIU  v.  Peters,  IG  Ind.,  244. 
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and  in  equity,  then  the  said  mortgage  should  be  in  full  force 
and  virtue  against  Johnston  for  so  much  of  said  note  as  should 
remain  unpaid.  Wdcli,  subsequently,  for  a  valuable  considera- 
tion, assigned  the  Conn  note  to  Watson,  and  delivered  to  him 
the  mortgages  .of  Conn  and  Johnston  respectively.  Watson  sued 
Conn  on  the  note  at  law,  and  obtained  a  judgment  against  him, 
and  sold  on  execution,  amongst  other  property,  the  lot  in  tlie 
town  of  Eugene  Avhich  was  mortgaged  to  secure  the  debt,  and 
at  such  sale  became  himself  the  purchaser.  The  amount  made 
from  the  sale  of  all  of  Conn's  property,  real  and  personal,  was 
between  $400  and  $500,  and  it  is  to  recover  the  balance 
claimed  to  be  due  to  Watson  that  this  bill  is  filed  for  a  fore- 
closure and  sale  of  the  lot  in  Ter7'e  Haute  mortgaged  by  John- 
ston to  Welch,  and  by  the  latter  assigned  to  Watson.  The  bill 
charges  that  Burton  is  a  purchaser  of  the  Terre  Haute  lot  from 
Johnston  with  full  knoM'ledge  of  the  foregoing  facts.  A  decree 
was  taken  against  Burton  by  default.  Johnston  answered  the 
bill,  admitting  the  material  facts  stated  in  it,  but  denying  the 
complainant's  equity.  Depositions  were  taken  to  prove  the 
value  of  the  Eugene  lot,  but  the  testimony  is  loose  and  unsatis- 
factory. At  tiie  final  hearing  the  Court  decreed  in  favour  of 
the  complainant. 

The  simple  question  in  the  case  is,  whether  the  purchase  of 
the  Eugene  lot  by  Watson,  on  his  judgment  against  Conn,  is  a 
discharge  of  that  judgment  to  the  value  of  the  lot.  Watson 
was  the  assignee  of  Welch,  who  was  the  assignee  of  John-sfoii, 
the  original  mortgagee,  and  if  the  purchase  of  the  lot  l)y 
Johnston  on  a  judgment  obtained  by  him  against  Conii  on  the 
same  note  would  have  had  that  eflect,  it  must  have  the 
same  effect  on  a  purchase  under  a  judgment  obtained  by  his 

assignee.  As  this  Court  has  heretofore  examined  and 
[*176]     ^decided  the  question,  it  is  not  necessary  to  discuss  it 

again.  In  the  case  of  Murphy  v.  Elliott,  6  Blackf, 
482,  it  was  decided  that  a  mortgagee  who  purchases  the  equity 
of  redemption  at  sheriff's  sale  on  execution,  thereby  extin- 
2;uishes  the  mortgage-debt  to  the  extent  of  the  value  of  the 
mortgaged  premises  beyond  the  amount  bid  for  it.     The  prin- 
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ciple  there  decided  is  strictly  applicable  to  tlie  case  under  con- 
sideration. 

This  bill  is  filed  to  recover  from  Johnston  the  amount  which 
the  complainant  as  assignee  failed,  as  he  alleges,  to  make  out 
of  Conoi.  The  case  of  Murphy  v.  Elliott,  supra,  shows  that  he 
is  only  entitled  to  recover  tlie  balance  due  after  deducting  the 
amount  made  by  the  sale  of  the  personal  property  of  Co7in,  and 
the  value  of  the  lot  at  the  time  of  the  sale.  As  we  can  not 
correctly  ascertain  its  value,  the  cause  must  be  returned  to  the 
Circuit  Court  for  further  proceedings. 

Per  Curiam. — The  decree  is  reversed  with  costs.  Cause 
remanded,  &c. 

C.  W.  Barbour,  for  the  plaintiflTs. 

A.  Kinney  and  S.  B.  Goohins,  for  the  defendant. 


Sampson  v.  Grimes. 

Subscribing  Witness. — The  subscribing  witnesses  to  a  deed  are  tlie  proper 

persons  to  prove  ita  execution,  if  thev  are  within  the  jurisdiction  of  the 

Courc  and  competent  to  testify. 
Rents  after  Sale. — If  real  estate  occupied  by  a  tenant  be  sold,  the  vendee 

is  entitled  to  the  rents  which  accrue  after  the  sale,  unless  they  have  been 

paid,  before  notice  of  the  sale,  to  the  vendor. 

ERROR  to  the  Carroll  Circuit  Court. 

Sullivan,  J. — ^Assumpsit  for  the  use  and  occupation  of  a 
ferry  with  its  appurtenances  across  the  Wabash  river  near 
Delphi.  The  declaration  contained  one  special  and  two  com- 
mon counts.  The  defendant  pleaded  non  assumpsit.  Verdict 
and  judgment  for  the  plaintiff. 

On  the  trial,  Grimes,  the  plaintiff  below,  offered  in  evidence 
a  title-bond  for  the  land  adjoining  the  ferry  executed  by  James 
H.  Stewart,  the  patentee  of  the  land,  dated  March  the  9th, 
1836;  also  a  deed  in  fee-simple  from  Stewart  for  the 
'  [*177]     *same  land,  dated  November  the  9th,   1838;    and  of- 
fered to  prove  their  execution    by  said  Stewart. 
Vol.  VIT.— 13       (193) 
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a})peared  that  there  were  subscribing  witnesses  to  both  instru- 
ments living  within  the  reach  of  the  process  of  the  Court,  and 
(•om2)ctent  to  testify  in  the  cause.  The  defendant  thereupon 
objected  to  Stewart  as  a  witness  to  prove  the  execution  of  the 
bond  and  deed,  but  the  objection  was  overruled  and  he  was 
permitted  to  prove  their  execution.  This  was  erroneous.  The 
.subscribing  witnesses,  all  of  whom  it  appears  were  living  and 
within  the  jurisdiction  of  the  Court,  and  competent  to  testify 
in  the  cause,  were  the  projier  persons  to  prove  the  execution 
of  the  papers  offered  in  evidence  Bowser  v.  ]]^a7Ten,  4 
Blackf ,  522. 

The  defendant  proved  on  the  trial  that  during  the  tenancy, 
the  plaintiff  had  conveyed  the  lands  adjoining  the  ferry  with 
their  apj)urtenances,  which  included  the  ferry,  in  fee-simple 
to  one  Henry  B.  M'droy.  The  following  instruction  to  the 
jury  among  others,  was  thereupon  given  by  the  Court,  viz.: 
The  transfer  of  the  land  by  Grimes,  at  any  time  subsequent 
to  the  lease,  will  not  affect  the  lease;  and  the  defendant  can 
not  set  up  the  transfer  as  a  defense  without  showing  that  he 
was  injured  by  it,  and  that  the  purchaser  either  claimed  or 
received  rent. 

At  common  law,  when  lands  occupied  by  a  tenant  were 
conveyed,  it  was  necessary  in  some  cases,  before  the  grantee 
could  demand  rent,  that  the  tenant  should  attorn  to  him,  and 
thus  create  the  relation  of  landlord  and  tenant.  An  attorn- 
ment, however,  was  not  necessary  in  those  cases  where  the 
party  acquired  title  by  matter  in  law,  as  heir  by  descent, 
husband  by  marriage,  &c,  Nor  after  the  statute  of  uses,  by 
virtue  of  which  the  possession  was  immediately  executed  to 
the  use,  was  attorment  necessary  in  conveyances  under  that 
statute.  By  the  statute  of  4  and  5  Anne,  c.  16,  the  necessity 
for  attornments  is  dispensed  with  in  England,  and  the  law  now 
stands  in  all  cases  as  it  did  in  the  cases  above  referred  to  be- 
fore the  statute  was  passed,  that  upon  the  excution  of  the  deed 
containing  the  grant,  the  grantee  is,  ipso  facto,  complete  owner 
of  the  land,  and  entitled  to  all  the  rents,  issues,  and  profits, 
that    accrued    after   he  acquired    title    to    the    premises.       In 
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this  State,  the  same  rule  apph'es  as  did  in  England 
[*178]  *under  the  statute  of  uses.  The  grantee  becomes  a 
perfect  landlord  without  the  knowledge  or  acquies- 
cence of  the  tenant. 

There  are  cases,  however,  in  which  a  recognition  of  the 
nrantee's  title  by  the  tenant  is  essential  to  create  the  relation 
of  landlord  and  tenant.  As  where  the  tenant  is  in  possession 
by  virtue  of  a  lease  made  subsequently  to  the  conveyance,  he 
is  a  tresspasser  merely,  and  can  not  be  held  accountable  as  a 
tenant,  unless  he  agrees  to  pay  rent  and  thereby  becomes  the 
tenant  of  the  new  owner. 

It  is  not  necessary  that  there  should  be  a  demand  of  rent  of 
the  tenant  by  the  grantee,  to  create  between  them  the  relation 
of  kindlord  and  tenant.  The  landlord's  right  to  the  rent  is 
complete  without  it,  and  he  can  at  all  times  recover  it,  unless 
the  tenant  pay  the  rent  to  his  original  landlord  before  he  re- 
ceives notice  of  the  transfer.  In  such  case,  the  tenant  having 
paid  in  good  faith  will  be  protected,  and  the  only  necessity  for 
notice  or  demand  from  the  new  landlord,  is  to  avoid  the  effect 
of  such  payment.  Watts  v.  Ognell,  Cro.  Jac,  192;  Birch  v. 
Wright,  1  T.  R.,  378;  Lumley  v.  Hodgson,  16  East,  99;  Brown 
V.  Storey,  1  Mann  &  Grang.,  117,  and  note  a;  Agar  v. 
Young,  1  Carr.  &  Marsh.,  78.  The  instruction  of  the  Court 
was  therefore  erroneous. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

D.  D.  Pratt,  for  the  plaintiff. 

D.  Mace,  for  the  defendant. 


Shaeffer  v.  Sleade  and   Others. 

False  Representations. — When  a  party  to  a  contract  places  a  known  trust 
and  confidence  in  the  other  party,  and  acts  upon  his  opinion,  any  misrepre- 
sentation by  the  party  confided  in,  in  a  material  matter  constituting  an 
inducement  or  motive  to  the  act  of  the  other  par'y,  and  by  which  an  undue 
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advantage  is  taken  of  him,  is  regarded  as  a  fraud  against  which  equity,  will 
relieve(a) 

Same. — At  law,  an  action  may  be  maintained  for  false  representations,  made 
by  a  vendor  to  a  purchaser,  of  matters  within  the  peculiar  knowledge  of  the 
vendor,  whereby  the  purchaser  is  injured. 

Rescission  of  Contract. — Applications  to  a  Court  of  chancery  for  the  exer- 
cise of  its  jurisdiction  to  rescind  a  contract  are  addressed  to  the 

[■179]  sound  discretion  of  the  Court;  but  *such  discretion  must  be  exer- 
cised in  conformity  with  established  principles. 

Same  —  Statue  Quo. — A  contract  will  not  in  general  be  rescinded  when  the 
contracting  parties  can  not  be  placed  in  the  identical  situMtion  which  they 
occupied  when  the  contract  was  made.  And  even  when  tliey  can  be  so 
placed,  the  contract  will  not  be  rescinded,  if  the  application  to  rescind  be 
not  made  within  a  reasonable  time.(6) 

Chancery  Practice. —  In  a  chancery  suit  before  the  Supreme  Court  on  a 
writ  of  error,  the  Court  may  render  such  a  decree  on  the  merits  as  the  jus- 
tice of  the  case  requires. 

ERROR  to  the  Clark  Circuit  Court. 

Sullivan,  J. —  The  proceedings  in  this  case  commenced 
with  a  bill  in  chancery  to  foreclose  a  mortgage  filed  by  Shaejfer 
against  Carr,  the  mortgagor,  Prather,  a  junior  mortgagee,  and 
3Iatkick  to  whom  the  prior  mortgage  had  been  assigned  in 
trust  and  for  the  use  of  the  complainant.  Answers  were  filed 
which  admitted  the  execution  of  the  mortgage  by  Cat-r,  and 
that  the  debt  which  it  was  given  to  siecure  was  unpaid;  that 
the  mort<>'afi:;e  had  been  assigned  to  Matlack  in  trust  for  the 
c-umplainant;  and  that  it  was  prior  in  date  to  the  mortgage 
held  by  Fratlier.  At  this  stage  of  the  cause,  Sleade,  who  had 
assigned  to  Matlael:  the  debt  against  Cavr  and  the  mortgage 
by  which  it  was  secured,  tiled  a  petition  setting  forth  tliat  the 
assignment  of  the  mortgage  had  been  obtained  from  him  by 
fraud,' and  praying  that  he  might  be  made  a  defendant.  The 
bill  was  amended  by  making  him  a  defendant;  whereupon  \\o- 
filed  his  answer  to  tlie  complainant's  bill,  and  his  cross-bill 
making  Shaeffer  and  Matlack  defendants  to  it. 

The  answer  and  cross-bill  of  Sleade  set  forth  the  followino; 
facts,  viz.,  that  in  January  or  February,  1839,  Matlack  arrived 

{a)Slercking  T.    LiUler,  31   Ind.,  13;    17  Id.,  272;   13   Id.,  277;    9   Id.,  672;   6   Id.,    183; 
Id.,  21'J. 
(,(()/' j«««  V.  StetoarC,  24  Ind.,  332;  IG  Id.,  170;  8  Blackf.,  407. 
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at  Jeffersonvllle,  having  in  liis  possession  a  barge  containing  a 
portrait  of  General  Washinf/ton  and  fifty-six  figures,  represent- 
ing the  signers  of  the  Declaration  of  Independence,  which  Maf- 
lach  was  exhibiting  to  the  public  as  "The  grand  national 
exhibition  of  the  signers  of  tlie  Declaration  of  Independence  of 
the  United  Sfata<;''  that  Sleade  visited  the  place  of  exhibition, 
and  wiiile  there  Mathick  was  prodigal  in  liis  statements  of  the 
great  value  of  the  property,  and  ])erceiving  that  the  defendant 
was  of  a  sanguine  temperament,  and  that  he  had  been  struck 

with  the  singularity  of  the  figures,  continued  his  fraud- 
[*180]     ulent  *misrej)resentations  of  the  value  of  the  property 

for  the  purpose  of  further  exciting  and  duping  him; 
that  Matldch  falsely  represented  himself  to  be  the  owner  of 
one-half  of  said  property,  and  tluit  the  otlier  half  was  owned 
by  persons  resident  east  of  the  mountains;  that  the  owners  had 
amassed  handsome  fortunes  from  the  profits  of  said  exhibition 
in  the  Eastern  States;  tliat  at  Fliiladeljj/tia  it  had  yielded 
n)0i'e  than  $200  daily,  at  Pittsburg  a  large  amount,  and  at  Cin- 
cinnati nearly  $2,000.  He  further  states  that  being  so  deceived 
by  the  representations  of  Matlack,  he  determined  to  purchase 
the  barge  and  its  contents  if  he  could  be  satisfied  of  the  dura- 
bility of  the  material  of  which  the  figures  were  made  and  the 
validity  of  the  title;  that  he  communicated  his  intention  to 
Matlack,  who  falsely  and  fraudulently  represented  the  title  to 
be  good,  and  that  the  figures  were  made  of  a  superior  composi- 
tion, having  no  wax  in  them,  and  could  not  be  affected  by  heat 
or  cold.  The  defendant  alleges  that  nil  the  foregoing  repre- 
sentations of  Matlack  as  to  the  ownership  of  the  property,  the 
composition  of  the  figures,  the  profits  derived  trom  the  exhibi- 
tion of  them,  etc.,  were  false  and  made  to  defraud  him.  and 
ihat  being  so  deceived  he  purchased  tiic  [)roperty  for  the  sum 
of  ^8,000;  that  he  has  paid  part  of  the  purchase-money,  to  wit, 
the  sum  of  $2,000  in  cash ;  that  he  executed  two  notes,  one  for 
the  sum  of  §1,000,  and  one  for  the  sum  of  $900,  in  part  con- 
sideration of  said  purchase,  both  of  which  remain  unpaid,  and 
for  the  residue  assiirned  said  note  and  mortijaffe  of  the  defend- 
mt,  Carv,  for  the  sum  of  $4,000  and  the  interest  thereon,  mak- 
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iiig  altogetlier  the  sum  of  $8,000.  He  alleges  an  offer  to 
return  the  property,  and  prays  that  the  contract  may  be 
resciuded. 

Matlack's  answer  denies  the  fraud  set  up  by  Sleade  in  his 
cross-bill.  It  admits  the  sale  of  the  barge  and  its  contents  on 
or  about  the  4th  of  February,  1839,  to  Sleade  by  Matlack  for 
the  sum  of  $8,000,  to  be  paid  as  set  forth  in  Sleade's  cross-bill, 
and  says  he  sold  as  the  agent  of  Shaeffer.  The  respondent 
admits  that  lie  told  Sleade,  at  the  time  of  the  sale,  that  lie 
was  part  owner  of  said  property,  believing  it  was  proper  for  him 

to  do  so  because  he  was  verbally  authorized  by  Shaeffer 
[*181]     either  to  sell  the  property  or  to  take  an  interest  *in  it; 

that  immediately  on  effecting  the  sale  he  wrote  to 
Shaeffer  informing  him  of  it,  and  asking  him  to  ratify  it  and 
give  to  the  purchaser  a  title,  which  Shaeffer  did,  whereby 
Sleade  acquired  a  full  and  complete  title  to  the  property.  He 
dejiies  having  represented  to  Sleade  that  there  was  no  wax  in 
the  composition  of  the  figures;  he  says  he  did  not  know  him- 
self what  the  composition  was,  and  so  stated  to  Sleade;  and 
he  further  denies  that  he  represented  said  figures  as  capable  of 
endurino-  anv  dei-rce  of  heat  or  cold,  but  said  thev  would  stand 
the  heat  or  cold  of  the  climate.  He  says  that  "the  exhibition" 
was  of  great  value;  that  large  profits  had  been  derived  from 
it;  and  that  he  so  stated  in  general  terms,  but  not  to  defraud 
Sleade,  &c.  He  denies  having  any  interest  in  the  suit,  and 
prays  to  be  dismissed,  &c. 

Shaeffer,  by  his  answer,  admits  that  Matlack  was  his  agent 
and  sold  by  his  authority;  that  on  being  informed  of  the  sale 
bv  Matlack,  and  being  requested  to  ratify  it,  he  came  to  Louis- 
ville to  complete  it  in  good  faith  ;  that  he  met  Sleade,  who  had 
had  the  possession  of  the  figures  about  one  month,  and  the  con- 
ract  was  ratified,  the  bond  given  by  Matlack  for  a  title  was 
taken  up,  and  a  complete  title  made  by  respondent  to  Sleade, 
who  has  retained  the  undisturbed  possession  of  the  property 
ever  since.  He  further  states  that  the  original  cost  of  the 
figures  was  about  $6,000;  that  large  profits  had  been  derived 
from   exhibiting  them    in    various   places;    tliat  they  were  of 
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great  value;  and  that  he  had  been  offered  for  the  collection  of 
figures  real  estate  valued  at  $12,000;  that  "the  exhibition' 
nad  yielded  large  profits  to  the  respondent,  and  might  also 
have  yielded  large  profits  to  Sleade  if  it  had  been  properly 
managed;  that  the  figures  were  of  a  composition  which  neither 
tlie  heat  of  summer  nor  the  cold  of  winter  would  affect,  &v. 
He  denies  that  at  the  time  he  executed  a  title  to  Sleade  for  the 
property,  he  made  any  false  or  fraudulent  representations  as  to 
its  value  or  the  profits  derived  from  its  exhibition,  or  of  the 
composition  of  the  figures;  that  Sleade  having  been  in  posses- 
sion of  them,  and  having  exhibited  tiiem  for  more  than  a  month 
was  fully  aware  of  their  composition  and  of  its  durability,  and 
expressed  no  doubts  about  either  to  the  respondent. 
['■^182]  He  ''■■^denies  that  Sleade  has  placed  himself  in  a  condi- 
tion to  rescind  the  contract,  S:c. 

Replications  were  filed  and  a  volume  of  testimony  was  taken. 
The  cause  was  submitted  to  the  Court  on  bill,  answers,  repli- 
cations, CKhibits,  and  depositions,  and  the  Court  decreed  a 
rescission  of  the  contract;  the  assignment  of  Carr's  note  and 
mortgage  was  set  aside  on  the  ground  of  fraud,  and  Shaeffer 
enjoined  from  further  proceedings  against  Sleade,  &c. 

The  decision  of  this  case  turns,  we  think,  upon  two  ques- 
tions: 1,  Whether  there  were  such  false  and  irauduleiit  reprc- 
bentations  by  JIatlack  as  to  the  durability  of  the'figures,  and 
us  to  the  profits  derived  from  their  exhibition,  as  to  impose 
upon  Sleade  and  induce  him  to  make  the  contract  set  out  in 
the  bill;  and,  2,  Whether  Sleade,  within  a  reasonable  time 
after  he  had  an  opportunity  of  discovering  the  imposition,  re- 
turned or  offered  to  return  the  property.  To  determine  those 
questions  we  must  advert  to  the  testimony. 

A  witness,  Boyd,  deposes  that  about  the  3d  of  February, 
1839,  he  was  on  board  of  the  barge  containing  the  figures,  and 
heard  Matlack  and  Sleade  in  conversation  about  the  purchase 
of  the  figures.  In  that  conversation,  Sleade  inquired  whether 
the  figures  were  "  M'ell  received,"  and  what  profits  were  derived 
from  the  exhibition  of  them.  Matlack  represented  them  as 
being  well  received  and  liberallv  patronized.  Another  witness, 
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A.  P.  Sleade,  a  son  of  the  defendant,  states  that  he  was  present 
at  the  time  the  contract  mentioned  in  the  cross-bill  was  made; 
while  the  parties  were  contracting,  Sleade  inquired  of  Matlach 
Avhether  the  composition  was  not  chiefly  of  Avax?  Mallaek  re- 
plied that  wax  formed  no  part  of  the  composition ;  that  it  was 
of  a  superior  kind  that  would  not  be  affected  by  heat  or  cold. 
He  further  states,  that  while  Matlack  was  trying  to  sell  the 
figures,  he  represented  the  receipts  arising  from  the  exhibition 
of  them  at  Fhiladelphia  as  averaging  $300  a  day  for  nine 
months;  that  at  Pittsburg  they  averaged  from  $75.00  to  $100 
per  day  for  two  weeks;  and  that  at  Cincinnati  between  $1,000 
and  $2,000  were  received;  that  the  profits  of  "the  exhibition" 
would  pay  for  the  property  in  twelve  months.  The  reason  he 
gave  for  wishing  to  sell   was,  that  he  was  afraid  to  risk  his 

health  during  the  summer  season  in  a  southern  cli- 
[*183]     mate.     A  *third  witness,  Warren,  who  was  employed 

as  a  hand  on  the  boat,  swears  that  he  heard  Matlack, 
at  several  times,  speak  of  the  receipts  derived  from  the  exhibi- 
tion of  the  figures,  and  that  he  always  exaggerated  the  amount 
received ;  that  at  Cincinnati  they  exhibited  eleven  days,  and 
the  receipts  did  not  exceed  $100.  W.  P.  Thomasson,  an  attor- 
ney  of   Louisville,   drew   the    contract    between   Matlack  and 

Sleade,  and   he  swears  that  before   it  Avas  executed,   Matlack 

•I 
represented   to  Sleade  that  wax  formed  no  part  of  the  figures. 

There  is  other  testimony  to  the  same  effect,  and  there  is  much 
to  show  the  extreme  desire  of  Matlack,  and  other  agents  of  tlie 
])laintiff,  to  sell  the  property  even  at  a  sum  less  than  $3,000. 
The  testimony  also  proves  that  the  statements  of  Matlack,  as 
to  the  favour  with  which  "the  exhibition"  was  received  by  the 
public,  and  the  revenue  derived  from  it,  were  extravagant,  and 
made  to  dupe  the  credulous  and  nnsusiDCcting ;  and  there  is 
bundant  proof  upon  the  record  that  the  figures,  on  being  sub- 
jected to  chemical  analysis,  were  found  to  contain  a  large  pro- 
portion of  wax. 

If  this  Avere  a  case  in  which  the  means  of  information  rela- 
tive to  the  value  of  the  joroperty  sold  had  been  equally  accessi- 
ble to  both  the  parties,  and  they  had  dealt  upon  equal  terms,  a 
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Court  of  equity  would  not  interfere  with  the  contract.  Such, 
however,  is  not  the  fact.  The  value  of  the  figures  as  a  source 
of  revenue  was  entirely  unknown  to  Sleade,  while,  on  the  other 
hand,  it  was  well  known  to  the  owners.  It  should  not  have 
been  misrepresented.  The  value  of  the  figures  as  such  depended 
much,  indeed  entirely,  on  jMiblic  favour  and  public  patronage. 
Of  the  i^atronnge  best(»wed,  Sleade  had  no  means  of  informa- 
tion except  as  he  do'ived  it  from  the  plaintiff  in  error  or  liis 
agents. 

When  a  paity  to  a  contract  places  a  known  trust  and  confi- 
dence in  the  other  pai'ty,  and  acts  upon  his  opinion,  any  niisreji- 
resentatioii  by  the  party  confided  in^  in  a  material  matter 
eonstituting  an  iiKliiccnu'nt  i>r  motive  to  the  act  of  the  other 
party,  and  b\-  which,  an  undue  advantage  is  taken  of  him,  is 
regarded  as  a  fi-aud  against  whicii  ('((uity  will  relieve.  Laidlaio 
et  <(/.  v.  Oir/an,  2  AViiear.,  178,  l^)-);  Evan,";  v.  Bickiuil,  (J  Ves., 
174,    182,   192;    r/illlips  y.  Duke  of  Bucks,  1  A\-rn.,  227;    1 

Youh.  Eq.,  b.  1,  c.  2,  s.  8. 
[••'l:'»4]  '^~  At   law,  an    action    may   be    maintained    fur   false 

representations,  made  bv  a  vendor  to  a  purchaser,  of 
matters  within  the  peculiar  knowledge  of  the  vendor,  whereby 
the  purchaser  is  injured.  As  in  the  case  of  JJobcU  v.  Sfeveiis, 
the  facts  were  that  the  defendant  kept  a  public  house,  and  was 
possessed  of  a  lease  of  the  house  for  a  certain  term  of  years, 
etc.,  and  the  plaintiff  being  in  treaty  with  tiie  defendant  to 
purciiase  his  interest  in  said  house,  the  defendant  falsely  repre- 
sented to  the  ]ilaintiff  that  the  receipts  for  the  spirits  sold  in 
said  house  had  been,  and  then  amounted  to,  the  sum  of  £160 
per  month ;  that  the  quantity  of  porter  sold  in  the  house 
amounted  to  seven  butts  per  month  ;  that  two  rooms  in  the 
lK)'ise  rented  for  £21  per  annum,  &c.;  by  means  of  which  false 
representations,  the  plaintilf  was  induced  to  buy  at  and  for  a 
certain  sum,  &c.  Tiie  Court  decided  that  an  action  would  lie, 
and  adopted  tiie  language  of  Lord  Holt,  who  had  said  in  a 
former  case  that  "  if  a  vendor  gives  in  a  particular  of  the  rents, 
and  the  vendee  says  he  will  trust  him,  and  inquire  no  further, 
but  rely  upon  his  particular,  then,  if  the  particular  be  false,  an 
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action  will  lie."  3  Barn.  &  Cress.,  623 ;  Lysney  v.  Selby,  2 
Ld.  Raym.,  1118;  3  Yes.  &  Beam.,  108. 

It  is  wholly  immaterial  in  this  case  to  inquire  whether  Mat- 
lack  intentionally  misrepresented  the  amount  of  profits  derived 
from  exhibiting  the  figures  or  not,  because  if  his  misrepresen- 
tations were  innocently  made  by  mistake,  they  operated  as  a 
surprise  and  imposition  on  Sleade,  as  much  as  if  they  had  been 
made  through  design.  Ainslie  v.  Medlycott,  9  Ves.,  21 ;  Pear- 
mil  V.  Morgan,  2  Bro.  Ch.  Rep.,  388;  Burrows  v.  Lock,  IG 
Ves.,  470. 

Although  we  are  of  opinion  that  an  undue  advantage  was 
taken  of  Sleade  by  deceiving  him  in  regard  to  matters  wliieh 
no  vigilance  on  his  pai't  could  detect,  yet  we  think  the  contract 
can  not  be  rescinded.  A[)plications  to  a  Court  of  chancery  for 
the  exercise  of  its  jurisdiction  to  rescind  a  contract  arc,  it  is 
true,  addressed  to  the  sound  discretion  of  the  Court  ;  but  that 
discretion  must  be  exercised  by  the  Court,  either  in  grant- 
ing or  refusing  the  relief  prayed,  in  conformity  with  estab- 
lished principles.  It  is  a  rule  of  equity  jurisj>rudcncc  that  a 
contract  will  not  in  general  be  rescinded,  where  the  contract- 
ing parties  can  not  be  placed  in  the  identical  sitiui- 
[*185]  tion  *which  they  occupied,  and  can  not  be  made  to 
stand  upon  the  same  terms  which  existed  when  the 
contract  was  made.  If  the  parties  can  not  be  so  placed,  a 
Court  will  not  rescind  the  contract,  nor  then,  if  the  application 
to  rescind  be  not  made  within  a  reasonable  time. 

It  appears  from  the  testimony  in  the  case,  that  the  sale  was 
made  by  3Iatlack  to  Shade  on  the  4th  of  February,  1839,  and 
t\\^t  Sleade  took  the  figures  immediately  into  his  possession  and 
conveyed  them  to  Louisville,  where  he  exhibited  them  until  the 
4th  of  Ifaixh  following,  when  the  plaintift'  in  error  ratified  the 
contract  made  with  him  by  Matlack,  and  gave  him  a  title  to 
the  property.  At  the  period  last  named,  Sleade  expresssed  no 
<lesire  to  rescind  the  contract.  He  continued  to  use  and  exhibit 
the  property  at  Ljovisvllle,  and  St.  Ljouis,  and  intermediate 
places,  until  in  the  month  of  November  following,  almost  ten 
months  after  the  date  of  the  purchase,  and  not  until  then  does 

(202) 


MAY  TERM,  1844.  ^iSo-SQ 

Shaeifer  v.  Sleade  and  Others. 

he  offer  to  return  the  property,  or  propose  to  rescind  the  con- 
tract. It  furthermore  appears,  that  the  property  can  not  be 
restored  in  the  same  condition  in  which  it  was  at  the  time  of 
the  contract,  on  account  of  some  part  of  it  being  mutilated 
;uk1  disfigured  by  experiments  made  to  ascertain  the  ingredi- 
ents of  which  it  was  composed.  Another  I'cason  why  the 
contract  should  not  be  rescinded  on  the  ap])lication  oi'  S/cade  is 
that  he  has  rendered  no  account  of  the  receipts  during  the  time 
the  figures  were  in  his  possession,  nor  are  there  any  means  of 
nscertaining  satisfactorily  what  they  amounted  to.  For  these 
reasons  a  rescission  of  the  contract  can  not  be  decreed. 

It  is  competent  for  this  Court,  under  the  circumstances,  to 
render  such  a  decree  in  the  premises  as  the  justice  of  the  case 
requires.  We  are  of  opinion  that  a  decree  must  be  rendered 
in  favour  of  Shaeffer  for  the  value  of  the  property,  subject  to 
such  payments  as  Shade  has  made.  This  part  of  the  case  is 
attended  with  some  difficulty,  as  we  have  to  arrive  at  the  value 
amidst  a  mass  of  conflicting  testimony.  The  admission  of 
Shaeffer  is  that  the  original  cost  of  the  figures  was  $6,000. 
There  is  proof  that  he  had  been  offered  for  them  when  they 
were  new,  and  before  they  had  been  brought  west  of  the  moun- 
tains, at  one  time,  property  valued  at  $12,000,  at 
[*186]  another  time  pro])erty  valued  at  $7,000;  '*that  after- 
wards, while  on  the  borders  of  this  Stat(^,  his  agent 
had  been  offered  for  them  and  the  barge  in  which  they  were 
deposited  $2,500  in  (!ash,  and  some  real  estate,  the  true  value 
of  which  is  not  ascertained,  but  was  probably  about  $2,000: 
that  shortly  before  the  last  mentioned  offer,  the  barge  and  fig- 
ures had  been  offered  for  $3,000;  and  one  witness  swears  that 
the  figures  were  worth  about  $2,800.  With  the  ibregoing  proof 
before  us,  we  have  concluded  to  fix  the  value  of  the  property 
sold  at  $4,500.  Sleade  has  paid  the  sum  of  $2,000,  for  which 
he  is  entitled  to  a  credit,  and  for  the  residue  a  decree  must  be 
entered  in  favour  of  Shaeffer. 

Decree  accordingly. 

J.  G.  Mamhall  and  B.  Craicford,  for  the  plaintiff*. 

^.  C.  Stevens,  for  the  defendants. 
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Criminal  Law  and  Pbactice. — The  joinder  of  counts  for  separate  felonies 
in  an  indictment,  is  a  good  cause  for  quashing  the  indictment  on  motion 
made  before  jdeading  to  issue.  But  the  refusal  of  tlie  Court  in  such  case 
after  plea,  to  compel  the  prosecuting  attorney  to  elect  on  which  count  he 
will  proceed,  is  not  error. 

Same — Inj>ict.ment. — A  cajnion  of  an  indictment  which  shows  the  indict- 
ment to  have  been  found  by  a  grand  jury  at  a  Circuit  Court,  held,  at,  &c., 
on,  otc,  is  sufficient.  It  need  not  si:>ecify  tlie  qualiiieaiidiis  of  the  jurors,  nor 
allege  them  to  be  good  and  lawful  men.(a) 

Same — Oxce  in  .Jeopaf;i)Y. — If  a  person  has  been  once  jint  on  his  defense 
on  a  legal  indictment  before  a  competent  jury,  and  the  jury  has  been  unnec- 
essarily discharged,  such  discharge  is  equivalent  to  an  acquittal  of  the 
defendant.  (6,1 

Same — Verdict. — A  verdict  finding  the  defendant  guilty  on  one  of  several 
-  counts  of  an  indictment,  and  saying  nothing  of  tlie  other  counts,  is,  as  to 
such  other  counts,  equivalent  to  an  express  finding  of  not  guilty.  A  judg- 
ment may  be  rendered  on  such  verdict;  and  the  proceedings  will  be  a  bar 
to  a  future  prosecution  for  any  of  the  offenses  charged  in  the  indictment. 

Same — Practice. — The  entry,  after  such  judgment,  of  a  nolle  prosequi  of  the 
counts  concerning  which  tlie  verdict  is  silent,  is  a  nullity.(c) 

Rape. — If  the  description  of  rape  in  an  indictment  leave  out  the  word  "  un- 
lawfully," but  be  in  accordance  with  the  common  law  definition  of  the 
oH'ense,  it  is  sufficient. 

Neav  Trial. — A  new  trial  may  be  granted  to  a  defendant  in  any  criminal 
case. 

Impeachment  of  Witness. — A  witness  can  not  be  impeached  on  the  ground 
that  lie  had  made  previous  statements  inconsistent  with  his  testimony,  until 
lie  has  been  asked  whether  he  had  made  such  statements. 

[•■•187]  •■•New  Trial — Practice. — The  refusal  of  *he  Circuit  Court  to  grant 
a  new  trial,  where  the  question  depends  merely  on  the  credibility 
of  a  witness,  will  not  be  considered  erroneous.(d) 

ERROR  to  the  Gibson  Circuit  Court. 

Dewey,  J. — Tiiis  wa.s  an  indictuient  I'ound  at  the  Vander- 
bin-(/h  Circuit  Court,  against  the  plaintiflF  in  error,  and,  by  a 
change  of  venue,  tried  in  theGibson  Circuit  Court.    The  caption 

(0)  Stone  V.  The  State,  30  Ind.,  115. 

(1)  Stole  V.  Walker,  2G  Ind.,  340  ;  14  Id.,  130. 
(c)  HaywoHh  v.  Tlie  Slate,  14  Ind.  590. 

((i)narrU  V.  liupel,  14  Ind..  209  ;  9  Id.,  258  ;  Id.,  1CA  •  7  Id..  326. 
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shows  that  the  indictment  was  found  by  a  grand  juiy  impan- 
neled  and  sworn  at  the  Circuit  Court  of  tlie  former  county, 
(naming  the  judges,)  at  its  September  term  held  at,  &c.,  on, 
&c.  The  indictment  contains  three  counts.  The  first  c(nint 
alleges  that  the  plaintiff  in  error,  on,  &c.,  at,  &c.,  "with  force 
and  arms,  in  and  upon  one  ^4.  3f.  S.,  the  wife  of  one  3f.  S.,  of, 
&c.,  then  and  there  being,  violently  and  felonously  did  make 
an  assault,  and  her  the  said  ^4.  31.  S.,  then  and  there,  felon- 
iously did  ravish  and  carnally  know,  by  force  and  against  her 
will,  contrary  to  the  Ibrm  of  the  statute,"  &c.  The  second 
count  is  for  an  assault  and  battery,  and  the  third  count  for  an 
assault,  upon  the  same  person,  with  intent  to  commit  a  rape. 
The  defendant  pleaded  not  guilty.  It  appears  by  a  statement 
of  the  clerk  of  the  Circuit  Court,  but  not  by  a  bill  of  excep- 
tions, that  the  defendant,  after  he  had  pleaded,  moved  the 
Court  to  compel  the  prosecuting  attorney  to  elect  one  count  on 
which  he  would  try  the  defendant,  and  that  the  motion  was 
overruled.  The  jury  found  the  defendant  guilty  upon  the  first 
count  of  the  indictment,  and  awarded  his  punishment  to  be 
confinement  for  five  years,  at  hard  labour,  in  the  State  prison. 
Motions  for  a  new  trial  and  in  arrest  of  judgment  were  over- 
ruled; and  sentence  was  passed  according  to  the  verdict. 

Neither  the  verdict,  nor  the  judgment  of  the  Court,  mentions 
the  second  or  third  counts.  As  to  these  counts,  the  prosecu- 
ting attorney  entered  a  nolle  prosequi  after  the  rendition  of  the 
judgment.  It  appears  by  one  bill  of  exceptions,  that,  on  the 
trial,  the  counsel  of  the  defendant  proposed  to  ask  a  witness 
two  questions  as  to  what  the  principal  witness  for  the  State 
had  told  him.  The  object  of  these  questions  was  to  irapea(rh 
the  credit  of  the  witness  for  the  State,  by  showing  that  she  had 
made  statements  inconsistent  with  her  testimony.  The 
[*188]  Court,  at  first,  refused  to  suffer  either  of  the  '''ques- 
tions to  be  put;  but  it  appears  by  another  bill  of 
exceptions  that  one  of  them  was  afterwards  asked  and  answered. 
The  matters  alleged  as  errors  are, 

1.  The  refusal  of  the  Court  to  comjx'l  the  prosecuting  attor- 
ney to  elect  the  count  on  which  he  would  try  the  defendant. 
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2.  The  refusal  of  the  Court  to  arrest  the  judgment,  which  it 
is  contended  should  have  been  arrested  for  the  following  rea- 
sons: 1,  Because  it  does  not  appear  that  the  indictment  was 
found  by  legally  qualified  grand  jurors  impanueled  and  sworn 
in  open  Court;  2,  Because  the  verdict  was  insufficient;  and,  3, 
Because  the  first  count  of  the  indictment  (the  only  one  named 
in  the  verdict)  was  defective. 

3.  The  refusal  of  the  Court  to  grant  a  new  trial,  wliich  it  is 
alleged  sliould  have  been  granted  for  two  reasons:  1,  Because 
the  Court  did  not  suifer  the  question,  having  for  its  object  the 
impeachment  of  the  State's  witness,  to  be  put;  and,  2,  Because 
the  vei'dict  was  not  authorized  by  the  evidence. 

The  question  raised  by  the  joinder  of  counts  is  not  properly 
before  us.  The  statement  of  the  clerk,  that  a  motion  was  made 
to  compel  the  prosecuting  attorney  to  elect,  is  no  part  of  the 
record.  But  as  this  point,  had  the  record  contained  it,  would 
liave  had  no  eiFect  on  the  result  of  the  case,  we  have  concluded 
to  consider  it.  The  law  is  well  settled,  that  distinct  and  sepa- 
rate felonies  can  not  regularly  be  joined  in  the  same  indict- 
ment; and  such  joinder  is  good  cause  to  quash  an  indictment, 
on  motion  made  before  the  defendant  has  pleaded  to  issue.  Bi't 
if  the  objection  be  not  urged  until  after  plea,  it  lies  in  the  dis- 
cretion of  the  Court  whether  to  compel  the  State  to  elect  on 
vhich  count  to  try  the  defendant  or  not;  and  it  is  no  ground 
■oi'  error  if  the  Court  refuse  to  compel  the  election,  though  the 
felonies  joined  may  be  punished  with  different  degree  of  sever- 
ity. 1  Chitt.  C.  L.,  253;  IIcGregg  v.  The  State,  4  Blackf., 
101.  Under  the  laws  of  this  State,  all  crimes  punishable  by 
confinement  in  the  penitentiary — a  punishment  not  only  afi'ect- 
ing  personal  liberty  but  one  inlamous  in  its  nature — must  be 
viewed  as  felonies  in  contradistinction  to  misdemeanors,  Tlie 
offenses  charged  in  the  indictment  under  consideration  all  sub- 
ject the  offender  to  such  imprisonment,  that  in  the  first 
[*189]  count  to  a  *longer,  and  those  in  the  second  and  third 
counts  to  a  shorter  term.  We  could  not,  therefore, 
pronounce  the  refusal  of  the  Court  to  compel  the  prosecuting 
attorney  to  make  his  election  to  be  erroneous. 
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The  objection  that  the  record  does  not  show  a  regularly 
impanneled  and  sworn  grand  jury  can  not  be  sustained.  The 
principal  object  of  the  caption  is  to  show  that  the  indictment 
was  found  in  a  Court  of  competent  jurisdiction.  The  caption 
in  this  case  states  that  the  grand  jury  impanneled  and  sworn 
at  the  Circuit  Court  of,  &c.,  at  its  September  term  held,  &c., 
found  the  indictment.  This  is  equivalent  to  saying  the  jury 
was  impanneled,  ttc,  in  open  Court;  and  as  the  Circuit  Court 
possesses  extensive  and  general  criminal  jurisdiction,  it  was 
not  necessary  to  specify  the  qualifications  of  the  jurors,  or  to 
alleoe  that  thev  were  o-ood  and  lawful  men.  All  this  must  be 
presumed.     Beauchamp  v.  The  State,  6  Blaekf ,  299. 

The  next  question  arising  under  the  motion  in  arrest  of 
judgment  is  important,  and  one  of  some  difficulty.  Is  the 
verdict,  convicting  the  defendant  on  the  first  count  of  the 
indictment,  and  taking  no  notice  of  the  second  and  third 
counts,  a  valid  verdict  ? 

The  plaintiff  iri  error  contends  that,  as  he  was  put  upon  his 
trial  on  all  the  counts,  he  Avas  entitled  to  have  them  all  tried, 
and  to  have  a  verdict  and  judgment  which  should  bar  a  future 
})rosecution  for  the  same  oifenses.  Such  was  his  right,  and  if 
the  proceedings  have  not  that  effect,  the  judgment  must  be 
reversed.  It  was  formerly  maintained  in  England  that  a  jury, 
when  once  sworn  in  a  criminal  case,  at  least  in  a  capital  one, 
could  not  be  discharged  without  returning  a  verdict.  1  Inst., 
227,  b;  3  Id.,  110.  It  would  seem  to  follow  from  this  doc- 
trine that,  sliould  the  jury  be  discharged,  the  defendant  could 
not  be  again  tried  for  the  same  offense.  If  there  is,  at  the 
common  law,  any  distinction  in  this  respect  between  capital 
and  other  criminal  cases,  such  a  distinction  does  not  exist  in 
this  State.  Our  constitution,  article  1,  section  13,  provides 
that  no  accused  person,  in  a  criminal  prosecution,  "shall  be 
twice  put  in  jeopardy  for  the  same  offense."  This  language 
embraces  all  indictments,  whether  for  capital  crimes  or  other- 
wise. But  the  rule  of  law,  as  laid  down  by  Lord  Coke,  has 
not  been  invariably  adhered  to.  Many  cases,  both 
["^'190]     in  this  country  and   *in  England,  have  occurred   iri 
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which,  either  by  the  consent  of  the  defendant  or  from  strong 
necesssity,  the  jury  have  been  discharged  without  rendering  a 
verdict,  and  the  defendant  again  put  upon  his  trial.  It  is  evi- 
dent that  unless  such  were  the  law,  the  guilty  would  often 
escape  punishment,  and  public  justice  be  defeated.  It  is  clear, 
however,  that  none  of  these  exceptions  embraces  the  cause 
under  consideration.  Here  there  was  a  trial;  and  if  the  jury 
did  not  render  a  valid  verdict,  the  omission  was  not  occasioned 
by  the  consent  of  tlie  defendant  nor  by  the  necessity  of  the 
case. 

There  have  been  several  decisions  bearing  closely  upon  this 
cause,  but  none  of  them  are  precisely  in  point.  Their  analogy 
is,  however,  we  think,  strong  enough  to  decide  the  question. 

In  the  case  of  The  People  v.  Barrett  et  al.,  2  Gaines'  Rep., 
304,  the  prosecuting  attorney,  finding  his  evidence  would  not 
support  the  indictment,  moved  the  Court  for  leave  to  withdraw 
a  juror;  the  motion  was  granted.  The  defendants  were  after- 
\\ards  tried  and  found  guilty.  The  Court  arrested  the  judg- 
ment, on  the  ground  that  the  insufficiency  of  the  State's 
evidence  to  convict  was  not  a  good  cause  for  withdrawing  a 
Juror,  and  did  not  present  a  case  justifying  the  subsequent 
trial  of  the  defendant.  Had  there  been  a  new  indictment 
found,  and  the  defendant  i)ut  upon  trial  on  tliat,  instead  of  the 
old  one,  the  same  matter  wliich  operated  in  arrest  of  judgment 
must  have  constituted  a  good  bar  in  tlie  form  of  a  plea. 

In  the  case  of  The  People  v.  Goodwin,  18  Johns.,  187,  it  was 
held  that  discharging  the  jury  bwcause  there  was  no  prospect 
of  their  agreeing  during  the  term  of  the  Court,  did  not  exoner- 
ate the  defendant  from  a  trial  by  another  jury.  Though  this 
decision  was  made  to  rest  on  the  gi'ound  that  the  defendant 
liad  not,  in  a  legal  sense,  been  put  in  jeopardy  by  the  first 
attempt  to  try  him  because  no  verdict  was  rendered,  yet  the 
case  of  The  Peojjle  v.  Barrett  et  al.  was  quoted  with  approba- 
tion;  and  the  withdrawing  a  juror  under  the  circumstances  of 
that  case  was  viewed  as  "equivalent  to  an  acquittal." 

The  Supreme  Court  of  Pennsylvania  held  that  the  inability 
of  the  jurv  to  agree  did  not  present  such   a  ease  of  necessity 
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as  would  authorize  the  Court  to  discharge  them,  and  that  dis- 
charging them  for  that  reason  exempted  the  defendant 
[*191]  from  *liability  to  a  subsequent  trial.  Commonwealth 
V.  Cook,  6  Serg.  &  U.,  577.  The  same  Court  also 
held,  that,  when  the  jury  has  been  unnecessarily  discharged, 
that  matter  may  be  pleaded  in  bar  of  another  trial.  Comm  v. 
Clue,  3  Rawle's  E,.,  501.  It  is  as  to  the  effect  of  an  unneces- 
sary discharge  of  the  jury  that  we  quote  the  two  last  cases, 
and  not  as  to  what  constitutes  a  good  cause  of  discharging 
them.  So,  also,  in  I^orth  Carolina,  the  discharge  of  the  jury 
without  necessity  acquits  the  prisoner,  and  on  the  gionnd 
that  he  has  been  once  put  in  jeopardy.  State  v.  Gar7-i;h,es,  1 
Hayw.,  241.     The  matter  of  Spier,  1  Dever.,  491. 

The  case  of  The  United  States  v.  Shoemaker,  2  McLean'.--  R., 
114,  was  an  indictment  against  a  mail-carrier,  for  felonirusly 
taking  letters,  containing  money,  out  of  the  mail.  The  defense 
set  up  was,  that  the  defendant  had  been  previously  indicted  for 
the  same  offense;  that,  in  the  first  prosecution,  after  the  jury 
was  sworn  and  evidence  given,  the  district  attorney  entered  a 
'nolle  prosequi,  whereupon  the  jury  was  dismissed,  and  a  judg- 
ment that  the  defendant  go  without  day  was  rendered.  The 
Court  held  that  these  proceedings  barred  the  second  prosecution. 

The  Courts  of  Pennsylvania  and  North  Carolina  differ  from 
those  of  New  York  as  to  the  meaning  of  the  maxim  and 
constitutional  provision,  that  a  man  shall  not  be  put  twice 
in  jeopardy  for  the  same  offense.  The  latter  Courts  under- 
stand it  to  mean,  that  he  shall  not  be  twice  tried;  and  they 
view  the  "test,  by  which  to  decide  whether  a  person  has  been 
once  tried,"  to  be  the  plea  of  auterfoits  acquit,  or  auterfoits 
convict.  The  former  Court  consider  the  hazard,  danger,  or 
peril  in  which  a  man  shall  not  be  twice  placed,  as  having  been 
once  incurred  by  giving  him  in  charge,  on  a  legal  indictment, 
to  a  regular  jury,  which  has  been  unnecessarily  discharged 
M'ithout  rendering  a  verdict.  And  this  is  the  interpretation 
which  we  give  to  that  clause  of  our  constitution,  wiiich  privi- 
leges an  accused  person  from  being  "twice  put  in  jeopardy  for 
the  same  offense." 
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[t  is  obvious  that  the  rule  of  construction  and  the  "  test/' 
adopted  in  New  York,  sustain  the  Court  in  the  conclusion  to 
which  they   arrived   in  the  case  of  The  People  v.  Goodwin, 

namely,  that  in  a  case  where  the  jury  had  been 
]*192]     necessarily  ^discharged,  the  defendant  might  be  tried 

by  another  jury.  But  it  is  equally  clear,  that  the 
same  interpretation  and  test  will  not  support  the  decision  in 
TJie  People  v.  Barrett  et  ai,  that  the  defendant  could  not  be 
tried  after  the  jury  had  been  unnecessarily  discharged;  for  the 
facts,  though  admitted  to  be  "  equivalent  to  an  acquittal," 
would  not  sustain  the  technical  plea  of  auterfoits  acquit.  Some 
other  rule  of  interpretation  and  test  must  besought  to  justify 
these  two  decisions,  both  of  which  are  held  by  the  Courts  of 
New  York,  and  by  us,  to  be  correct.  The  principle  of  con- 
struction adopted  by  the  Courts  of  Pennsylvania  and  North 
Carolina,  and  also  by  the  Circuit  Court  of  the  U.  S.  in  Shoe- 
maker's case,  will  solve  the  difficulty.  That  principle,  as 
before  observed,  is,  tliat  a  man  who  has  stood  upon  his  defense 
on  a  valid  indictment,  before  a  legal  jury  which  has  been  dis- 
charged without  good  cause,  has  incurred  the  first  peril,  and 
shall  not  incur  the  second  by  a  subsequent  trial.  A  modi- 
fication of  the  usual  plea  of  auterfoits  acquit  must  be  the 
consequence  of  establishing  this  doctrine,  so  as  to  adapt  the 
plea  to  the  facts;  or  if  the  plea  remain  unaltered,  the  rules  of 
evidence  must  so  far  yield  as  to  allow  an  averment  of  an  actual 
acquittal  by  a  verdict,  to  be  proved  by  a  record  showing  a 
virtual  acquittal  by  the  unnecessary  discharge  of  a  jury 
without  a  verdict.  The  latter  course  would  seem  to  be 
sanctioned  by  the  case  of  The  People  v.  Barrett  et  al.,  1  Johns. 
R.,  66. 

In  the  case  of  The  United  States  v.  Keen,  1  McLean's  R., 
429,  the  indictment  contained  five  counts.  The  jury  found 
the  defendant  guilty  on  the  four  last  counts,  but  said  nothing 
as  to  the  first.  The  Court  allowed  the  district  attorney  to 
enter  a  nolle  prosequi  as  to  the  first  count,  and  rendered  a 
judgment  on  the  verdict.  The  validity  of  the  verdict  was 
questioned  by  the  defendant  on  a  motion  for  a  new  trial,  and 
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to  set  aside  the  verdict,  for  irregularity.  The  Court,  in  sus- 
taining the  verdict,  founded  the  decision  on  the  ground,  that 
the  entry  of  the  nolle  prosequi  could  not  prejudice  the  defend- 
ant, as,  if  his  motion  for  a  new  trial  prevailed,  the  entry  might 
be  afterwards  made  at  the  option  of  the  district  attorney;  and 
on  the  ground,  that  the  Court  judicially  knew  that  the  five 
counts    were  for  the  same  offense,  varied  so  as  to  meet   the 

proofs,  and  that  consequently  a  conviction  on  one 
[*193]     count  was  *a  conviction  on  all,  and  would  bar  a  future 

prosecution  for  the  same  offense.  It  appears  to  us  that 
if  any  difficulty  existed  in  that  case,  the  nolle  prosequi  did  not 
remove  it.  If  that  entry  could  have  any  effect  at  all,  it  would 
have  been  to  subject  the  defendant  to  another  prosecution  for 
the  crime  charged  in  the  discontinued  count.  But  it  could  not 
liave  tliat  effect,  if,  as  the  Court  decided,  the  offense  charged  in 
that  count  was  embraced  in  the  conviction  on  the  other  counts. 
The  verdict  was  as  complete  and  valid  before  as  after  the  entry 
of  the  nolle  prosequi;  and  it  was  valid  because  it  was  virtually 
a  finding  on  all  the  counts. 

In  the  cause  before  us,  we  can  not  judicially  know  that  the 
offenses  charged  in  the  three  counts  constituted  but  one  trans- 
action. But  we  can  easily  conceive  that  the  felonious  intent 
charged  in  the  two  last  counts  Avas  merged  in  the  actual  perpe- 
tration of  the  crime  alleged  in  the  first.  And  we  have  no 
doubt,  that  so  strong  is  the  presumption  of  the  intention  of  the 
jury  to  acquit  on  the  second  and  third  counts,  that  the  Court 
was  authorized  so  to  enter  the  verdict,  And  we  can  not  but 
think  there  was  great  remissness,  both  in  the  prosecuting  attor- 
ney and  the  Court,  in  suffering  the  verdict  to  be  entered  of 
record  in  its  present  form.  That  the  verdict  was  amendable, 
so  as  to  make  it  express  the  real  intention  of  the  jury,  is  fully 
established  by  the  case  of  Reg.  v.  Virrier,  12  Ad.  &  Ell.,  317. 
And  that  case  has  a  bearing  upon  the  validity  of  the  verdict 
as  it  stands.  The  case  was  an  indictment  for  perjury,  contain- 
ing three  distinct  assignments  of  perjury.  The  jury  found  the 
defendant  not  guilty  on  the  first  assignment,  and  guilty  on  the 
second,  saying  nothing  as  to  the  third.     There  was  a  motion  to 
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amend  the  verdict,  wliicL,  for  reasons  peculiar  to  that  case,  was 
overruled;  but  the  Court  refused  to  arrest  the  judgment  on  tlie 
verdict  as  it  stood.  Distinct  assignments  of  perjury  in  the 
same  count,  are  strongly  analogous  to  the  joinder  of  several 
counts  in  one  indictment.  If  any  one  of  the  assignments,  or 
counts,  is  good,  though  the  others  are  bad,  a  general  verdict  is 
valid.  It  appears  to  us  to  be  as  necessary  that  a  verdict  should 
find  as  to  all  the  assignments  in  a  count  for  perjury,  as  it  is 
that  it  should  find  as  to  all  the  counts  in  an  indictment.  There 
is  also  some  analogy  to  the  cause  under  consideration 
r*194]  in  an  indictment  for  a  crime  which  "''includes  one  of 
lower  degree,  as  murder,  burglary,  &c.,  and  on  which 
the  jury  has  found  a  verdict  of  guilty  of  the  lower  offense,  but 
said  nothing  as  to  the  higher.  Such  a  verdict  was  formerly 
held  to  be  insufficient,  but  is  now  considered  good.  1  Chitt. 
C.  L.,  641. 

In  view  of  these  authorities,  and  upon  principle,  we  have 
come  to  the  conclusion  that  the  defendant  has  been  once  put  in 
jeopardy,  within  tiie  meaning  of  the  constitution,  on  the  two 
last  counts  of  the  indictment;  that,  as  to  those  counts,  the  pro- 
ceedings against  him  ai-e  equivalent  to  an  express  verdict  of 
not  guilty;  that  he  can  plead  these  proceedings  in  bar  of  a 
future  prosecution  for  the  offenses  or  either  of  them  if  they  be 
different,  charged  in  the  two  last  counts;  and,  therefore,  that 
this  verdict  must  stand  as  it  would  have  stood,  had  it,  in  addi- 
tion to  the  finding  of  guilty  on  the  first  count,  contained  an 
express  finding  of  not  guilty  on  the  two  last  counts. 

The  nolle  j^^'osequi  of  the  second  and  third  counts  was  a 
mere  nullity. 

The  only  remaining  inquiry,  under  the  motion  in  arrest  of 
judgment,  is  as  to  the  validity  of  the  first  count  of  the  indict- 
ment. 

The  objection  urged  against  that  count  is,  that  it  does  not 
describe  the  offense  in  the  language  of  the  statute  on  which  it 
is  founded. 

The  words  of  the  statute  are,  "shall  unlawfully  and  forcibly 
nave  carnal  knowledge  of  a  woman  against  her  will."     The 
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terras  of  the  indictment  are,  "  feloniously  did  ravish  and  car- 
nally know  by  force  and  against  her  will."  There  is  not  the 
slightest  shade  of  difference  in  the  sense  of  these  two  sets  of 
words,  except  what  arises  from  the  different  tenses;  nor  does 
the  indictment  depart  widely  from  the  language  of  the  act. 
We  are  aware  that  great  verbal  nicety  is  required  in  describing 
statutory  offenses ;  and  here  again  we  regret  that  the  prosecu- 
ting attorney  did  not  pay  more  attention  to  the  statute,  while 
he  adopted  the  common  law  definition  of  the  offense.  Chitty 
says :  "  It  is  a  general  rule  that  all  indictments  upon  statutes, 
especially  the  most  penal,  must  state  all  the  circumstances 
which  constitute  the  definition  of  the  offense  in  the  act,  so  as 

to  bring  the  defendant  precisely  within  it."  1  Chitt. 
[*195]     C.  L.,  281.    This,  we  conceive,  has  been  ^substantially 

done  in  the  present  instance.  The  same  author  adds  : 
"And  not  even  the  fullest  description  of  the  offense,  were  it 
even  in  the  terms  of  a  legal  definition,  would  be  sufficient  with- 
out keeping  close  to  the  expressions  of  the  statute."  Ibid.  And 
Hawkins  lays  down  the  same  rule.  Hawk.,  b.  2,  c.  25,  s.  110.. 
We  do  not  understand  this  language  to  mean  that  every  word 
used  in  the  statute,  in  describing  the  offense,  must  be  copied 
into  thei  ndictment ;  but  that  those  technical  words  which,  in 
themselves,  express  the  offense,  or  the  intent  of  the  offender,  as 
7'avished,  murdered,  feloniously,  burglariously,  &c.,  must  be 
adopted.  The  particular  departure  from  the  language  of  the 
statute  urged  against  the  indictment  is  the  omission  of  the  word 
unlawfully.  Hawk.,  b.  2,  c.  25,  s.  96,  says  that  when  unlaw- 
fully is  used  in  a  statute  in  describing  the  offense,  the  indict- 
ment must  use  it,  or  some  other  tantamount.  Feloniously  is 
substituted  for  it  in  this  indictment,  and  is  not  only  tantamount 
tc  it,  but  is  a  word  of  far  more  extensive  and  criminal  mean- 
ing. The  act  complained  of  could  not  have  been  feloniously, 
and  not  wnlawfuUy,  done.  This  Court  has  heretofore  decided 
that  omitting  the  word  unlawfully  did  not  vitiate  an  indictment 
for  murder,  though  the  statute,  on  which  the  indictment  was 
founded,  used  it  in  describing  the  crime.  It  was  held  that  the 
common    law  definition   was  sufficient.     Jerry  v.  The  State,  1 
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Blackf.,  395.  That  decision  is  fully  siistaiued  by  tlie  case  of 
United  States  v.  Bachelder,  2  Gall.,  15,  and  by  llie  People  v. 
Enoch,  13  Wend.,  159.  This  last  case  was  an  indictment  for 
murder,  founded  on  a  statute.  The  indictment  was  drawn 
according  to  the  common  law  form,  and  omitted  the  words, 
*when  perpetrated  from  a  premeditated  design  to  effect  the 
death  of  the  person  killed,"  which,  in  the  statute,  are  descrip- 
tive of  the  offense.  The  Court  sustained  the  indictment.  We 
are  aware  that  one  or  two  English  cases  can  be  found  which 
militate  against  the  authorities  referred  to.  But  we  adhere  to 
the  former  decision  of  this  Court.  We  think  the  first  count  of 
the  indictnaent  good,  and  that  the  Circuit  Court  committed  no 
error  in  overruling  the  motion  in  arrest  of  judgment. 

Before  considering  the  motion  for  a  new  trial,  we  wish  to 
advert  to  a  decision  made  by  a  very  eminent  judge,  whose 
opinions  we  regard,  in  the  general,  as  safe  guides  for 
i*196]  other  ^'Courts,  but  with  whose  conclusion  on  the  sub- 
ject of  the  right  of  Courts  to  grant  new  trials,  in  cases 
of  convictions  of  capital  crimes,  we  can  not  agree.  We  allude 
to  the  case  of  llie  United  States  v.  Gibert  et  al.,  2  Suran.,  19. 
The  principle  there  attempted  to  be  establisiied  is,  that  the 
clause  of  the  Constitution  of  the  United  States  which  protects 
an  accused  person  from  being  twice  put  in  jeopardy  of  life  or 
limb  for  the  same  offense,  is  a  prohibition  against  granting  him 
a  new  trial,  after  a  conviction  of  a  ca})ital  i-rinie  on  a  valid 
indictment,  and  by  a  regular  jury.  And  the  judge  assumes 
that  the  maxim  of  the  common  law,  from  which  the  constitu- 
tional provision  is  borrowed,  is  also  a  similar  prohibition,  and 
furnishes  the  ground  on  which  the  English  Courts  have,  of  late 
years,  refused  new  trials  in  capital  cases.  Directly  opposed  to 
this  decision  is  the  later  case  of  T/te  United  States  v.  Keen, 
before  referred  to;  and  with  that  we  concur.  Among  various 
decisions  reviewed  and  disapproved  of  by  the  distinguished 
judge  alluded  to,  is  that  of  Jerri/  v.  The  State,  supra.  Had  the 
Court  which  decided  that  case  adopted  the  same  train  of  reason- 
ing which  convinced  the  learned  judge,  they  must  have  come 
to  the  conclusion  that  the  Courts  of  this  State  can  not  grant 
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new  trials  even  on  eouvictions  for  misdeiiictiuors.  For  If  it  be 
true  tluit  the  protecting  clause  in  the  Constitution  of  the  United 
States,  and  the  original  maxim  of  the  common  law,  amount  to 
positive  prohibitions  against  releasing  a  person  convicted  of 
felony  by  a  new  trial,  the  corresponding  clause  in  our  consti- 
tution, which  embraces  all  offenses,  would  be  a  similar  prohi- 
bition in  all  criminal  cases  whatever.  And  thus  our  citizens 
would  be  deprived  of  a  privilege  which  all  concede  the  common 
law  allows ;  and  deprived,  too,  by  a  provision  designed,  as  we 
believe,  for  their  protection. 

The  Supreme  Judicial  Court  of  3fassachusetts,  in  the  case  of 
Commonwealth  v.  Green,  17  Mass.  R.,  515,  used  the  following 
language :  "  It  appears  by  the  English  text  books,  and  by 
several  decisions  cited  in  support  of  the  position,  that  in  cases 
of  felony  a  new  trial  is  not  usually  allowed  by  the  Courts  of 
that  country.  But  whatever  reasons  may  exist  in  that  country 
for  this  practice,  we  are  unable  to  discern  any  sufficient  ground 
for  adopting  it  here."  In  commenting  on  this  passage,  the 
judge  says  :  "  Now,  with  the  greatest  deference  for 
[*197]  that  ^learned  judge  (Ch.  J.  Parker,  who  delivered 
the  opinion  of  the  Court,)  I  can  not  admit  that  this 
language  truly  represents  the  state  of  the  English  common  law 
doctrine  on  this  subject.  On  the  contrary,  as  I  understand 
that  doctrine,  it  is  no  matter  of  practice  at  all  (usual  or  unu- 
sual) in  respect  to  which  the  English  Courts  are  at  liberty  to 
exercise  any  discretion,  but  it  is  a  matter  of  power  which  a 
fundamental  maxim  of  the  common  law  prohibits  the  Courts 
from  exercising." 

We  may  be  wrong,  but  we  had  thought  that  the  whole  doc- 
trine of  granting  new  trials  in  all  cases,  civil  and  criminal,  had 
its  origin  merely  in  the  practice  of  the  Courts,  as  a  substitute 
for  the  inadequate  remedy  afforded  by  the  old  writ  of  attaint, 
which  lay  at  the  suit  of  the  King,  and  not  at  the  instance  of 
the  party  aggrieved.  3  Blacks.  Comm.,  404;  4  Id.,  361.  And 
there  is  reason  to  believe  that,  formerly,  the  English  Courts 
were  in  the  practice  of  granting  new  trials  in  felonies  as  well 
as  misdemeanors.     In  the  case  of  Rex  v.  Read,  1  Lev.,  9,  the 
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majority  of  the  Court  of  King's  Bench  held  this  language: 
"New  trials  maybe  in  criminal  cases  at  the  prayer  of  the 
defendant,  where  he  is  convicted,  but  not  at  the  suit  of  the 
King  where  he  is  acquitted,  no  more  in  criminal  cases  than  in 
capital."  And  in  the  case  of  Rex  v.  Fenwlcke  and  Holt,  lb., 
Kelynge,  J.,  said :  "  No  case  could  be  shown  of  a  new  trial  in 
a  criminal  case  more  than  in  a  capital."  In  the  same  case,  the 
Court,  speaking  of  granting  new  trials,  declared  that  ""  the 
course  of  the  Court  was  the  law  of  the  Court."  These  cases,  it 
is  true,  were  not  in  felonies,  but  they  show  the  opinion  of  the 
judges  of  the  day,  that  new  trials  were  sometimes  granted  in 
capital  cases,  and  that  the  granting  of  them  were  matters  of 
practice.  Nor  were  the  new  trials  here  spoken  of  on  account 
of  a  mistrial,  but  where  the  verdict  was  against  evidence. 
Viner,  in  his  Abr.,  title  Trial,  Q,  g,  says:  "A  new  trial  will 
not  be  granted  where  the  defendant  is  acquitted  in  criminal 
and  capital  cases,  but  otherwise  where  he  is  convicted."  Black- 
stone  writes  thus:  "In  many  instances  where,  contrary  to 
evidence,  the  jury  have  found  the  prisoner  guilty,  their  verdict 
hath  been  mercifully  set  aside,  and  a  new  trial  granted  by  the 
Court  of  King's  Bench ,  for  in  such  case,  as  hath  been  said,  it 

can  not  be  set  right  by  attaint."  4  Comm.,  361. 
[*198}     Both  Viner  and  Blackstone  ^'cite  Rex  v.  Read;   and 

if  that  case  does  not  furnish  the  "instance"  of  a  new 
trial  actually  granted  in  a  capital  case,  it  sanctions  the  doctrine 
laid  down  by  those  authors.  We  are  aware  that  at  length,  in 
1781,  the  Court  of  King's  Bench  decided  that  new  trials  could 
not  be  granted  in  capital  cases.  13  East,  416,  note  b.  But 
that  the  decision  turned  upon  the  maxim,  that  a  man  should 
not  be  put  twice  in  jeopardy  of  life  or  limb  for  the  same 
offense,  we  are  nowhere  informed  but  in  the  case  of  U.  S.  v. 
Gibert  et  al.  And  we  can  not  but  think  such  ;i  principle  of 
decision  would  have  been  a  perversion  of  the  maxim. 

The  motion  for  a  new  trial  in  the  cause  before  us  was 
founded,  as  we  have  before  stated,  on  an  alleged  error  in  the 
Circuit  Court  in  refusing  to  suffer  a  question  to  be  put,  having 
for  its  object  to  impeach  a  witness  for  the  State,  by  showing 
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that  she  had  made  a  statement  inconsistent  with  her  testimony; 
and  also  on  the  alleged  ground  that  the  evidence  did  not  jus- 
tify the  verdict. 

As  to  the  first  of  these  objections,  it  is  sufficient  to  remark 
that  the  record  does  not  show  that  the  witness  proposed  to  be 
impeached,  made  any  statement  in  her  testimony  which  could 
liave  been  contradicted,  either  by  a  negative  or  affirmative 
answer  to  the  question  refused  by  the  Court;  nor  does  it  appear 
that  the  witness  to  be  impeached  was  interrogated  in  regard  to 
the  subject  to  which  the  question  referred.  It  was  right  there- 
fore to  exclude  the  question. 

In  regard  to  the  insufficiency  of  the  evidence  to  justify  the 
verdict,  we  can  only  say  that  had  we  been  in  the  place  of  the 
jury,  we  might,  perhaps,  have  come  to  a  conclusion  different 
from  theirs.  But,  one  witness  swore  positively  to  the  perpe- 
tration by  the  defendant  of  the  crime  charged  upon  him.  The 
jury  were,  by  a  well  settled  rule  of  law,  the  exclusive  judges 
of  her  credibility.  If  they  believed  her,  they  but  acquitted 
their  consciences  in  finding  the  defendant  guilty.  And  after 
their  verdict  has  undergone  the  revision  and  received  the 
sanction  of  the  Circuit  Court  on  a  motion  for  a  new  trial,  we 
do  not  feel  at  liberty  to  disturb  it  on  a  question  of  the  credi- 
bility of  testimony. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

B.  M,  Thomas  and  0.  H.  Smith,  for  the  plaintiff. 

A.  A.  Hammond  and  S.  Major,  for  the  State. 


[*199]  *Elliott  v.  Doughty. 

Replevin  BaUj. — To  support  a  scire  facias  against  bail  for  the  stay  of  execu- 
tion on  a  judgment  of  a  justice  of  the  peace,  it  must  appear  by  the  return  of 
a  fieri  facias  against  the  principal,  that  sufficient  goods  and  chatties  could 
not  be  found  to  satisfy  the  execution. 

C3AME. — It  is  not  a  sufhcient  objection  for  the  bail  in  such  case,  that  the  judg- 
ment and  execution  against  the  principals  were  in  their  partnership  name. 

Eeturn  of  Execution.  —  To  a  venditioni  exponas,  the  constable  returned 
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"$17.60  made  bv  sale,  and  no  more  property  on  which  to  levy."  Held,  that 
the  latter  part  of  the  return,  viz.,  "  and  no  more  property  on  which  to  levy," 
was  a  nullity.(a) 

ERROR  to  the  Fountain  Circuit  Court. 

Sullivan,  J. — Scire  facias  by  Doughty  agaiust  Elliott  as 
the  replevin  bail  of  Henderson  and  Baxly  commenced  before  a 
justice  of  the  peace.  Pleas:  1,  Nul  tiel  record;  2,  No  execu- 
tion ;  3,  No  return  of  nulla  bona.  The  Circuit  Court  gave 
judgment  for  the  plaintiff. 

The  facts,  as  they  appear  from  the  scire  facias  and  the  proof, 
are,  that  a  judgment  was  obtained  by  Doughty  against  David 
S.  Henderson  and  Lemuel  Baxly,  by  the  name  and  description 
of  Henderson  and  Baxly,  before  W.  V.  Pollock,  a  justice  of  the 
peace,  which  was  duly  replevied  by  Elliott  as  bail  for  the 
defendants;  that  at  tlie  expiration  of  the  time  for  which  the 
judgment  was  replevied,  a _^eri/acias  was  issued  and  levied  on 
certain  goods  and  cliattles,  the  property  of  the  defendants. 
The  property  was  exposed  to  sale  but  it  was  not  sold  for  vvaut 
of  bidders,  and  the  execution  was  so  returned.  A  venditioni 
exponas  was  forthwith  issued,  to  which  the  constable  made  the 
following  return,  "$17.60  made  by  sale,  and  no  more  property 
on  which  to  levy."  Soon  after  the  return  of  the  vend,  exp., 
and  without  issuing  further  process,  the  plaintiff  commenced 
this  suit. 

When  bail  is  entered  for  the  stay  of  execution  on  a  judg- 
ment rendered  by  a  justice  of  the  peace,  the  statute  requires 
that  the  first  process  sliuU  be  an  execution  against  the  goods 
and  chatties  of  the  defendant,  and  provides  that  if  sufficient 
goods  and  chatties  be  not  found  to  satisfy  the  execution,  and 
the  writ  be  so  returned,  a  scire  facias  may  issue  against  the 
bail.  In  this  case  there  has  been  no  such  return.  The  return 
was,  that  property  had  been  seized  and  not  sold  for  want  of 
bidders;  but  the  return  did  not  state  the  value  of  the  goods, 
nor  that  the  defendants  had  no  other  goods  and  chat- 
[*200]     ties  on  ''Svhich  to  levy.     A  venditioni  exponas  issued 

{a)Doughty  v.  Elliott,  8  Blackf.,  405. 
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commanding  the  constable  to  sell  the  property  he  had  levied 
on,  but  it  gave  him  no  authority  to  make  a  further  levy. 
He  did  sell,  and  so  far  he  obeyed  the  command  of  the  writ, 
but  his  search  after  other  property  was  unauthorized,  and  his 
return  that  he  could  find  none,  a  nullity.  There  has,  there- 
fore, been  no  such  return  as  the  statute  requires  to  authorize 
this  proceeding  against  the  bail. 

The  plaintiff  in  error  also  objects  to  the  judgment  and  exe- 
cution in  favour  of  Doughty  against  "Henderson  and  Baxly" 
before  the  justice,  but  according  to  previous  decisions  of  this 
Court  the  objection  is  not  maintainable.  Jones  et  al.  v.  Mar- 
tin, 5  Blackf ,  351 ;  Downard  v.  Sluder,  Id.,  559. 

On  account  of  the  defect  in  the  plaintiff's  proof  as  first 
noticed,  the  judgment  must  be  reversed. 

Per  Cunam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

D.  Mace,  for  the  plaintiff. 

G.  B.  Joiner,  for  the  defendant. 


Nichols  v.  Smalley  and  Another. 

New  Triax. — Tlie  granting  of  a  new  trial — the  record  showing  no  good  cause 

for  or  against  it — is  not  error. 
Practice. — A  defendant  can  not  plead  in  abatement  on  account  of  a  variance 

between  the  declaration  and  the  writ,  without  craving  oyer  of  the  writ  and 

reciting  it  in  his  plea. 

ERROR  to  the  Noble  Circuit  Court. 

Dewey,  J. — Debt  by  Smalley  and  Jackson  against  Nichols. 
The  declaration  contains  two  counts, —  one  on  a  sealed  note, 
and  the  other  for  interest  on  moneys.  Pleas,  non  est  factum  to 
the  first  count,  under  oath;  w/7  debet  to  the  second  count.  On 
the  trial,  the  plaintiffs  produced  a  note  executed  by  the  defend- 
ant corresponding  with  that  described  in  the  declaration;  but 
in  which  the  words  "  at  eight  pc/-  cent,  interest  from  date  "  had 
been  inserted  apparently  after  the  execution  of  the  instrument. 
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No  other  evidence  was  given.  The  jury  found  a  verdict  for 
the  defendant.  The  Court,  on  the  motion  of  the 
[*201]  ^plaintiffs  granted  a  new  trial;  and  the  cause  was 
continued.  At  a  subsequent  term,  the  plaintiffs  filed 
a  new  declaration  containing  three  counts.  The  two  first 
counts  describe  the  same  note  on  which  the  first  count  of  the 
first  declaration  was  founded.  It  was  a  note  alleged  to  have 
been  executed  by  the  defendant,  and  purporting  to  be  for  the 
payment  of  $190.12,  payable  on  or  before  the  first  day  of 
November,  1840,  with  eight  per  cent,  interest  from  date.  The 
third  count  was  on  an  insimul  computassent.  To  the  new  dec- 
laration, the  defendant  filed  a  plea  in  abatement  under  oath. 
The  plea  professed  to  crave  oyer  of  the  writ,  and  states  that 
oyer  was  granted;  but  the  writ  was  not  recited.  The  plea  then 
alleged  a  variance  between  the  writ  and  the  new  declaration  in 
this,  that  the  writ  named  the  plaintiffs  as  administrators  of 
Enoch  Smalley,  whereas  they  had  declared  in  their  own  right. 
The  plea  was  rejected  on  the  motion  of  the  plaintiffs.  The 
defendant  then,  averring  that  the  notes  described  in  the  first 
and  second  counts  were  one  and  the  same  note,  alleged  that 
after  the  execution  of  that  note  by  the  defendant  it  had  been 
fraudulently  altered,  without  the  defendant's  knowledge  or 
consent,  by  the  insertion  of  the  words  "  at  eight  per  cent. 
interest  from  date,"  whereby  it  became  void,  &c.  This  plea 
was  verified  by  affidavit.  The  plaintiffs  replied  in  denial  of 
the  plea,  and  concluded  to  the  country.  The  defendant  took 
issue  on  the  replication.  Nil  debet  to  the  third  count.  Ver- 
dict and  judgment  for  the  plaintiffs.  Motion  for  a  new  trial 
overruled.  All  the  evidence  given  consisted  of  the  note,  and 
some  testimony  by  the  plaintiffs  in  explanation  of  the  alteration. 
The  plaintiff'  in  error  contends  that  the  Circuit  Court  erred 
in  setting  aside  the  first  verdict.  We,  however,  can  not  pro- 
nounce that  decision  erroneous.  We  are  not  informed  on 
what  ground  the  new  trial  was  granted.  The  record,  indeed, 
shows  no  good  cause  for  it;  nor  does  it  show  there  was  none. 
If  the  new  trial  was  granted  because  the  evidence  did  not 
justify  the  verdict,  in  the  opinion  of  the  Court,  that  mattei 
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should  have  appeared.  There  might  have  been  other  and 
better  reasons,  which  do  not  appear.  We  must  presume  the 
Circuit  Court  to  have  been  right  until  the  contrary  is  made 

manifest. 
['='202]  '''Nor  was  there  any  error  in  rejecting  tlie  plea  in 
abatement.  To  have  made  the  oyer  efficient,  the 
defendant  should  have  recited  the  writ.  There  being  no  such 
recital,  the  plea  stands  as  if  no  oyer  had  been  craved.  AVithoul 
the  oyer,  the  plea  was  inadmissible.  A  defendant  can  not  plead 
in  abatement  on  account  of  a  variance  between  the  writ  and 
declaration  without  showing  the  writ.  Hole  v.  Finch,  2 
Wils.,  393. 

W^  think,  however,  the  Court  erred  in  refusing  to  grant  a 
new  trial.  The  evidence,  on  the  part  of  the  plaintiffs,  in 
explanation  of  the  alteration  of  the  note  was  extremely  slight, 
iilmost  none  at  all,  and  did  not  justify  the  verdict. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

IT.  Cooper,  R.  Bracheni'idge,  and  W.  H.  Coombs,  for  the 
plaintiff. 

L.  P.  Ferry  and  D.  Wallace,  for  the  defendants. 


Schoonover  v.  Row^e. 

Slander — Damages. — In  slander,  the  jury  can  not,  in  assessing  the  damages, 
take  into  consideration  evidence  of  the  defendant's  having  spoken,  since 
the  commencement  of  the  suit,  the  same  words  as  those  laid  in  the  dec- 
laration.(a) 

ERROR  to  the  LaGrange  Circuit  Court. 

Sullivan,  J. — Slander  by  Rowe  against  Schoonover.  The 
defendant  pleaded  the  general  issue  and  two  special  pleas. 
As  no  question  arises  on  the  special  pleas,  it  is  not  necessary 

(a)Uesler  v.  Degant,  3  Ind.,  501 ;  8  Blackf.,  74,  333,  495. 
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to  state  them  particularly.      Verdict  and  judgment   for   the 
plaintiff. 

On  the  trial,  the  plaintiff  proved  the  speaking  of  the  words 
as  laid  in  the  declaration;  he  also  proved  the  speaking  of  the 
same  words  after  the  commencement  of  the  suit. 

The  Court  instructed  the  jury  that  they  had  a  right  to  not 
only  infer  malice  from  the  words  spoken  since  the  commence- 
ment of  the  suit,  but  that  they  had  a  right,  and  it  was  their 
duty,  to  take  the  last-mentioned  words  into  consideration  in 
assessing  the  damages,  if  they  found  the  defendant  guilty. 
To  that  instruction,  with  others  which  were  not  objectionable, 

the  defendant  excepted. 
[*203]  *The  instruction  was  erroneous.  Admitting* that 
proof  of  words  spoken  since  the  commencement  of 
the  suit,  may  be  received  to  show  the  malice  with  which  the 
words  laid  in  the  declaration  were  spoken,  the  jury  can  hot 
consider  them  in  assessing  the  damages.  The  damages  must 
be  for  the  words  for  which  the  suit  is  brought.  This  point 
was  substantially  decided  in  the  cases  of  McGlemery  v.  Keller ^ 
3  Blackf ,  488,  and  Throgmorton  v.  Davis  et  ux.,  4  Id.,  174. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

H.  Cooper,  for  the  plaintiff. 

J.  B.  Howe,  for  the  defendant. 


Brownfield  V,  Vail  and  Another,  Administrators,  and 

Others. 

Subjecting  Intestate's  Lands  to  Execution. — A  creditor  of  an  intestuie 
filed  a  petition  in  the  Circuit  Court,  at  tiie  September  term,  1842,  to  subject 
to  execution  certain  lands  of  the  deceased  on  a  judgment  against  tlie  admin- 
istrators, recovered  by  the  petitioner  at  the  March  term,  1842 ;  there  being 
no  personal  property  to  satisfy  the  judgment.  The  administrators  pleaded, 
that,  having  ascertained  that  the  personal  property  of  tlie  deceased  was  not 
sufficient  to  pay  his  debts,  they  had  procured  a  decree  of  the  Probate  Court, 
at  its  Isovemher  term,  1841,  to  sell  the  lands  or  enough  of  them  to  pay  the 
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debts,  at  a  price  not  less  than  their  appraised  value,  on  certain  credits;  and 
that  tJiev  had  used  tlieir  utmost  exertions  to  make  sale  of  the  lands,  but 
without  effect  for  want  of  buyers.  Held,  on  demurrer,  that  the  plea  was 
insufficient,  (^a) 

[*204]     *ERROR  to  the  St.  Joseph  Circuit  Court. 

Dewey,  J. — This  was  a  petition,  filed  at  tlie  Septem- 
ber term  of  the  St.  Joseph  Circuit  Court,  1842,  by  a  creditor  of 
P.  31.  McClelland,  deceased,  against  his  heirs,  administrators, 
and  certain  terre-tenants,  to  subject  to  execution  certain  lands 
of  the  deceased,  on  a  judgment  recovered  by  the  petitioner 
against  the  administrators,  there  being  no  personal  property 
wherewitli  to  satisfy  the  judgment.  The  judgment  was  recov- 
ered at  the  March  term,  1842,  of  the  St.  Joseph  Circuit  Court. 

The  administrators  pleaded,  that,  having  ascertained  that 
the  personal  property  of  the  deceased  was  not  sufficient  to  pay 
his  debts,  they  petitioned  the  Probate  Court  of  that  county  for 
an  order  to  sell  the  same  lands  named  in  the  petition,  for  the 
purpose  of  raising  assets;  and  that  the  Probate  Court  at  it:: 
November  term,  1841,  ordered  and  decreed  that  the  administra- 
tors should  sell  tlie  lands  or  enough  of  them  to  pay  the  debts, 
at  a  price  not  less  than  their  appraised  value,  on  certain  credits, 
the  purchase-money  to  be  secured  in  a  certain  manner.  The 
administrators  were  to  report  their  proceedings  at  the  term  of 
the  Court  next  after  they  should  effect  a  sale.  The  plea  fur- 
ther alleged,  that  the  administrators  had  "used  their  utmost 
exertions  to  make  sale"  of  the  laud,  but  without  effect  "for 
want  of  buyers."  The  petitioner  demurred  generally  to  the 
plea.  The  Court  overruled  the  demurrer,  and  dismissed  the 
petition.     The  question  is  as  to  the  sufficiency  of  the  plea. 

By  the  statute  which  governed  this  cause,  it  was  made  the 
duty  of  the  administrators,  so  soon  as  they  discovered  that  the 
personal  estate  of  the  intestate  was  not  sufficient  to  pay  his 
debts,  to  procure  an  order  of  the  Probate  Court  for  the  sale  of 
his  real  estate,  to  raise  assets  to  be  applied  by  the  administrators 
to  the  discharge  of  the  debts,  provided  the  estate  was  solvent. 

(a)Eghert  T.  The  Stale,  4  lud.,  399. 

^223) 


204-5         SUPP.EME  COUKT  OF  INDIANA. 

Brownfield  v.  Vail  and  Another,  Administrators,  and  Others. 

If  it  was  not  solvent,  the  money  raised  from  the  sale  of  both 
the  real  and  personal  estate  should  be  deposited  in  the  Probate 
Court  to  be  distributed  in  the  manner  prescribed  by  the  act. 
R.  S.,  1838,  pp.  182,  183,  185,  186.  The  administrators  were 
not  liable  to  be  sued  until  after  the  lapse  of  a  year  from  the 
time  of  their  appointment.  Id.,  182.  Nor  then,  with- 
[*205]  out  alleging  fraud,  waste,  or  *negligeuce  on  the  part  Oi 
the  administrators,  provided  the  latter  had  filed  their 
,  complaint  to  settle  the  estate  as  insolvent.  Id.,  185.  By  another 
statute  it  is  provided  that,  when  the  creditor  of  a  deceased  per- 
son shall  obtain  a  judgment  against  the  administrator  or  execu- 
tor of  the  deceased,  and  there  shall  not  be  sufficient  personal 
property  to  satisfy  an  execution  issued  thereon,  the  creditor 
may  proceed,  by  petition  in  the  Circuit  Court,  against  the  real 
property  of  the  deceased,  and  subject  it  to  execution.     Id.,  284. 

The  facts  of  this  case,  as  tiiey  appear  from  the  petition  and 
plea,  are,  that  the  administrators  of  a  solvent  estate,  in  Novem- 
her,  1841,  j^rocnired  an  order  of  the  Probate  Court  to  sell  certain 
lands  of  the  deceased,  for  the  purpose  of  raising  assets  to  pay 
his  debts,  the  personal  estate  not  being  sufficient  to  do  it.  The 
decree  prohibited  the  sale  unless  the  lands  could  be  sold  at  their 
appraised  value.  The  administrators  endeavored  in  vain,  for 
ten  months,  to  execute  the  decree,  when  a  creditor  of  the  estate, 
having  previously  obtained  a  judgment  and  execution,  which 
there  was  no  personal  property  to  satisfy,  petitioned  the  Circuit 
Court  to  subject  enough  of  the  real  estate  to  satisfy  his  debt  to 
execution. 

The  question  is,  whether  the  unsatisfied  decree  of  the  Probate 
Court  is  a  bar  to  the  petition  ?  AVe  do  not  think  it  is.  The 
petitioner  shows  liimself  to  be  within  the  provisions  of  the  act 
on  which  his  petition  is  founded.  He  is  met  by  a  decree  which, 
for  nearly  a  year  before  the  filing  of  his  petition,  had  remained 
unexecuted,  and  which,  it  is  evident  from  its  terms,  may  con- 
tinue incapable  of  being  executed  for  an  indefinite  period.  We 
think  the  petitioner  has  a  right,  under  the  circumstances,  to 
make  his  debt  out  of  tire  land  of  the  deceased.  The  demurrer 
to  the  plea  should  have  been  sustained. 
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Per  Curiam. — Tlie  judgiuent  is  reversed  with  costs.     Cause 
remaudeil,  ttc. 

A.  L.  Osborii  and  /.  xi.  Liston,  for  the  plaintiff. 
J.  L.  Jernegan,  for  the  defendants. 


[*206]         *Paine  and  Another  v.  The  State. 

Recognizance — Pleading. — A  ])lea  to  a  scire  facim  on  a  recognizance  of  a 
former  judgment  in  the  same  cause  of  action,  must  show  what  the  defense  ia 
the  first  action  was,  and  that  it  involved  the  merits  of  the  case. 

Same. — Averments  in  such  scire  facias,  that  the  recognizance  was  filed  in  the 
clerk's  office  on  a  certain  day,  and  was  then  recorded,  and  that  it  was  after- 
wards, on  a  different  day,  filed  and  recorded  in  open  Court,  are  not  repug- 
nant. 

Same — Variance. — The  scire  facias  in  such  case  averred  that  the  recogni- 
zance was  taken  by  the  president  judge  of  the  third  judicial  circuit,  at  South 
Hanover,  in  that  circuit.  The  recognizance,  which  was  set  out  in  hcee  verba 
in  the  scire  fadas,  did  not  show  where  it  was  taken.  Held,  that  there  was 
no  variance. 

Pkesident  Jui>ge. — A  president  judge  could  not,  under  the  statute  of  1838, 
take  a  recognizance  out  of  Court,  returnable  to  a  Circuit  Court  out  of  the 
county  in  which  it  was  taken. 

ERROR  to  the  Switzerland  Circuit  Court. 

Dewey,  J. — This  was  a  scire  facias  by  the  State  against 
Herbon  and  Faine.  The  writ  recites  that,  on  the  28tli  day  of 
June,  1839,  the  president  judge  of  the  third  judicial  circuit  filed 
in  the  office  of  the  clerk  of  the  Switzerland  Circuit  Court  a 
recognizance  taken  before  him,  to  be  recorded,  and  that  it  was 
then  recorded  by  the  clerk ;  the  writ  also  recites  that,  at  the 
October  term,  1839,  of  the  same  Court,  the  judge  filed  the  same 
recognizance  in  open  Court,  which  was,  by  order  of  the  Court, 
spread  upon  the  order  book.  The  recognizance  is  set  out  in 
hcec  verba,  showing  that  the  defendants,  on,  &c.,  appeared  befor 
the  president  judge,  and  "  severally  acknowledged  themselves 
to  owe  and  be  indebted  to  the  State  of  Indiana  in  the  sum  of 
$700,  to  be  levied  of  their  respective  goods,"  &c.  The  condi- 
tion was,  that  Herbon  should  appear,  &c.,  and  answer  a  crimi- 
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nal  charge  therein  specified.  The  caption  of  the  recognizance 
did  not  show  the  place  at  which  it  was  taken ;  but  the  scire 
facias  averred  that  it  was  taken  at  South  Hanover,  in  Jefferson 
county,  in  the  third  judicial  circuit,  and  that  the  president  judge 
had  full  authority  to  take  it.  Herbon  made  default.  Paine 
appeared  and  pleaded:  1,  That  there  was  no  such  record  and 
recognizance  as  those  set  out  in  the  scire  facias  ;  2,  That  there 
was  no  such  recognizance;  3,  That  after  entering  into  the  sup- 
posed recognizance  by  the  defendants,  and  before  the  commence- 
ment of  this  suit,  to  wit.,  on,  &c.,  "  the  plaintiff  caused  a  scire 
facias  to  issue  on  the  same  supposed  recognizance; 
[*207]  that  the  defendants  appeared  *and  defended  as  to  said 
scire  facias;  and  that  such  proceedings  were  thereon 
had,  that,  afterwards,  to  wit,  on,  &c.,  at  the  term,  &c.,  it 
was  considered  by  the  Court  that  said  defendants  go  thence, 
and  be  discharged  from  the  said  suit  and  scire  facias ; "  all 
which  appeared  by  the  record,  &c. 

There  were  issues  upon  the  two  first  pleas,  and  a  demurrer 
to  the  third.  The  demurrer  was  sustained.  Trial  of  the 
issues,  and  a  joint  judgment  against  both  defendants  for  $700. 

It  is  contended  that  the  Court  erred  in  sustaining  the  de- 
murrer. We  are  of  a  contrary  opinion.  The  general  princi- 
ple is,  that  when  a  defendant  relies  upon  a  former  judgment 
in  his  favour  in  an  action  for  the  same  cause,  he  must  show  a 
judgment  final  and  conclusive  on  the  merits.  Level  v.  Hall, 
Cro.  Jac,  284;  Flummer  v.  Woodburne,  4  B.  &  C,  625.  The 
plea  before  us  does  not  show  such  a  judgment.  The  averment 
is,  that  the  defendants  made  defense  as  to  the  first  scire  facias 
and  were  discharged  from  it.  That  might  happen  upon  a 
demurrer  to  a  defective  writ,  in  which  case  the  judgment 
would  not  bar  a  second  action,  the  merits  of  the  cause  not 
being  involved  in  the  decision  upon  the  demurrer.  1  Cliitt. 
Plead.,  227;  1  Mod.,  207;  Vin.  Abr.,  Judgment,  q,  4,  pL,  3; 
Hitchin  V.  Campbell,  Blacks.,  K.,  827.  The  plea  should  have 
set  forth  the  defense  made  in  tl  e  first  action,  and  shown  that  it 
reached  the  merits  of  the  cause. 

But  it  is  contended  that  the  judgment  should  have  been  for 
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he  defendants,  because  it  is  alleged  the  scrie  facias  is  de- 
ective. 

The  first  objection  taken  to  the  writ  is.  that  there  is  a  fatal 
epugnancy  in  the  averment  as  to  the  time  of  filing  and 
ecording  the  recognizance  in  the  Circuit  Court.  We  do  not 
•erceive  any  contradiction  in  this  respect.  It  is  recited  in  the 
eire  facias  that,  at  a  certain  time,  the  recognizance  was  filed  in 
he  office  of  the  clerk  and  by  him  recorded ;  and  that  it  was 
fterwards  filed  in  open  Court  and  again  recorded.  There  is 
0  inconsistency  here ;  both  allegations  may  be  true. 

Another  objection  urged  is,  that  the  scij-e  facias  avers  the 
ecognizance  was  taken  at  South  Hanover  in  the  third  judicial 
ircuit,  whereas  the  recognizance  itself,  being  set  out  vei'batim, 

does  not  show  where  it  was  taken ;  and  this  is  con- 
*208]     ceived  by  *the  plaintiffs  in  error  to  be  a  fatal  variance. 

Had  the  place  of  taking  been  stated  in  th%  scire  facias 
s  being  contained  in  and  forming  a  part  of  the  recognizance, 
nd  that  part  had  been  omitted  in  the  copy  of  the  recognizan<"e 
ecited  in  the  writ,  the  objection  would  have  been  well  taken, 
['he  description  would  have  been  materially  different  from  the 
opy.  But  this  is  not  the  case.  The  averment  of  the  place 
if  taking  does  not  purport  to  be  descriptive  of  the  recogni- 
;ance;  it  is  the  averment  of  a  distinct  fact  susceptible  of  proof 
>y  parol.  The  averment  was,  perhaps,  unnecessary.  The 
>)urt  is  bound  to  know  that  a  president  judge  of  a  Circuit 
jlourt  is  authorized  to  take  recognizances;  and  when  we  are 
nformed  that  he  has  taken  one,  and  caused  it  to  be  filed 
md  recorded  in  the  proper  Court,  we  are  not  prepared  to 
lay  that  it  is  not  the  legal  presumption,  that  he  exercised 
lis  authority  within  his  jurisdiction.  HoAvever  this  may  be, 
he  objection  of  variance  in  the  present  instance  can  not  be 
sustained. 

But  the  scire  facias  can  not  be  supported.  It  appears  that 
:he  president  judge  took  the  recognizance  at  South  Hanover  in 
:he  county  of  Jefferson;  but  the  recognizance  was  returnable 
to  the  Circuit  Court  of  Switzerland  county.  This  it  was  not 
3ompetent  for  the  judge  to  do.     No  judge  of  a  Circuit  Court 
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could,  when  this  recognizance  was  taken,  take  a  recognizance, 
out  of  Court,  returnable  to  a  Circuit  Court  out  of  the  county 
where  it  was  taken.  R.  S.,  1838,  p.  162.  But  the  law  is  now 
different.  The  recognizance  may  be  returnable  to  the  Court  cf 
another  county.     R.  S.,  1843,  p.  990. 

Per  Curiam. — The  judgment  is  reversed.  Cause  remanded 
<fec. 

S.  C.  Stevens  and  /.  G.  Marshall,  for  the  plaintiffs. 

J.  Dumont,  for  the  State. 


[*209]  *Vanblaeicum  v.  The  State. 

Assessment  of  Dajiages. — In  estimating  the  amount  of  damages  for  land 
taken  in  constructing  the  Central  Canal,  the  value  of  the  land  at  the  time  it 
was  taken,  and  how  much  the  complainant's  land  adjoining  that  taken  had, 
at  the  same  time,  been  increased  in  value  by  the  location  of  the  canal,  should 
be  taken  into  consideration. 

SaI£E. — And,  also,  in  acertaining  the  amount  of  such  damages,  either  party 
may  show  how  the  canal  was  progressing  when  the  land  was  taken,  and 
what  appropriations  of  money  had  then  been  made  for  the  completion  of 
the  canal. 

ERROR  to  the  Marion  Circuit  Court. 

Blackford,  J. —  A  petition  was  filed  by  Vanblaricum, 
before  the  board  of  internal  improvement,  for  damages  to  his 
land  occasioned  by  the  Central  Canal.  The  appraisers  decided 
against  the  claim,  and  the  complainant  appealed  to  the  Circuit 
Court.     Verdict  and  judgment  for  the  State. 

The  Court  instructed  the  jury,  inter  alia,  as  follows:  L: 
estimating  the  conij)lainant's  damages,  the  jury  should  tak( 
into  consideration  all  the  advantages  and  disadvantages  result- 
ing to  him  from  the  canal,  as  to  all  his  real  property  in  th< 
vicinity  of  the  canal. 

This  instruction  ougrht  not  to  have  been  aiven.  In  estima 
ting  the  complainant's  damages,  the  jury  were  to  ascertain  th' 
value  of  his  land,  taken  for  the  canal,  at  the  time  it  was  taken  | 
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They  were  also  to  ascertain  how  much  the  complainant's  land 
abjoining  that  taken,  had,  at  the  same  time,  been  increased  in 
value  by  the  location  of  the  canal,  and  to  render  their  verdict 
accordingly.  That  the  statutory  provision,  that  in  the  assess- 
ment of  damages  in  such  cases  as  the  present,  the  benefits 
resulting  to  the  complainant  from  the  construction  of  the  work 
occasioning  the  injury  shall  be  taken  into  consideration,  is  con- 
stitutional, was  decided  in  Mclntire  v.  The  State,  5  Blackf., 
384;  and  that  the  inquiry  as  to  the  enhanced  value  of  the 
complainant's  land  must  be  only  of  such  of  his  land  as  adjoins 
that  taken  for  the  canal,  was  settled  in  The  State  v.  Dighy,  Id., 
543.  It  was  decided  in  Parks  v.  The  City  of  Boston,  15  Pick., 
198,  that  the  value  of  the  land  taken  in  such  case,  should  be 
fixed  at  what  it  was  worth  at  the  time  of  the  taking;  and  that 
doctrine  is  recognized  in  Mclntire  v.  The  State,  supra, 
[*210]  According  to  these  authorities,  '''the  instruction  was 
wrong,  because  it  was  not  the  enhanced  value  of  all 
the  complainant's  land  in  the  vicinity  of  the  canal,  but  only 
of  that  adjoining  the  land  taken,  that  was  to  be  considered  in 
estimating  the  damages,  and  because  the  inquiry  respecting  the 
injury  and  benefits  of  the  complainant,  should  be  confined  to 
the  time  when  the  land  was  taken. 

It  may  be  proper  to  observe  with  a  view  to  a  future  trial  of 
the  cause,  and  as  the  subject  is  presented  by  one  of  the  bills  of 
exception,  that  either  party  may  show  how  the  canal  was  pro- 
gressing at  the  tirac'  the  complainant's  land  was  taken,  and 
what  appropriations  of  money  had  then  been  made  for  the 
completion  of  the  canal.  Such  inquiries  may  assist  the  jury  in 
ascertaining  the  value  of  the  land  when  it  was  taken,  and  the 
effect  of  the  canal,  at  that  time,  in  increasing  the  value  of  the 
adjoining  land  of  the  complainant. 

Per  Curiam. — The  judgment  is  reversed.  Cause  remanded, 
<&c. 

H.  Brown,  for  the  plaintiff. 

A.  A.  Hammond,  for  the  State. 
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GivAN  V.  Doe,  on  the  Demise  of  Tout. 

Mortgage — Conveyance  by  Mortgagee. — A  mortgagee  in  fee  of  real  estate 
has  the  legal  title  to  the  estate,  and  the  same  right  to  transfer  it  by  deed 
that  he  has  to  convey  by  deed  the  legal  title  of  any  other  real  estate. 
Indeed,  as  the  statute  is  understood  to  require  conveyances  of  land  to  be  by 
deed,  the  legal  title  of  such  mortgagee  can  be  conveyed  by  him  to  a  pur- 
chaser in  no  other  way  than  by  deed. 

Same — Ejectment. — Ejectment  by  the  lessee  of  B.  T.,  a  mortgagee  in  fee, 
against  the  mortgagor.  The  defendant,  to  prove  the  title  out  of  the  lessor, 
introduced  the  following  deed:  "Know  all  men  by  tliese  presents  that  I,  B. 
T.,  of,  &c.,  for  and  in  consideration  of  the  sum  of  $1,200  to  me  secured, 
have  granted,  bargained,  sold,  assigned,  and  transferred,  and  do,  by  these 
presents,  grant,  bargain,  sell,  assign,  and  transfer,  to  J.  G.  and  S.  M.,  all  my 
right,  claim,  and  interest,  in  and  to  a  certain  mortgage  and  the  premises 
therein  described,  made  and  executed  to  me  by  J.  L.  G.,  on,  &c.,  to  secure 
to  me  the  payment  of  $1,400  with  interest,  &c.  And  I  hereby  authorize 
and  empower  the  said  J.  G.  and  S.  M.  to  prosecute  in  my  name  all  suits 
now  commenced  by  me,  or  to  begin  and  prosecute  to  final  judgment  any 
and  all  suits  in  my  name  which  they  may  deem  necessary,  in  and  about 
the  collection  of  the  $1,400  and  the  interest  thereon  accrued,  or  which  may 
hereafter  accrue  (they  being  responsible  for  all  costs,  expenses,  &c.) 

[■•■'211]  and  they,  said  '^J.  G.  and  S.  M.,  are  liereby  fully  authorized  and 
empowerd  to  order,  direct,  and  control,  tlie  said  mortgage  and  the 
collection  of  the  money  thereby  secured,  (in  my  name  and  for  their  use  and 
benefit,)  to  all  intents  and  purposes,  as  fully  and  amply  as  I  might  and  could 
do  myself,  and  to  receive  and  receipt  for  tlie  same,  hereby  ratifying  and 
confirming  whatsoever  tlie  said  J.  G.  and  S.  M.  sliall  and  may  lawfully  do 
in  the  premises.  Witness  my  hand  and  seal  tliis  first  of  March,  1841. 
B.  T.  (seal.)"  It  appeared  that  when  this  deed  was  executed,  notes  were 
given  for  the  purchase-money,  and  that  the  mortgage  referred  to  in  said 
deed  was  the  same  with  the  mortgage  relied  on  by  the  plaintiff.  Held,  that 
this  instrument  was  a  deed  of  bargain  and  sale  of  the  mortgaged  premises 
which  passed  the  use  to  the  bargainees,  and  that  the  statute  of  uses  trans- 
ferred to  them  the  possession.  Held,  also,  that  said  deed  authorized  the 
bargainees  to  collect  the  mortgage  debt  for  their  own  use  in  the  name  of  the 
bargainor. 

Enrollment  of  Deeds. — The  English  statute  requiring  deeds  of  bargain  and 
sale  to  be  enrolled,  is  not  in  force  in  this  State. 

Want  of  Acknowedgement  to  Deed. — Such  deeds,  under  our  statute,  are 
valid  between  the  parties  without  being  acknowledged  or  recorded. 

Payment  of  Mortgage. — A  separation  of  the  legal  title  to  mortgaged  prem- 
ises from  the  claim  at  law  to  tlie  mortgage  debt  frequently  occurs ;  but  if  at 
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any  time  before  foreclosure  tlie  mortgagor  or  his  assignee  pay  the  debt,  he 
is  entitled  to  the  legal  estate.(a) 

APPEAL  from  the  Hendricks  Circuit  Court. 

Blackford,  J.  —  This  wtis  au  action  ot"  ejectment,  com- 
menced against  James  L.  Givdii  in  August,  1841,  for  certain 
real  estate  in  Hendricks  county.  Plea,  not  guilty.  Verdict 
and  judgment  for  the  j)laintiti'. 

The  lessor's  title,  on  which  the  plaintiif  I'elied,  was  a  mort- 
gage in  fee  on  the  premises,  executed  to  the  lessor  by  the 
ilefendant  on  the  30th  of  JJecember,  1837,  to  secure  a  debt  of 
SI, 400,  for  which  the  defendant  had  executed  his  note  to  the 
lessor,  payable  five  years  after  the  date  of  the  mortgage,  with 
interest  at  the  rate  of  eight  per  cent,  per  annum  from  the  date. 

To  defeat  the  suit,  by  showing  the  title  out  of  the  lessor,  the 
defendant  relied  on  the  following  deed:  "Know  all  men  by 
these  presents  that  I,  Basil  Tout,  of  the  county  of  Hendricks, 
and  State  of  Indiana,  for  and  in  consideration  of  the  sum  of 
$1,200  to  me  secured,  have  granted,  bargained,  sold,  assigned, 
and  transferred,  and  do,  by  these  presents,  grant,  bargain,  sell, 
assign,  and  transfer,  to  James  31.  Gregg  and  Samuel  3Ielogue 
all  my  right,  claim,  and  interest,  in  and  to  a  certain  mortgage 
and  the  premises  therein  described,  made  and  executed  to  me 
by  James  L.  Givan  on  the  30th  day  of  December,  1837, 
[*212]  to  secure  to  me  the  payment  of  *$1,400  with  interest 
at  the  rate  of  eight  per  cent.,  due  in  five  years  from 
date.  And  I  hereby  authorize  and  empower  the  said  Gregg 
and  Melogue  to  prosecute  in  my  name  all  suits  now  commenced 
by  me,  or  to  begin  and  prosecute  to  final  judgment  any  and  all 
suits  in  my  name  which  they  may  deem  necessary,  in  and 
about  the  collection  of  the  $1,400  and  the  interest  thereon 
accrued,  or  which  may  hereafter  accrue,  (they  being  responsi- 
ble for  all  costs,  expenses,  &c. ;)  and  they,  said  Gregg  and 
Melogue,  are  hereby  fully  authorized  and  empowered  to  order, 
direct,  and  control,  the  said  mortgage  and  the  collection  of  the 
money  thereby  secured,  (in  my  name  and  for  their  use  and  ben- 

(a)Se8  Johnson  \.  Comett,  29  Ind.,  59. 
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efit,)  to  all  Intent  and  purposes,  as  fully  and  amply  as  I  might 
and  could  do  myself,  and  to  receive  and  receipt  for  the  same, 
hereby  ratifying  and  confirming  whatsoever  the  said  Gregg 
and  3Ielogue  shall  and  may  lawfully  do  in  the  premises.  Wit- 
ness my  hand  and  seal  this  first  of  March,  1841.  Basil  Tout, 
(seal.)"  The  defendant  proved  that  the  deed  last  named  was 
delivered  to  the  grantees  on  the  day  of  its  date;  that,  at  the 
same  time,  notes  were  given  for  the  purchase-money;  and  that 
the  mortgage  referred  to  in  said  deed  was  the  same  with  the 
mortgage  relied  on  by  the  plaintiif.  The  Court  refused  to 
instruct  the  jury  that  the  deed  executed  by  Tout  to  Gregg  and 
Melogue  operated  as  a  conveyance  of  the  estate  in  question ;  and 
this  refusal  is  the  only  error  assigned. 

We  think  the  instruction  should  have  been  given.  The 
mortgagee  had  the  legal  title  to  the  land,  and  the  same  right 
to  transfer  it  by  deed  that  he  could  have  had  to  convey  by  deed 
any  other  real  estate.  Indeed,  as  the  statute  is  understood  to 
require  conveyances  of  land  to  be  by  deed,  the  legal  title  of  a 
mortgage  in  fee  can  be  conveyed  by  him  to  a  purchaser  in  no 
other  way.  K.  S.,  1838,  p.  312.  The  instrument  of  writing 
under  seal  executed  by  Tout  for  a  valuable  consideration,  must 
be  considered  as  a  deed  of  bargain  and  sale  of  the  land  in  con- 
troversy. By  that  deed,  the  use  of  the  premises  passed  to  the 
bargainees,  and  the  statute  of  uses  transferred  to  them  the  pos- 
session. File  V.  Doe,  d.  Bingham  et  ah,  1  Blackf.,  127.  The 
circumstance    that   the  deed    does   not    appear  to    have   been 

acknowledged  and  recorded,  is  not  material.  The 
r*213]     English  statute  requiring  bargains  and  sales  *to  be 

enrolled  in  one  of  the  Courts  of  Westminster,  &c.,  was 
never,  from  its  local  nature,  in  force  here;  and  such  deeds, 
under  our  statute  on  tlie  subject,  are  valid  between  the  parties 
without  being  acknowledged  or  recorded.  Doe  d.  Wayman  v. 
Naylor,  2  Blackf,  32;  Stevenson  v.  Cloud,  5  Id.,  92.  There 
does  not  appear  to  be  any  legal  assignment  of  the  mortgage- 
debt;  but  the  concluding  part  of  the  bargain  and  sale  author- 
izes the  bargainees  to  collect  the  debt  for  their  own  use  in  the 
name  of  the  bargainor. 
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From  this  view  of  the  case,  it  appears  that  the  bargainees 
have  the  legal  title  to  the  land,  and  an  equitable  claim  to  the 
debt — the  legal  right  to  the  debt  remaining  in  the  mortgagee. 
Such  separation  of  the  legal  title  to  the  land  from  the  claim 
at  law  to  the  mortgage-debt  frequently  occurs.  It  happens, 
for  instance,  where  the  mortgage  is  in  fee  and  the  mortgagee 
dies.  In  that  case,  the  legal  estate  descends  to  the  heir-at-law, 
or  passes  to  tlie  devisee,  as  trustee  for  the  executor,  and  the 
right  to  the  money  goes  to  the  executor.  3  Prest.  on  Abs., 
288;  Coote  on  Mort.,  529.  In  England,  when  a  bond  is  given 
for  the  debt,  and  the  mortgage  conveys  the  land  to  another,  the 
debt,  not  being  there  assignable  at  law,  remains  in  the  mort- 
gagee, and  the  legal  title  to  the  land  is  in  the  grantee.  The 
grantee  in  such  case  usually  takes  a  power  of  attorney  to  collect 
thi;  debt  in  the  grantor's  name.  Coote  on  Mort.,  322.  But  if 
the  mortgagor  or  his  assignee  pay  tlie  debt  before  foreclosure, 
he  is  entitled  to  the  legal  estate. 

Considering,  as  we  do,  that  the  legal  title  to  the  premises  in 
question  is  not  in  the  mortgagee,  it  follows  that  this  action  of 
ejectment  on  his  demise  is  not  sustainable. 

Per  Curiam. — The  judgment  is  reversed,  at  the  costs  of  the 
lessor.     Cause  remanded,  &c. 

W.  W.  Wick,  for  the  appellant. 

C.  C.  Nave,  for  the  appellee. 


[*214J     *The  State  on  the  Relation  of  McGillycuddy  v. 

Vananda  and  Others. 

Reversal  of  Judgment — Liability  of  Sheriff. — A  sheriff  liaving  col- 
lected money  on  an  execution,  died  without  having  paid  over  the  money, 
and  the  judgment  was  afterwards  reversed.  Held,  that  a  suit  on  the  sher- 
iff's bond,  on  the  relation  of  the  execution-defendant,  against  the  sureties  of 
the  sheriff'  for  the  money  so  collected,  would  not  lie. 

ERROR  to  the  Allen  Circuit  Court. 

Sullivan,  J. — Debt  on  a  sheriflPs  bond  against  the  defend- 
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ants  as  the  sureties  of  one  Swinney,  deceased.  The  gravamen 
of  the  action  is  substantially  that  8winne\i,  on,  &c.,  being  the 
sheriff  of  Allen  county,  colle'cted  from  the  relator,  McGilly- 
cuddy,  the  sum  of  $38.57,  by  virtue  of  an  execution  issued 
from  tlie  Allen  Circuit  Court  in  favour  of  one  3Iargaret  For- 
sythe;  that  after  the  money  was  so  collected,  the  judgment  on 
which  the  execution  issued  was  reversed  by  the  Supreme  Court: 
that,  previously  to  the  reversal,  Swinney  died  without  having 
paid  over  the  amount  collected  to  the  execution-plaintiff,  or 
without  having  paid  it  into  Court;  and  that  the  same  is  unlaw- 
fully withheld  from  tiie  relator.  General  demurrer  to  the  dec- 
laration, and  judgment  for  the  defendants. 

This  case  does  not  involve  the  question  whether  the  relator,  on 
a  proper  case  made,  can  not  recover  from  the  representatives  of 
Swinney  the  money  collected  and  not  paid  over  by  him  on  the 
judgment  named  in  the  declaration.  The  only  question  is, 
whether  the  facts  show  that  the  deceased  sheriff  was  guilty  of  a 
violation  of  his  official  bond.  We  are  of  opinion  they  do  not. 
He  collected  the  money  in  the  regular  discharge  of  the  duties 
of  his  office,  on  an  execution  in  favour  of  a  third  person,  to 
whom  the  money  rightfully  belonged  until  the  reversal  of  the 
judgment.  Until  that  event  happened,  the  relator  had  no  claim 
on  Swinney,  nor  after  it  iiappened  would  his  claim  be  admitted 
in  a  Court  of  justice  without  notice  and  demand.  If  the  relator 
has  a  right  to  a  restoration  of  the  money,  it  is  because  events 
have  transpired  since  the  death  of  Swinney  that  give  him  the 
right,  and  not  because  Swinney,  at  any  time  while  he  was  in 
office,  was  guilty  of  any  dereliction  of  duty  of  which  he  can 
complain.     The  suit,  therefore,  can  not  be  maintained,  and  the 

judgment  must  be  affirmed. 
[*215]         ''^Fei'  Curiam. — The  judgment  is  affirmed,  at  the 
costs  of  the  relator, 

D.  H.  Colerick,  for  the  plaintiff. 

B.  Brackenridge,  for  the  defendants. 
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Hedges  v.  Bird  and  Anotlier. 

Title  Bond — Possession. — If  a  purchaser  of  real  estate  from  A  pay  the  pur- 
chase-money, receive  a  title-bond  conditioned  for  a  conveyance  at  a  future 
time,  and  be  put  into  possession,  and  a  subsequent  purchaser  from  A,  with 
notice,  get  possession  afterwards,  an  assignee  of  the  title-bond  may,  in  equity, 
recover  the  possession  from  such  subsequent  purchaser. (a) 

ERROR  to  the  Allen  Circuit  Court. 

Sullivan,  J. — The  defendants  in  error  filed  a  bill  in  chan- 
cerv  against  Hedges  to  obtain  the  possession  of  a  tract  of  land, 
to  which  they  had  an  equitable  title  as  the  assignees  of  one  John 
D.  Klinger.  The  facts  of  the  case,  as  they  appear  from  the 
bill,  answer,  and  depositions  are  substantially  as  follows :  James 
Klinger  was  the  owner  of  a  certificate  issued  by  the  commis- 
sioners of  the  Wabash  and  Erie  canal,  for  an  eighty  acre  tract 
of  land  lying  in  the  county  of  Alle7i ;  and  /.  D.  Klinger  was 
also  the  owner  of  a  certificate  granted  by  the  same  commission- 
ers for  an  eighty  acre  tract  adjoining  the  land  owned  by  James 
Klinger.  By  the  terms  of  the  certificates,  as  well  as  according 
to  the  provisions  of  the  act  of  1830,  "  to  provide  for  construct- 
ing that  portion  of  the  Wabash  and  Erie  canal  that  lies  within 
the  State  of  Indiana,''  the  purchase-money  would  be  payable 
in  the  year  1847,  at  which  time  the  purchasers  or  their  assignees 
would  be  entitled  to  patents.  James  Klinger  sold  to  J.  D. 
Klinger  nine  acres  and  sixty-four  poles,  parcel  of  the  tract  for 
which  he  held  the  commissioners'  certificate,  and  executed  to 
him  a  title-bond,  binding  himself  to  convey  the  same  so  soon 
as  a  patent  should  be  obtained.  J.  D.  Klinger  also  sold  to 
James  Klinger  a  small  parcel,  containing  one  hundred  and 
thirty-four  poles,  of  the  tract  for  which  he  held  a  certificate, 
and  executed  a  like  title-bond  to  him.  The  consideration  was 
paid,  and  the  parties  were  respectively  put  into  possession. 
James  Klinger,  subsequently  to  his  contract  with  J.  D. 
£*216]     Klinger,  sold  and  assigned  ^'the  certificate  for  the  tract 

(a)See  Mix  v.  Ellsworth,  5  lud.,  517. 
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of  land  containing  the  nine  acres  and  sixty-four  poles  to 
one  John  Spencer,  who  sold  and  assigned  it  to  Hedges,  the 
plaintiff  in  error.  Spencer  and  Hedges  were  informed  of ./.  D. 
Kllnger's  equity  at  the  time  the  assignments  were  made  to  them, 
respectively.  J.  I).  Klinger  also  sold  and  assigned  to  Bird  ai.d 
Dubois,  the  defendants  in  error,  the  certificate  for  the  tract  of 
land  owned  by  him,  also  the  title-bond  of  James  Klinger  for 
the  nine  acres  and  sixty-four  poles  above  mentioned ;  and  at 
the  time  of  the  assignment  last  mentioned,  they  were  informed 
of  the  contract  with  James  Klinger  for  the  conveyance  of  the 
one  hundred  and  thirty-four  poles  above  mentioned.  Hedges, 
after  his  purchase  from  Spencer,  became  possessed  of  the  nine 
acres  and  sixty-four  poles  previously  sold  to  ./.  D.  Klinger,  and 
still  has  the  possession.  He  is  also  in  possession  of  the  one 
hundred  and  thirty-four  poles  above  mentioned.  On  the  fore- 
going facts,  the  Circuit  Court  decreed  that  Hedges  make  and 
deliver  to  Bird  and  Dubois  a  title-bond  for  the  conveyance  of 
the  nine  acres  and  sixty-four  poles  above  described,  so  soon  as 
Jie  should  receive  a  patent  for  the  same  from  the  State ;  and 
that  Bh-d  and  Dubois  make  and  deliver  to  Hedges  a  title-bond 
for  the  conveyance  of  the  one  hundred  and  thirty-four  poles 
above  mentioned,  so  soon  as  they  shall  receive  from  the  State 
a  patent  for  the  same. 

We  agree  with  the  Circuit  Court,  that  on  the  foregoing  facts 
the  complainants  are  entitled  to  relief;  but  not,  we  think,  to 
the  relief  afforded  by  the  decree  of  that  Court.  The  decree  is 
erroneous,  because  it  requires  the  parties  to  enter  into  a  new 
contract.  All  a  Court  of  chancery  can  do  in  the  premises  is  to 
protect  the  rights  of  the  parties  under  the  contract  of  their 
'assignors,  of  wliicli  they  had  notice,  and  which  is  the  founda- 
tion of  the  proceedings  in  this  case. 

J.  D.  Klinger,  by  his  contract  with  James  Klinger  for  the 
tract  of  land  mentioned  in  the  complainants'  bill,  was  entitled 
to  the  possession,  and  possession  was  accordingly  delivered  to 
him.  His  assignees  have  been,  without  their  consent  or  the 
consent  of  their  assignor,  so  far  as  appears  to  us,  deprived  of  the 
possession  by  Hedges.     If  they  be  not  restored  to  the  posses- 
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sion,  they  will  be  deprived  of  their  best  security  against  a  fraud- 
ulent sale  of  the  land. 
[*217]  *The  possession  of  the  tract  of  land  containing  the 
one  hundred  and  thirty-four  poles,  sold  by  J.  D. 
Klinger  to  James  Klinger,  rightfully  belongs  to  Hedges,  and 
he  should  be  secured  in  the  possession  of  it. 

Under  the  prayer  for  general  relief,  this  Court  may  make 
such  decree  in  the  premises  as  the  equity  of  the  case  requires. 

Per  Curiam. — The  decree  is  reversed,  and  it  is  decreed  that 
th€  defendant  deliver  to  the  complainants,  on  demand,  posses- 
sion of  the  nine  acres  and  sixty-four  poles  of  land  described 
in  the  bill. 

H.  Cooper,  for  the  plaintiff. 

T.  Johnson,  for  the  defendants. 


Ellison  and  Another  v.  Johnson,  for  the  Use  of  Hobbs. 

Witness. — A  person  for  whose  use  a  suit  is  brought  being  liable,  by  statute, 
for  costs  if  the  suit  fail,  is  not  a  competent  witness  for  the  plaintiff. 

Same. — Nor  can  he  be  rendered  competent  in  such  case  by  his  release  of  hia 
interest  in  the  cause  of  action  to  the  plaintiff. 

ERROR  to  the  LaGrange  Circuit  Court. 

Sullivan,  J. — Debt  on  a. promissory  note  by  Johnson,  for 
the  use  of  /.  T.  Hobbs,  against  the  plaintiffs  in  error.  The  suit 
was  commenced  before  a  justice  of  the  peace.  The  cause  was 
tried  upon  the  general  issue,  and  a  special  plea,  the  character 
of  which  is  not  disclosed  by  the  record.  The  Circuit  Court 
gave  judgment  for  the  plaintiff. 

On  the  trial,  the  plaintiff  offered  as  a  witness  J.  T.  Hobbs, 
the  person  for  whose  use  the  suit  was  brought,  to  prove  that 
certain  payments  that  had  been  sworn  to  by  a  former  witness  • 
had  not  been  made.  The  defendants  objected.  Hobbs  stated 
on  his  voire  dire  that  he  had  no  interest  in  the  suit,  and  that  it 
was  prosecuted  for  the  benefit  of  one  Chapman.  He  also  wrote 
and  tendered  to  Johnson  a  release  of  all  claim  to  the  note  on 
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which  the  suit  was  founded,  and  to  the  proceeds  thereof.  The 
defendants  still  objected  to  the  competency  of  Hobbs  as  a  wit- 
ness, but  the  Court  overruled  the  objection  and  he  was  sworn 

accordingly. 
[*218]  *The  Court  erred  in  admitting  Hobbs  as  a  witness. 
By  the  express  terms  of  the  statute,  he  was  liable  to  a 
judgment  for  costs  if  the  plaintiff  failed  in  the  suit.  R.  S., 
1838,  p.  458,  sect.  6.  The  release  tendered  by  the  witness  to 
Johnson  could  not  remove  that  liability. 

Per  Curiam. — The   judgment  is  reversed   at   the  costs  of 
Hobbs.     Cause  remanded,  &c. 

H.  Cooper,  for  the  plaintiffs. 

J.  B.  Howe,  for  the  defendant. 


GoBT^K  V.  Gale  and  Another. 

Dormant  Partner. — ^A  dormant  partner  need  not  be  joined  in  a  bill  in 
equity  to  enforce  a  contract  against  a  person  who  dealt  only  with  the 
ostensible  partner. 

Mechanics'  Lien,  What  not  Waiver  of. — A  mechanic's  lien  for  work 
done  is  not  waived  by  taking  his  employer's  note  for  the  money  dne  for  the 
work,  and  giving  a  receipt  in  full  for  such  money,  the  note  not  being  paid. 

Same — Filing. — Where  a  mechanic  gives  credit  for  work  done,  notice  of  his 
intention  to  hold  a  lien  may  be  filed  in  tlie  recorder's  office  within  sixty 
days  from  the  time  the  credit  expired.(a) 

ERROR  to  the  Jefferson  Circuit  Court. 

Dewey,  J. — This  was  a  bill  in  equity  to  enforce  a  mechanic's 
lien  against  certain  real  property.  It  appears  by  the  plead- 
ings, exhibits,  and  depositions,  that  the  complainant,  Goble, 
contracted  with  Gale,  one  of  the  defendants,  to  build  for  him 
a  dwelling-house  on  certain  premises.  The  work  was  com- 
pleted on  the  24th  of  June,  1841 ;  and  Gale  then  executed  to 
Goble  several  promissory  notes  for  the  money  due  on  the 
building  contract,  and  Goble  gave  Gale  a  receipt  in  full  for  it. 

(a)See  Waldo  v.  WalUre,  17  Ind,,  534. 
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One  of  the  notes,  and  the  only  one  unpaid  when  the  bill  was 
filed  for  $97.50,  jiayable  nine  months  after  date.  On  the  day 
of  the  maturity  of  this  note,  that  is,  on  the  24th  of  February, 
1842,  Goble  filed  in  the  office  of  the  recorder  of  deeds,  notice 
of  his  intention  to  hold  a  lien  on  the  dwelling-house  erected  by 
him,  and  on  the  ground  on  which  it  stood.  On  the  7th  of 
September,  1841,  Gale,  being  indebted  to  Tunning,  the  other 
defendant,  in  the  sum  of  $1,700,  mortgaged  the  premises  to 

him  to  secure  that  sum,  Twining  having  no  knowledge 
[*219]     of  the  lien  claimed   by  Goble.      The  '''mortgage  was 

filed  for  record  Fcbraarij  2d,  1842.  Goble,  at  the 
time  of  making  the  contract  to  build  the  liouse,  and  at  the 
time  of  filing  the  bill,  had  a  dormant  partner,  one  Dw^^on;  but 
the  contract  was  made  by  (foblc'm  his  own  name  exclusively, 
and  Gale  knew  nothing  of  the  partnership.  The  bill  was  filed 
in  May,  1842.  The  Circuit  Court,  on  the  final  hearing  of  the 
cause,  dismissed  the  bill  for  want  of  equity,  and  decreed  costs 
against  the  complainant. 

The  statute  on  which  the  bill  is  founded  gives  mechanics  a 
lien  on  buildings  constructed  or  repaired  by  them;  requires 
any  one  wishing  to  avail  himself  of  its  provisions,  "to  file  in 
the  office  of  the  recorder  of  the  proper  county,  within  sixty 
days  after  the  debt  becomes  due,  notice  of  his  intention  to  hold 
a  lien  on  the  property  for  the  amount  claimed  to  be  due,"  &c.; 
and  provides  that  the  bill  to  enforce  the  lien  shall  be  filed 
within  one  year  from  the  time  of  completing  the  work.  R.  S., 
1838,  pp.  412,  413. 

It  is  contended  that  the  bill  can  not  be  sustained  for  the  want 
of  proper  parties,  the  omission  to  join  Dutton,  the  dormant 
partner  of  Goble,  as  a  complainant,  being  fatal.  This  objection 
can  not  be  sustained.  In  common  law  suits  it  is  settled,  that 
a  person  contracting  exclusively  in  his  own  name,  though  he 
have  a  dormant  partner  interested  in  the'  contract,  need  not 
join  such  partner  in  a  suit  on  the  contract.  1  Chitt,  PL,  13; 
Coll.  on  Part.,  393.  And  we  conceive  the  law  to  be  the  same 
in  equity.  Story's  Eq.  PL,  157,  note.  Hawley  v.  Cramer,  4 
Cowen,  717. 

(239) 


219-20       SUPllExAEE  COURT  OF  INDIANA. 

Goble  V.  Gale  and  Another. 

It  is  also  contended  that  Goble  waived  his  lien  by  taking 
Gale's  notes,  and  giving  him  a  receipt  in  full  for  the  money 
due  for  building  the  house.  We  think  otherwise.  A  vendor's 
lien  is  not  extinguished  by  taking  the  purchaser's  obligation 
for  the  purchase-money.  2  Sugd.,  pp.  57,  58;  Boon  v.  3Iur- 
pliy,  6  Blackf.,  272.  Nor  does  the  vendor's  receipt  for  the 
purchase-money  indorsed  on  the  conveyance  affect  the  lien, 
provided  the  land  conveyed  be  not  actually  paid  fox*.  Coppin 
v.  Coppin,  2  P.  Wms.,  291.  The  taking  the  notes  and  giving 
the  receipt  in  the  present  case  can  have  no  greater  effect.  They 
are  not,  in  contemplation  of  law,  evidence  that  Goble  waived 
his  lien ;  and  in  the  absence  of  evidence  of  such  intention  the 

lien  holds  good. 
[*220]  ^Another  objection  has  been  urged  to  the  sufficiency 
of  the  bill.  It  is  alleged  that  Goble  forfeited  his  lien 
by  not  giving  timely  notice,  under  the  statute,  of  his  intention 
of  enforcing  it.  This  objection  is  founded  upon  the  supposition 
that  the  sixty  days,  within  which  the  act  requires  the  notice  to 
be  given  in  the  recorder's  office,  must  date  from  the  time  of  the 
completion  of  the  mechanic's  work,  and  not  from  the  time 
when  the  money  due  him  shall  be  payable  after  the  expiration 
of  a  credit  given.  This  is  not  an  open  question.  We  decided 
in  the  case  of  Robinsoji  et  al.  v.  31arncy  el  al.;  5  Blackf.,  329, 
that,  when  a  credit  is  given,  the  money  for  materials  furnished 
is  not  due,  in  the  contemplation  of  the  statute,  until  the  expi- 
ration of  the  credit;  and  that  giving  the  notice  within  sixty 
days  from  that  time  is  sufficient.  Goble  filed  notice  of  his 
intention  to  rely  upon  his  lien  on  the  day  Gale's  note  for  a  part 
of  the  money  due  on  the  building  contract  became  payable,  and 
of  course  prevented  his  lien.  Twining,  consequently,  took  his 
mortgage  of  the  premises  in  question  subject  to  Goble's  incum- 
brance. 

We  think  the  Circuit  Court  erred  in  dismissing  the  bill. 
There  should  have  been  a  decree  in  favour  of  the  complainant. 

Per  Curiam. — The  decree  is  reversed  with  costs.  And  this 
Court,  finding  the  sum  of  $111.37  to  be  due  from  Gale  to 
Gobk,  for  which  the  latter  holds  a  lien  on  the  premises  men- 
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tioned  in  the  bill,  will,  unless  Gale  or  Twining  pay  said  sum 
with  interest,  and  the  costs  of  this  suit  in  the  Court  below  and 
in  this  Court,  to  the  clerk  of  this  Court,  on  or  before  the  first 
day  of  the  next  term  thereof,  decree  that  the  premises  be  sohl 
to  satisfy  said  sum,  interest,  and  costs. 

J,  Morrison,  for  the  plaintiff. 

S.  C.  Stevens,  for  the  defendants. 


j"*221]       The  State  v.  Montgomery  and  Others. 

Recognizance.— A  probate  judge  could  not,  in  1842,  take  a  recognizance 
returnable  to  a  Court  out  of  his  county. 

ERROR  to  the  3Iontgomery  Circuit  Court. 

Dewey,  J.— The  State  sued  out  a  scire  facias  against  the 
defendants  in  error  on  a  recognizance  acknowledged  by  them 
before  tlie  probate  judge  of  Shelby  county,  conditioned  for  the 
appearance  of  one  of  the  recognizors  before  the  Circuit  Court 
of  3Iontgonery  county,  to  answer  a  certain  criminal  charge  pre- 
ferred against  him.  The  recognizance  was  returned  to  the 
Montgomery  Circuit  Court,  and  there  recorded.  The  defend- 
ants demurred  to  the  scire  facias,  and  the  Court  sustained  the 
demurrer,  and  discharged  the  defendants. 

We  think  the  decision  of  the  Circuit  Court  was  right.  The 
probate  judge  had  no  authority,  when  the  recognizance  was 
taken,  in  1842,  to  take  a  recognizance  returnable  to  a  Court 
out  of  his  county.  By  a  statute  of  1841,  probate  judges  were 
authorized  to  issue  writs  of  habeas  corpus,  and  proceed  upon 
them  in  the  same  manner  in  which  the  associate  judges  of  tht 
Circuit  Courts  were  empowered  to  do.  Laws  of  1841,  p.  129. 
This  provision  authorized  the  probate  judges  to  take  recogniz- 
ances in  certain  cases.  But  the  associate  judges  could  take  no 
recognizances  which  were  not  returnable  to  the  Circuit  Court 
in  the  county  where  they  were  taken.  R.  S.,  1838,  p.  162. 
The  probate  judge  o£  Shelby  county  could  not,  therefore,  take  a 
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recognizance,  valid  as  such,  which  was  returnable  to  the  Mont- 
gomery Circuit  Court.  There  was  nothing  on  which  to  found 
the  scire  facias  in  the  present  instance. 

"When  a  person  having  committed  a  crime  in  one  county  has 
fled  or  removed  into  another  county,  he  may  be  arrested  in  the 
latter  and  sent  into  the  former  for  examination,  wh^re  he  may 
be  discharged,  committed,  or  recognized.  R.  S.,  1838,  p.  320. 
Or,  if  a  person  be  arrested  by  the  sheriff  of  any  county  on  a 
capias  issuing  from  any  of  the  Circuit  Courts  on  an  indict- 
ment, he  may  recognize  before  the  sheriff  to  appear  at  the  Cir- 
cuit Court  which  issued  the  process.  R.  S.^1838,  p.  221.  And 
now  any  officer  authorized  to  take  recognizances  may 
[*222]  *take  them  returnable  to  any  Court  before  which  the 
offender  is  required  to  appear.     R.  S.,  1843,  p.  990. 

Fer  Curiam. — The  judgment  is  affirmed. 

A.  A.  Hammond  and  S.  C.  Willson,  for  the  State. 

B.  C.  Gregory,  for  the  defendants. 


The  State,  on  the  Relation  of  Congressional  Township,  &c., 
V.  Anderson  and  Others. 

Kelator.— In  a  suit  by  the  State  on  a  school  commissioner's  bond,  the  writ 
must  show  the  relator's  name  either  on  its  face  or  bv  an  indorsement. 

CoNGKESSiONAL  TowNSHiP. — There  is  no  corporation  named  "  Congressional 
township  numbered  11  north,  ot  range  numbered  7  west." 

ERROR  to  the  Clay  Circuit  Court. 

Blackford,  J.  —  This  was  a  suit  on  a  bond  given  to  the 
State,  conditioned  for  the  discharge  of  the  duties  of  a  school 
commissioner.  The  writ  is  indorsed  as  follows :  "  This  action 
is  brought  for  the  use  of  congressional  township  numbered  11 
north,  of  range  numbered  7  west."  The  declaration  com- 
mences in  these  words :  "  The  State  of  Indiana,  for  the  use  of 
congressional  township  numbered  11  north,  of  range  numbered 
7  west,  plaintiff,  complains,"  &c.  The  suit  was  dismissed  on 
the  defendant's  motion. 
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The  cause  of  dismissal  was,  that  the  proper  name  of  the  rela- 
tor was  not  indorsed  on  the  writ.  No  doubt,  the  writ  in  these 
cases  must  show  the  name  of  the  relator  either  on  its  face  or 
by  an  indorsement.  The  indorsement  here,  on  which  alone 
the  plaintiff  relied  to  prove  that  the  writ  showed  the  name  of 
the  relator,  is  not  sufficient.  There  is  no  corporation  named 
"Congressional  township  numbered  11  north,  of  range  rum- 
bered  7  west."  The  corporate  name  of  the  township  is  "The 
inhabitants  of  congressional  township  No.  11  north,  in  the 
county  of,  &c.     R.  S.,  1838,  p.  509;  Stat.,  1841,  p.  64. 

The  declaration  is  also  substantially  defective,  as 
[*223]     the  same  ^mistake  occurs  there  that  anpears  in  the 
indorsement  on  the  writ. 

The  suit  was  correctly  dismissed. 

Per  Curiam. — The  judgment  is  affirmed. 

J.  M.  Hanna,  for  the  plaintiff. 

J.  Cowgill,  for  the  defendants. 


The  State,  on  the  Relation  of  Anderson,  Treasurer,  &q.,  v, 
Leonard  and  Others. 

ColiiECTOr's  Bond— Pleading. — If  in  a  suit  by  the  State  on  a  collector's 
bond,  the  relator's  name  be  inserted  in  the  body  of  the  writ,  an  indorsement 
of  his  name  on  the  writ  is  unnecessary. 

Same — Practice. — A  motion  to  dismiss  a  suit  for  want  of  an  indorserneiu  o( 
the  relator's  name  on  the  writ,  must  be  made  on  the  deJendant's  first  appear- 
ance to  the  suit. 

ERROR  to  the  Clay  Circuit  Court. 

Blackford,  J.— This  was  an  action  of  debt  on  a  collector's 
bond,  brought  by  the  State  on  the  relation  of  Anderson,  treas- 
urer, &c.  The  declaration  was  demurred  to,  and  the  demurrer 
sustained.  The  judgment  was  reversed  by  this  Court,  and  the 
cause  remanded  for  further  proceedings.  When  the  cause  was 
called  in  the  Circuit  Court,  after  it  had  been  remanded,  the 
defendants  moved  to  dismiss  it  for  the  want  of  an  indorsement 
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on  the  writ  of  the  name  of  the  relator,  and  the  motion  was 
sustained. 

This  judgment  of  dismissal  is  erroneous.  The  name  of  the 
relator,  as  shown  by  a  bill  of  exceptions,  was  inserted  in  the 
body  of  the  writ;  and  when  that  is  the  case,  an  indorsement 
of  his  name  on  the  writ  is  unnecessary.  Tlie  State  ex  rel.,  &c., 
V.  Anderson  et  al.,  decided  at  this  terra.  Besides,  the  motion 
to  dismiss  for  want  of  the  indorsement  on  the  writ,  were  it 
otherwise  tenable,  came  too  late.  It  should  have  been  made  on 
the  first  appearance  of  the  defendants  to  the  suit.  The  object 
of  the  statute,  in  requiring  the  writ  to  show  the  name  of  the 
relator,  is  to  render  him  liable  for  costs  should  he  fail  in  the 
suit.  R.  S.,  1838,  p.  448,  In  the  analogous  case  of  moving  to 
dismiss  a  suit,  either  at  law  or  in  chancery,  for  want 
[*224]  of  security  for  costs  when  the  plaintiff'  is  *a  non-resi- 
dent, the  motion  must  be  made  at  the  first  opportunity 
after  the  non-residence  is  discovered,  as  the  defendant  ought 
not  to  wait  until  expense  has  been  necessarily  incurred.  Dun- 
can V.  Stint,  5  Barn.  &  Aid.,  702;  Long  v.  Majestre,  1  Johns. 
Ch.  R.,  202. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

J.  M.  Hanna,  for  the  plaintiff. 

A.  Kinney  and  S.  B.  Gookins,  for  the  defendants. 


Ellison  v.  Chapman. 

Contract. — If,  by  an  agreement  between  tu.)  |i(isons,  one  agrees  to  furnish 
a  specified  sum  of  money  to  carry  on  a  certain  business  of  the  parties,  and 
afterwards  fails  to  furnish  tlie  money,  he  is  liable  to  the  otiier  at  law  for 
such  breach  of  contract. 

Arbitration  and  Award. — An  objection  to  an  award  returned  to  the  Cir- 
cuit Court  on  account  of  its  not  having  been  returned  in  time,  is  waived  if 
not  made  in  that  Court. 

Same. — If  a  suit  pending  in  the  Circuit  Court  be  referred  to  arbitrators,  and 
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the  parties  agree  that  the  award  shall  be  made  the  judgment  of  the  Court, 
judgment  may  be  rendered  on  the  award  without  a  scire  faeiat. 

ERROR  to  the  La  Grange  Circuit  Court. 

Blackford,  J. — This  was  an  action  of  covenant  brought 
by  Chapman  against  Ellison.  The  suit  was  founded  on  an 
agreement  under  seal,  by  which  the  parties  agreed,  inter  alia, 
that  the  defendant  should  furnish  $2,000  for  the  purchase  of 
public  land;  that  the  plaintiff  should  select  the  land  to  be  pur- 
chased, &c.;  that  the  parties  should  each  attend  to  the  buying 
and  selling  of  the  land ;  and  that  the  plaintiff  should  have 
one-third  of  the  profits  of  the  business.  There  are  several 
breaches  assigned,  one  of  which  is  that  the  defendant  failed  to 
furnish  the  |2,000.  By  agreement  of  the  parties,  the  cause  was 
referred  to  arbitrators,  who  were  to  return  their  award  to  the 
first  day  of  the  then  next  term  of  the  Court,  and  the  award  was 
to  be  made  the  judgment  of  the  Court.  On  the  second  day  of 
the  term  next  after  the  order  of  reference,  the  parties  appeared, 
an  award  was  returned  in  favour  of  the  plaintiff,  and  the 
defendant  was  ruled  to  show  cause,  on  or  before  the 
[*225]  calling  of  the  suit,  why  ^judgment  should  not  be  ren- 
dered on  the  award.  At  a  subsequent  day  of  the  term 
the  suit  was  called  ;  and  no  cause  bemg  shown,  judgment  was 
rendered  on  the  award. 

The  defendant  contends  that  this  is  a  case  of  partnership,  and 
that  an  action  at  law  will  not  lie  by  one  partner  against 
another;  but  this  objection  to  the  suit  is  not  well  founded.  There 
are  many  cases  where  an  action  at  law  lies  by  one  partner 
against  another  for  the  non-performance  of  a  covenant  con- 
tained in  the  articles  of  partnership ;  and  this  is  one  of  those 
cases.     Cary  on  Part,,  71 ;    Venning  v.  Leckie,  13  East,  7. 

1 1  is  also  objected  to  these  proceedings  that  the  award  was 
not  returned  in  time;  but  this  objection  was  not  made  in  the 
Circuit  Court,  and  it  is  too  late  now  to  make  it.  Jacobs  v. 
2Ioffatt,  3  Blackf ,  395. 

The  last  objection  made  is,  that  there  should  have  been  a 
scire  facias  on  the  award  according  to  the  statute.  R.  S.,  1838, 
p.  71,  sect.  7.     This  objection  is  answered  by  the  fact  that  the 
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order  of  reference  shows  that  the  parties  agreed  that  the  award 
should  be  made  the  judgment  of  the  Court. 

Per  Curiam. — The  judgment  is  affirmed,  with  two  per  cent, 
damages  and  costs. 

H.  Cooper,  for  the  plaintiff. 

J.  B.  Howe,  for  the  defendant. 


The  State  v.  Inman. 

Pleading. — Debt  lies  on  a  recognizance  taken  by  a  justice  of  the  peace  for  the 
appearance  before  him,  on  a  subsequent  day,  of  a  person  charged  witli  an 
oflense. 

Jurisdiction — Practice. — And  if  the  penalty  be  beyond  a  justice's  jurisdic- 
tion, the  suit  may  be  brought  in  the  Circuit  Court.(o) 

Hecognizance — I'leading. — The  declaration  in  such  case  need  not  aver  that 
the  recognizance  was  taken  in  consequence  of  a  continuance  by  the  justice 
of  the  examination  of  tlie  person  charged.(6) 

Same. — A  breach  assigned  in  the  declaration  in  such  case  that  the  person 
charged  did  not  appear  before  the  justice,  &c.,  and  answer,  &c.,  and  abide 
the  judgment  of  the  justice  thereon,  is  sufficient  on  general  demurrer. 

ERROR  to  the  Harrison  Circuit  Court. 

Blackford,    J. — This   was    an   action    of   debt, 
f*226]     commenced  in  *the  Circuit  Court,  on  a  recognizance 
entered  into  before  a  justice  of  the  peace,  in  the  pen- 
alty of  $200. 

The  declaration  is,  in  substance,  as  follows :  That  on,  &c., 
at,  &c.,  the  defendant  appeared  before  John  Dewees,  a  justice 
of  the  peace,  &c.,  and  then  and  there  acknowledged  before  said 
justice  that  he  owed  to  the  State  of  Indiana  tlie  sum  of  $200, 
to  be  levied,  &c.,  if  default  should  be  made  in  the  following 
condition,  viz.,  that  if  Solomon  Goodwin  should  appear  before 
said  justice,  on,  &c.,  and  then  and  there  answer  said  State  oi 
a  complaint  for  an  assault  and  battery  on  James  Brown,  on  the 
oath  of  Lyman  JR.  Burke,  and  abide  the  judgment  of  said  jus- 

(o)See  Byers  v.  The  Stale,  20  Ind.,  47. 
{b)PaUer»on  v.  The  Stale,  12  Ind.,  86. 
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tice  thereon,  the  said  recognizance  should  be  void,  &c.  Aver- 
ment, that  said  Goodicin  did  not  appear  before  said  justice,  iSic, 
and  answer,  Arc,  and  abide  the  judgment  of  said  justice  there- 
on. By  means  whereof  the  recognizance  becnme  forfeited,  &c. 
Yet,  &i 

General  demiirrci-  t<»  the  declaration  and  judgment  for  the 
defendant. 

The  recognizance  sued  on  was  taken  by  virtue  of  the  third 
section  oC  the  statute  regulating  the  jurisdiction  and  duties  of 
jnstices  of  the  peace.  R.  S.,  18;L>8,  p.  361.  The  provision  is, 
that  ''  whenever  it  shall  become  necessary  to  ])ostpone  or  con- 
tinue the  examination  or  trial  of  any  person  charged  with  a 
criine  or  misdemeanor  before  a  justice,  such  justice  shall  cause 
such  defendant,  if  the  offense  be  bailal)le,  to  enter  into  a  recog- 
nizance for  his  appearance  at  the  time  and  place  of  trial  or 
examination,  abiding  the  oixler  of  the  justice  in  such  case,  and 
not  dejxirting  without  leave." 

The  defendant  contends  that  debt  will  not  lie  on  a  recogni- 
zance taken  under  this  statute,  and  that  the  only  remedy  on  it 
is  hy  scire  facias.  But  we  think  otherwise.  Upon  the  forfeit- '• 
ure  of  such  recognizance  tiie  party  becomes  an  absolute  debtor 
to  the  State  for  the  amount  of  the  penalty,  and  we  know  of  no 
reason  why  it  may  not  be  recovered,  like  any  other  sum  certain 
due  upon  contract,  by  an  action  of  debt.  Such  action  lies  on  a 
recognizance  of  bail  made  to  an  individual,  2  Saund.,  72,  note, 
and  the  rule  would  seem  to  be  the  same  when  the  recognizance 
is  made  to  the  State.  That  debt  will  lie  on  a  recognizance  to 
the  State,  is  decided  in  the  cases  of  The  Comm.omoealth 
[*227]  v.  Green,  12  Mass.,  1,  and  The  People  *v.  Van  Eps,  4 
Wend.,  387.  We  are  also  of  opinion  that  the  suit 
was  rightly  brought  in  the  Circuit  Court,  the  .amount  of  the 
penalty  being  beyond  the  jurisdiction  of  a  justice  of  .the  peace. 

The  declaration  is  objected  to,  because  there  is  no  averment 
that  the  recognizance  was  taken  in  consequence  of  a  continu- 
ance by  the  justice  of  the  examination  of  a  person  charged 
with  an  offense.  The  recognizance  described  in  the  declaration 
is  such  a  one  as  the  statute  authorized  the  justice  to  take  under 
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certain  circumstances,  and  it  must  be  presumed,  in  favour  of 
the  act  of  the  justice,  that  the  case  was  within  his  jurisdiction, 
till  the  contrary  is  shown. 

The  defendant  objects  to  the  assignment  of  the  breach,  but 
we  think  it  is  sufficient  on  general  demurrer. 

Pe?'  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

W.  A.  Pointer,  for  the  State. 

/.  W.  Payne,  for  the  defendant. 


Brumfield  and  Others  v.  Palmer. 

EquiTY — Time. — Courts  of  equity  do  not  generally  view  time  as  being  of  the 
essence  of  a  contract,  unless  it  appear  from  the  terms  of  the  contract  or  the 
conduct  of  the  parties,  that  it  was  the  design  of  the  parties  to  render  it 
essential. 

Rescission  of  Contract. — The  fact  that  the  obligee  of  a  bond  conditioned 
for  the  conveyance  of  real  estate,  retains  possession  of  the  premises,  destroys 
his  right  to  rescind  the  contract  on  the  ground  of  the  obligor's  non-perform- 
ance on  his  part,  (a) 

Vendor's  Lien. — The  vendor's  lien  on  real  estate  for  unpaid  purchase-money 
passes  to  his  assignee  of  a  note  for  the  money,  and  may  be  enforced  by  a 
suit  in  equity  by  .such  assignee  against  a  purchaser  from  the  vendee  with 
notice.(6) 

Same. — And  the  circumstance  that  the  original  vendor  in  such  case  had  not  a 
good  title  when  he  was  to  have  conveyed,  (the  contract  being  unrescinded, 
and  a  good  title  having  been  obtained  and  tendered  by  him  before  the  suit 
was  commenced,)  is  not  a  sufficient  defense. 

ERROR  to  the  Marion  Circuit  Court. 

Dewey,  J. — This  was  a  bill  in  equity  for  the  specific  per- 
formance of  a  contract  for  the  sale  of  land,  and  to  enforce  a 
vendor's  lien.  The  material  facts  of  the  case  as  they  appear 
by  the  pleadings,  exhibits,  and  depositions,  are  the  following: 

{a)Garrv.  LocJcredge,  9  Ind.,  92;  Id.,  572. 
(b)Perry  v.  Rolerls,  30  Ind.,  244;  11  Id.,  443. 
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[*228]  *0n  the  25th  day  of  December,  1838,  Brumjield 
purchased  of  Perry  a  lot  of  ground  in  Indianapolk  at 
tlie  price  of  $1,200;  he  paid  $400  in  hand,  gave  liis  note  for 
$400  payable  in  one  year,  and  and  another  note  for  $400  pay- 
able in  two  years.  Per r^/ executed  to  Brumfield  a  title-bond, 
onditioned  for  the  conveyance  to  him  of  the  title  in  two  years 
upon  the  payment  in  full  of  the  purcliase-money,  and  gave 
him  possession  under  the  contract.  The  note  for  the  first  $400 
was  paid  by  Brumfield  to  Perry.  The  other  note  Perry  as- 
signed to  Palmer  in  November,  1839.  On  the  13th  day  of 
March,  1839,  Brumfield  sold  the  lot  to  Smith,  and  assigned  to 
him  the  title-bond,  Smith  paying  the  full  consideration  at  the 
time;  but  he  had  notice  of  Perryh  lien.  It  was  the  under- 
standing of  both  Smith  and  Brumfield,  that  the  latter  was  to 
pay  the  balance  of  the  purchase-money  due  to  Perry.  Smith 
took  possession  under  Brumfield,  and  still  holds  it.  At  the 
expiration  of  two  years  from  the  date  of  the  bond  and  the 
note  for  the  last  installment  of  the  purchase-money.  Smith  was 
at  the  city  of  Washington,  and  remained  there  several  months 
afterwards.  In  May,  1841,  Peri'y  tendered  a  deed  for  the  lot 
to  Brumfield,  and  requested  him  to  make  payment  of  the  note; 
he  refused  to  receive  the  deed,  or  pay  the  money.  In  Novem- 
ber of  the  same  year.  Palmer  caused  Perry  to  tender  a  deed  to 
Smith,  and  to  request  of  him  payment  of  the  note.  Smith  de- 
clined on  the  ground  that  he  had  nothing  to  do  with  the  pay- 
ment of  the  money.  But  neither  Smith  nor  Brumfield  ever 
expressed  a  wish  to  rescind  the  contract,  or  placed  his  non- 
compliance with  it  on  the  ground  that  a  deed  had  not  been 
offered  at  the  expiration  of  two  years  from  the  date  of  the 
bond.  There  was  an  allegation  in  the  bill  that  Brumfield  was 
insolvent;  but  that  allegation  was  denied  by  the  answers  of 
Smith  and  Brumfield,  and  there  was  no  proof  on  the  subject. 
It  appears  by  the  evidence,  though  the  fact  is  not  noticed  in 
the  pleadings,  that  Perry  purchased  the  lot  in  questien  of  the 
State,  and  that  he  was  entitled  to  a  deed  for  it  in  1835,  but 
did  not  actually  perfect  his  title  until  January,  1841.  The  bill 
was  brought  by  Palmer  against  Brumfield,  Smith,  and   Perry, 
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The  two  former  answered;  the  latter  made  default,  and  the  bill 

Avas  taken  as  confessed  as  to  him.     The  deed  which 

[*229]     Palmer  ^caused  to  be  tendered  to  Smith  was  produced 

in  the  Circuit  Court,  ready  to  be  delivered  upon  the 

payment  of  the  balance  of  the  purchase-money. 

The  Circuit  Court  decreed,  that  Brumfield  and  Smith  should 
pay  to  Palmer  the  amount  due  on  the  note,  within  thirty  days 
from  the  date  of  the  decreed,  upon  which  payment  the  deed 
was  to  have  been  delivered  to  Smith.  And  it  was  further 
decreed,  that  if  Brumfield  and  Smith  failed  to  pay  the  money 
within  the  time  limited,  the  sheriff  of  Marion  county  should 
be  a  commissioner  to  sell  the  lot,  &c.  Costs  decreed  against 
all  the  defendants.      • 

The  first  question  presented  in  this  cause  is,  whether  the 
right  of  the  vendor,  or  of  his  assignee  of  the  note  for  a  part  of 
the  purchase-money,  who  stands  in  his  place,  to  a  specific  per- 
formance of  the  contract,  has  been  lost  by  a  failure  to  tender  a 
deed  at  a  proper  time.  The  legal  effect  of  the  contract  under 
consideration  was,  at  law,  according  to..f^ie  repeated  decisions 
of  this  Court,  that  the  payment  of  tlW  note 'for  $400,  the  last 
installment  of  the  purchase-money,  and  the  delivers^  of  the 
deed  of  conveyance,  were  to  be  simultaneous  acts.  The  day 
tor  their  performance  was  the  25th  of  December,  1840;  and 
neither  party  could  secure  a  recourse  against  the  other  for  non- 
compliance, unless  he  had  himself  evinced  a  readiness  to  com- 
ply. As  neither  party  took  any  steps  on  that  day  towards 
the  performance  of  the  contract,  the  remedy  of  both  at  law 
was  forfeited ;  and  either  might  have  viewed  the  contract  as 
rescinded.  But  the  equity  do  not  generally  view  time  as  being 
of  the  essence  of  a  contract,  unless  it  appear  from  its  terms,  or 
by  the  conduct  of  the  parties,  that  the  design  of  the  contractors 
was  to  render  it  essential.  2  Story's  Eq.,  ^b;  1  Sugd.  on 
Vend.,  426.  There  is  nothing  in  the  nature  of  this  contract 
which  shows  that  the  parties  considered  the  particular  day,  on 
which  the  deed  was  to  have  been  made,  as  material;  and  neither 
of  them  has  treated  the  contract  as  if  he  so  viewed  it.  Neither 
of  them  evinced  a  readiness,  at  the  stipulated  time,  to  perform 
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on  his  part.  On  the  contrary,  Smith  was  absent  at  that  time, 
and  for  several  months  afterwards,  and  did  not,  so  far  as  we 
are  informed,  leave  any  agent  to  act  in  his  stead.  Besides,  he 
retained  possession  of  the  purchased  premises,  and 
[-5=230]  *has  never  oifered  to  yield  it  up.  Nor  did  he,  or 
Brumfield,  at  the  times  the  deeds  were  respectively 
tendered  to  them,  place  his  refusal  to  receive  the  deed  on  the 
ground  that  it  had  been  offered  too  late;  nor  did  either  of  them 
ever  intimate  an  intention  to  consider  the  contract  as  rescinded. 
We  think  it  is  evident,  from  these  circumstances,  that  they  are 
not  now  at  liberty  so  to  consider  it.  Indeed,  the  single  fact 
that  they  have  retained  possession  has  destroyed  their  right  to 
elect  to  rescind  the  contract,  on  the  ground  of  the  non-perform- 
ance of  the  vendor,  Perry.  3Iore  v.  Smedburgh,  8  Paige  R., 
600. 

As  the  contract  is  not  rescinded,  the  complainant  must  have 
a  remedy  to  enforce  the  payment  of  the  note  assigned  to  him ; 
and  as  he  can  not  sustain  a  suit  at  law  against  the  makei", 
Brumfield,  as  has  been  Bliown,  his  only  remedy  is  in  equity  by 
enforcing  a  specific  performance  of  the  contract  of  sale,  of  M'hich 
the  note  forms  a  part.  His  remedy,  in  this  shape,  against 
Brumfield  is  quite  clear.  And  it  is  equally  clear  that  Perry, 
the  vendor,  held  an  equitable  lien  for  the  unpaid  portion  of 
purchase-money  on  tlie  property  sold,  as  against  Brumfield; 
and  there  can  be  no  doubt  that  the  lien  of  Perry,  had  he  not 
assigned  the  note,  would  have  followed  the  property  in  the 
hands  of  Smith,  as  he  was  a  purchaser  with  notice.  But  the 
question  still  remains,  did  the  assignment  of  the  note  by  Perry 
to  the  complainant  carry  with  it  the  vendor's  lien?  We  think 
it  did.  This  principle  was  settled  in  the  case  of  Lagow  et  al. 
V.  Badollet  et  al.,  1  Blackf.,  416;  and  it  is  sustained  by  the 
decisions  of  the  Courts  of  Kentucky.  Johnston  v.  Gwathmey,  4 
Litt.,  317;  Edwards  v.  Bohannon,  2  Dana,  98. 

The  fact  disclosed  by  the  evidence,  that  Perry  had  not  com- 
pleted his  title  at  the  time  stipulated  for  the  mutual  perform- 
ance of  this  contract,  and  his  consequent  inability  then  to 
convey,  (had  these  matters  b(;en  embraced  by  the  pleadings,) 
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could  not  have  affected  the  right  of  the  complainant  to  bring 
this  bill.  As  the  contract  was  not  rescinded,  it  was  sufficient 
that  the  vendor's  title  was  perfected  before  the  final  hearing  of 
the  cause.     Hoggart  v.  Scott,  1  Russ.  &  Mylne,  293. 

The  Circuit  Court  was  correct  in  sustaining  the  bill. 
[*231]  But  *there  are  errors  in  the  decree.  There  should 
have  been  no  decree  against  Smith  personally;  and, 
under  the  circumstances  of  this  case,  there  should  have  been 
no  decree  against  the  land  until  after  an  attempt  to  collect  the 
money  of  Brumfleld  had  failed.  And  the  decree  against  Smith 
and  Perry  for  costs  was  erroneous. 

The  Court  reversed  the  decree,  and  rendered  a  decree,  con 
formably  to  the  above  opinion,  for  the  complainant. 

0.  H.  Smith  and  W.  H.  Brumfield,  for  the  plaintiffs. 

C.  Fletcher  and  0.  Butler,  for  the  defendant. 


Fretageot  v.  Owen  and  Others. 

Vendor  and  Purchaser — Offer  to  Convey. — Declaration  in  debt  for 
$2,000  on  a  written  obligatory  by  which  the  defendants  promised,  that,  on 
a  specified  day,  they  would  pay  the  plaintiff  or  order  $2,000,  or  to  convey 
to  him  a  certain  tract  of  land.  Breach,  that  the  money  had  not  been  paiJ 
nor  the  land  conveyed. (a) 

Pleas:  1,  The  defendants  were,  when  the  bond  became  due,  and  still  are, 
seised  in  fee  of  the  land,  and  were  then  and  still  are  ready  to  make  the  con- 
veyance, but  they  have  not  been  requested  to  make  it ;  2,  The  defendants 
were,  when  the  bond  became  due,  and  still  are,  seised  in  fee  of  the  land, 
and  were  then  and  still  are  ready  to  execute  the  deed,  and  now  bring  the 
same  into  Court ;  3,  The  defendants  have  offered  the  plaintiff  a  good  deed 
for  the  land ;  4,  The  plaintiff  has  not  prepared  and  tendered  the  defend- 
ants, or  any  of  them,  a  conveyance  for  them  to  execute. 

Hdd,  that  the  pleas  were  bad. 

ERROR  to  the  Posey  Circuit  Court. 

Blackford,  J. — This  was  an  action  of  debt  for  $2,000, 
brought  by  the  plaintiff  in  error  on  the  following  obligation 

(a)  Parks  v.  M'lTxhall,  10  Ind.,  20. 
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under  the  hands  and  .^eals  of  the  defendants:  "On  the  first 
ilay  of  August,  1841,  we  do  jointly  and  severally  promise  to 
})ay  unto  Achilles  Fretageot  or  to  his  order,  the  sura  of  $2,000 
lor  value  received,  or  convey  unto  him,  his  heirs,  and  a.ssigns, 
in  fee-simple,  free  from  all  incumbrances  whatever,  a  certain 
tract  of  land  in  Posey  county.  State  of  Indiana,  to  wit,  the 
southwest  fractional  quarter  section  twenty-three,  in  township 
five  south,  range  fourteen  west.  Neio  Harmony,  February  23d, 
1838."  The  breach  assigned  in  the  declaration  is,  that  the 
<lefendants  have  not,  nor  has  either  of  them,  as  yet  paid  the 

money  or  conveyed  the  land. 
[*232J  *There  are  four  pleas  in  bar.  1,  The  defendants 
were,  when  the  bond  became  due,  and  still  are,  seised 
in  fee  of  the  land,  and  were  then  and  still  are  ready  to  make 
the  conveyance,  but  they  have  not  been  requested  to  make  it; 
2,  The  defendants  were,  when  the  bond  became  due,  and  still 
lire,  seised  in  fee  of  the  land,  and  were  then  and  still  are  ready 
to  execute  the  deed,  and  now  bring  the  same  into  Court;  3, 
The  defendants  have  oflPered  the  plaintiff  a  good  deed  for  the 
land;  4,  The  plaintiff  has  not  prepared  and  tendered  to  the 
defendants  or  any  of  them,  a  conveyance  for  them  to  execute. 

General  demurrers  to  the  pleas.  The  demurrers  were  over- 
ruled, and  judgment  rendered  for  the  defendants. 

The  first  and  second  pleas  are  bad.  Supposing  the  defend- 
ants, by  the  contract,  had  the  first  act  to  do,  and  had  the 
consequent  choice  to  make  the  deed  or  pay  the  money  on  the 
day  appointed  (concerning  which,  however,  we  give  no  opin- 
ion), still,  as  there  is  no  averment  in  these  pleas  that  the  money 
had  been  paid,  or  a  conveyance  of  the  land  executed  or  ten- 
dered, they  can  not  be  supported.  The  third  plea,  supposing 
the  right  to  elect  to  be  as  already  stated,  is  also  insuflficient, 
because  it  does  not  show  that  the  tender  of  the  deed  was  made 
on  the  day  appointed  for  making  it,  and  because  it  does  not 
allege  that  the  deed  was  brought  into  Court.  The  fourth  plea, 
if  otherwise  unobjectionable,  is  bad  on  the  ground  that  the 
party  bound  to  execute  a  conveyance  should  be  at  the  expense 
of  preparing  it. 
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The  case  of  Duerson  et  al.  v.  Bellows,  1  Blaekf.,  217,  shows 
that  if  the  defendants  had  the  right  to  elect  whether  they 
would,  on  the  day  appointed,  pay  the  money  or  convey  the 
land,  but  failed  to  exercise  that  right,  they  may  be  sued  for  the 
money. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

J.  Pitcher,  for  the  plaintiff. 

JE.  D.  Edson  and  J.  Lochhart,  for  the  defendants. 


[*233]  *The  State  v.  Kennedy. 

Criminal  Law. — A  person  indicted  an  assault  and  battery  with  intent  to 
murder,  may  be  found  guilty  of  a  simple  assault  and  battery.(o) 

ERROR  to  the  Jefferson  Circuit  Court. 

Blackford,  J. — This  was  an  indictment  for  an  assault  and 
battery  with  intent  Id  murder.  Plea,  not  guilty.  Verdict  as 
follows:  "  AVc  the  jury  find  the  defendant  not  guilty  of  the 
felonious  intont  to  murder,  but  guilty  of  an  assault  and  bat- 
tery as  he  stands  charged  in  the  indictment;  and  we  assess 
his  fine  at  -^10,  and  that  he  be  imprisoned  in  the  county  jail 
for  ten  davs."  The  Court,  on  motion  of  the  defendant,  set 
aside  that  part  of  the  verdict  which  finds  him  guilty,  and  gave 
judgment  that  he  be  discharged. 

It  is  a  general  rule,  that  where  the  accu.sation,  as  in  the 
case  before  us,  includes  an  offense  of  inferior  degree,  the  jury 
niav  discharo-e  the  defendant  of  the  hifrher  crime  and  convict 
liim  of  the  inferior  one.  1  Chitt.  C.  L.,  638.  Thus,  on  an 
indictment  for  murder,  the  defendant  may  be  found  guilty  of 
man,slaughter,  and  on  an  indictment  for  burglary  and  stealing 
goods,  or  on  an  indictment  for  robbery,  the  prisoner  may  be 
found  guilty  only  of  the  simple  larceny.     1  Phill.  Ev.,  203. 

(ajOv.-niilcil  l.y  CiHrspw  y .  The  t<l,Ue,  0  Inil.,  38   . 

(254) 


MAY  TERM,  1844.  233-34 

Grove  v.  Bradenburg. 

In  England,  it  is  true,  the  defendant  could  not,  previously  to  a 
recent  statute,  have  been  found  guilty  of  a  misdemeanor  on  an 
indictment  for  felony,  because  if  he  could  have  been  thus  found 
guilty,  he  would  have  lost  several  privileges  which,  on  an 
indictment  for  the  misdemeanor,  the  law  gave  him.  1  Chitt. 
C.  L.,  639;  Bex  v.  WestUer,  2  Strange,  1133.  But  this  reason 
for  taking  such  case  out  of  the  general  rule  to  which  we  have 
referred,  does  not  exist  in  this  State,  there  being  here  no 
privilege  to  which  the  defendant  is  entitled  when  charged 
with  a  misdemeanor,  which  he  may  not  claim  when  indicted 
for  a  felony ;  and  cessante  ratione  legis  cessat  ipsa  lex. 

We  think,  therefore,  that  the  jury  had  a  right,  on  this  in- 
dictment for  felony,  to  find  the  defendant  guilty  of  the  inferior 
offense  of  assault  and  battery  included  in  the  accusation,  and 
to  acquit  him  of  the  rest.  The  cases  of  Stewart  v. 
[*234]  The  ^State  of  Ohio,  5  Hamm.,  241,  and  Tlie  State  v. 
Steadman,  6  Porter,  495,  are  in  point. 

Per  Curiam. — The  judgment  setting  aside  part  of  the  ver- 
dict, and  discharging  the  defendant,  is  reversed  with  costs. 
Cause  remanded  with  instructions  to  render  judgment  on  the 
verdict. 

H.  O'Neal,  for  the  State. 

J.  G.  Marshall,  for  the  defendant. 


Grove  v.  Bradenburg. 

Malicious  Prosecution. — A  can  not  sustain  a  suit  against  B  for  procuring 
another  to  sue  him,  A,  unless  the  suit  against  A  was  without  cause. 

Same — Witness. — A  witness  is  not  liable  to  a  suit  for  evidence  given  by  him 
in  a  cause. 

ERROR  to  the  Union  Circuit  Court. 

Blackford,  J. — Trespass  on  the  case.  The  declaration 
contains  two  counts.  The  first  count  is  to  the  following  effect : 
That  the  defendant  wickedly  intending  to  injure  the  plaintiff, 
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&c.,  on,  &c.,  falsely  and  maliciously  informed  one  Archibald 
Estep,  that  the  plaintiff  had  said  that,  he,  Estej),  was  a  horse 
thief^  that,  by  means  thereof,  tlie  defendant  did  then  and 
tliere^  wickedly  and  maliciously,  procure  Estej)  to  prosecute 
the  plaintiff  in  slander  for  the  supposed  speaking  of  said 
words;  that  afterwards,  when  said  action  came  on  to  be  tried, 
the  defendant,  with  the  intent  aforesaid,  procured  himself  to  be 
examined  as  a  witness,  and  did  then  and  there  falsely,  cor- 
ruptly, and  maliciously,  swear  on  the  trial  that  the  plaintiff 
had  spoken  the  said  slanderous  words  as  aforesaid;  that  by 
means  of  said  action  and  perjury,  Estep  obtained  a  verdict  and 
judgment  against  the  plaintiff;  and  that  the  plaintiff  had 
therefore  to  expend  a  large  sum  of  money,  &c.  The  second 
count  is  similar  to  the  first,  except  that  it  does  not  charge  the 
defendant  with  having  been  a  witness  in  the  suit  by  Estep 
against  the  plaintiff,  nor  state  what  was  the  result  of  the  trial 
in  that  suit. 

General  demurrer  to  the  declaration,  and  judgment  for  the 
defendant. 

Both  counts  in  this  case  charge  the  defendant  with 
[*235]  falsely  *and  maliciously  procuring  Estep  to  sue  the 
plaintiff  in  an  action  of  slander;  and  the  first  count 
also  charges  the  defendant  with  perjury,  in  swearing  as  a  wit- 
ness on  the  trial  of  that  suit  that  the  plaintiff  had  spoken  the 
slanderous  words. 

The  law  is  said  to  be,  that  if  one  procures  another  to  sue  me 
without  cause,  an  action  lies  not  against  him,  who  sued  without 
cause;  but  that  for  this  falsity  in  procuring  my  vexation  an 
action  well  lies.  Perren  v.  Bud,  Cro.  Eliz.,  793  ;  Savil  v.  Rob' 
erts,  1  Salk.,  13.  It  must  be  observed  that  the  suit  for  vexation, 
&c.,  can  not  be  sustained,  unless  there  was  no  cause  for  the  action 
which  was  procured  to  be  instituted.  In  the  present  case,  the 
first  count  is  bad ;  because  it  shows,  by  the  verdict  and  judg- 
ment set  out,  that  there  was  a  good  ground  for  Estep's  action ; 
and  the  second  is  bad  for  not  alleging  the  failure  of  that 
action. 

The  charge  of  perjury  against  the  defendant  in  giving  testi- 
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mony,  &c.,  alleged  in  the  first  count,  does  not  aid  the  plaintiff. 
See  Nekon  v.  Robe,  6  Blackf.,  204,  and  note;  Harding  v.  Bod- 
rrain,  Hutton,  11. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

J.  B.  Sleeth,  for  the  plaintiff. 

C  H,  Test  and  J,  S.  Reid,  for  the  defendant. 


END  OF  M.LY  TERM,  1S44. 


Vol.  VIT.— 17      (25?) 


P23«]  xj  A  S  E  S 


ATKJUED  AND  DETEKMINED 


SUPKEME  COURT  OF  JUDICATURE 


STATE   OF  IjSTDIANA, 


AT  INDIANAPOIJS,  NOVEMBER  TEEM,  1S44,  IN  THE  TWENTY- 
NINTPI  YEAR  OF   THE  STATE. 


Howi.AND,  Administrator,  &c.,  v.  Rench  and  Another. 

Application  of  Paymemts. — A  person  wlio  owes  money  on  different  con- 
tracts has  a  riglit  to  apply  liis  payments  to  whicli  of  the  debts  he  chooses; 
but  if  he  fail  to  elect,  the  creditor  may  make  the  application. 

Same. — The  application  of  payments  may  be  proved  by  circumstances  as  well 
as  by  words. 

ERROR  to  the  Fayette  Circuit  Court. 

Sullivan,  J. — This  was  a  bill  in  chancery,  filed  by  How- 
land,  administrator  of  Catharine  Rench,  against  Daniel  Rench 
and  another,  to  recover  the  sum  of  $450,  which  the  defendant, 
Daniel  Rench,  had  been  directed  by  an  order  of  the  Probate 
Court  of  Fayette  county  to  pay  to  Catharine  Rench,  for  the 
maintenance  of  one  llorgan  Rench,  an  insane  person,  of  whom 
the  defendant,  Daniel,  was  the  guardian.  Daniel  Rench,  in  his 
answer,  admits  the  services  of  Catharine  Rench,  and  that  she 
was  allowed  by  the  Probate  Court  the  sum  of  $450,  as  stated 
in  the  bill,  but  insists  that  he  paid  it  to  Catharine  Rench  in  her 
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lifetime.  It  appears  from  the  evidence  that  the  intes- 
[*237]  tate,  at  the  time  of  her  death,  held  *a  promissory  note 
on  the  defendant,  Daniel,  for  the  sum  of  $1,000;  that 
after  her  death,  her  administrator  assigned  it  to  C.  B.  Clements, 
by  whom  it  was  again  assigned  to  the  administrator  of  Catha- 
rine Bench;  and  that  the  administrator  sued  upon  the  note  and 
obtained  a  judgment  against  Daniel  Bench  for  the  whole 
amount.  It  also  appears  that  Daniel  Bench  had  paid  to 
Catharine  Bench,  and  to  others  fo)'  her  use  and  at  her  request, 
suras  of  money,  at  different  times,  amounting  to  $450  and 
upwards;  but  that  at  the  times  of  making  the  payments,  lie 
did  not  direct  to  which  of  the  debts  they  should  be  applied. 
The  question  in  the  Circuit  Court  was,  as  it  is  the  question 
here,  ^A'hcthor  the  complainant  had,  at  the  time  of  the  trial,  the 
right  to  cil>ply  tlie  payments  to  the  judgment  on  the  note  of 
$1,000,  or  whetlicr  they  should  be  applied  to  the  debt  now  sued 
for.  The  Circuit  Court  was  of  opinion  that  the  payments 
should  be  applied  to  the  last-named  debt,  and  dismissed  the 
bill. 

When  a  debtor  owes  money  on  two  several  accounts,  he  ma\ 
elect  to  which  account  payments  made  by  liim  shall  be  applied 
If  he  fail  to  elect,  the  creditoi-  may  make  the  application. 

In  this  case,  tlie  debtor  made  no  application  of  the  payments 
made  by  him ;  but  tliere  are  circumstances  in  the  case  which 
lead  to  the  conclusion  that  the  creditor,  C.  Bench,  in  her  life- 
time, did  make  the  application  to  the  debt  now  sued  for,  and 
that  the  administrator,  since  her  death,  so  regarded  it.  No 
credit  was  indorsed  by  her  on  the  note  of  $1,000;  and  when  it 
came  into  the  hands  of  the  administrator,  he  assigned  it,  with- 
out any  credit  indorsed,  to  Clements,  who  afterwards  reassigned 
it  to  the  administrator,  who  obtained  a  judgment  at  law  upon 
it  for  the  whole  amount.  I'he  a]>plication  of  a  payment,  either 
by  a  debtor  or  creditor,  may  be  proved  by  circumstances  as  well 
as  by  words.  Tayloe  v.  SandiJ'ord,  7  Wheat.,  13.  It  seems  to 
us  that  the  omission  by  Catharine  Bench,  in  her  lifetime,  to 
indorse  the  payments  on  tlie  note,  or  to  otherwise  acknowledge 
them  as  payments  on  the  note,  and  the  assignment  of  it  after- 
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wards  by  her  administrator  as  a  valid  debt  of  $1,000,  ana 
subsequently  taking  judgment  for  the  whole  debt,  are  circum- 
stances to  show  that  the  payments  were  not  applied  to 
[*238j  that  debt.  The  ^creditor,  then,  having  made  his 
election,  can  not  retrace  his  steps.  He  is  bound  by 
it,  and  the  debt  to  which  the  payments  were  applied  was,  by 
that  act,  discharged. 

Per  Curiam. — The  decree  is  affirmed,  with  costs. 

G.  Holland,  for  the  plaintiff. 

S»  W.  Parker  and  /.  S.  Newman,  for  the  defendants. 


Shimer  v.  Hightshue. 

Appeax. — Discharge  of  Surety — If,  in  an  appeal  to  the  Circuit  Court  from 
a  justice's  judgment  against  two  persons,  the  appellee,  by  consent  of  parties, 
take  judgment  against  one  of  the  appellants,  without  the  consent  of  the 
surety  in  the  appeal  bond,  the  surety  is  discharged. 

ERROR  to  the  Marion  Circuit  Court. 

Sullivan,  J. — Debt.  The  declaration  contains  two  counts. 
The  first  is  on  a  joint  and  several  bond  executed  by  the  defend- 
ant with  L.  C.  Lewis  and  W.  T.  Lewis.  The  second  count  is 
also  upon  a  joint  and  several  bond  executed  by  the  defendant 
with  L.  C.  Lewis,  W.  T.  Lewis  and  G.  W.  Lewis.  The  defend- 
ant craved  oyer  of  the  bonds  declared  on,  and  the  conditions 
thereto,  which  was  granted,  and  pleaded  performance.  The 
condition  of  the  first-mentioned  bond  was  that  if  L.  C.  Lewis, 
W.  T.  Lewis  and  Lee  Isaac  should  well  and  truly  prosecute  an 
appeal  with  effect,  &c.,  which  they  had  taken  to  the  Circuit 
Court  from  a  judgment  rendered  against  them  by  N.  Bell,  a 
justice,  &c.,  in  favour  of  Shimer,  and  should  pay  the  condemna- 
tion money  in  case  judgment  should  be  rendered  against  them, 
then  said  bond  should  be  void,  &c.  The  condition  of  the  second 
bond  was  that  if  L.  C.  Lewis,  W.  T.  Lewis  and  G.  W.  Lewis 
should  well  and  truly  prosecute  an  appeal  with  effect,  &c.,  (as 
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in  the  condition  of  the  first  bond.)  The  plaintiff  replied  that 
the  defendant  had  not  performed,  &c.,  because,  &c.,  the  suits 
mentioned  in  the  conditions  of  the  bonds  set  out  in  the  defend- 
ant's plea  were,  at  the  May  term,  1841,  of  the  Marion  Circuit 
Court,  consolidated,  and  by  consent  of  parties,  but  without  the 
knowledge  or  consent  of  Hightshue,  a  judgment  was  taken  in 
favour  of  Shimer  against  L.  C.  Lewis,  W.  T.  Lewis  and 
[*239]  G.  W.  Ljewis;  *and  that  afterwards  aji.  fa.  was  issued 
against  the  goods  and  chattels,  etc.,  of  said  Lewis  and 
others  on  said  judgment,  which  was,  in  due  time,  returned 
nulla  bona,  &c.  Demurrer  to  the  replication;  demurrer  sus- 
tained, and  judgment  for  the  defendant. 

This  judgment  must  be  reversed.  We  concur  with  the  Cir- 
cuit Court  in  the  opinion  that  the  arrangement  between  the 
plaintiff,  Shimer,  and  the  defendants  in  the  appeal  cases,  by 
by  which  a  judgment  was  taken  against  the  I^ewises,  and  Lee 
Isaac  discharged,  operated  as  a  discharge  of  the  defendant, 
Mighishue,  from  the  bond  set  out  in  the  first  count.  It  may  be 
assimilated  to  a  release  of  the  principal  debtor  by  the  payee  of 
a  note  or  bond,  which  operates  to  discharge  the  surety  from  his 
liability.  But  Isaac  had  no  connection  with  the  bond  named 
in  the  second  count,  and  there  was  no  contract  between  the 
creditor  and  the  principal  obligors  that  would  enlarge  the 
responsibilities  of  the  surety  on  that  bond.  There  is  no  rea- 
son, therefore,  why  Hightshue  should  claim  exemption  from  it. 
We  are  of  opinion  that  the  replication,  as  to  one  of  the  debts 
sued  for,  was  sufficient,  and  that  the  Court  erred  in  sustaining 
the  demurrer  to  it. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c 

W.  W.  Wick  and  L.  Barbour,  for  the  plaintiff. 

W.  Quarles  and  J.  H.  Bradley,  for  the  defendant. 
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Russell  v.  Todd. 

Vendor's  Lien. — A  vendor  of  real  estate  having  an  equitable  lien  on  it  for 
part  of  the  pnrchase-money,  is  not  obliged  (the  vendee  having  absconded ) 
to  proceed  against  the  land  by  attacliment ;  but  he  may  enforce  his  lien  in 
equity. 

ERROR  to  the  Cass  Circuit  Court. 

Dewey,  J. — Todd  filed  a  bill  in  equity  against  Russell, 
alleging  that  the  complainant  was  seised  and  possessed  of  cer- 
tain real  estate,  which  he  sold  and  conveyed  to  the  defendant; 
that  a  part  of  the  pnrchase-money  only  was  paid  down ;  that 
for  the  balance  the  defendant  executed  his  note  to  the 
[*240]  complainant  which  remained  unpaid;  that  the  '•'com- 
plainant had  never  waived  his  lien  upon  the  land  for 
that  part  of  purchase-money  still  due;  that  the  defendant  left 
the  State,  leaving  no  other  property  except  the  land  thus  con- 
veyed to  him  by  the  complainant.  The  prayer  of  the  bill  is, 
that  the  defendant  account  to  the  complainant  for  the  balance 
of  the  purchase-money  not  paid,  and  interest;  and  that  in 
default  of  paying  it,  the  land  be  sold  for  its  satisfaction;  and 
for  general  relief.  A  demurrer  to  the  bill  for  want  of  equity 
was  overruled ;  and  the  defendant  failing  to  plead  or  answer, 
after  one  continuance  of  the  cause,  the  Court  decreed  accord- 
ding  to  the  prayer  of  the  bill. 

It  is  contended  by  the  plaintiff  in  error  that  the  bill  can  not 
be  sustained,  because  it  shows  upon  its  face  that  the  complain- 
ant had  a  remedy  at  law  by  the  process  of  foreign  attachment. 
This  objection  is  groundless.  The  complainant  is  not  seeking, 
in  the  character  of  a  general  creditor,  to  collect  a  debt.  He  is 
seeking  the  enforcement  of  an  equitable  lien.  Such  a  lien  he 
holds,  as  the  vendor  of  the  land,  to  the  amount  of  the  pur- 
chase-money not  paid.  He  was  not  bound  to  resort  to  an 
attachment;  and  had  he  done  so,  he  might,  in  a  great  measure, 
have  lost  the  benefit  of  his  lien.  Under  an  attachment,  all  the 
creditors  of  the  defendant  might  have  filed  their  demands,  and 
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shared,  pro  rata,  with  the  complainant,  the  avails  of  the  land. 
The  demurrer  to  the  bill  was  correctly  overruled. 

Per  Curiam. — The  decree  is  affirmed  with  costs. 

W.  Wright,  for  the  plaintiff. 

D.  D.  Pratt,  for  the  defendant. 


Tate  v.  Wymond,  on  Appeal. 

A  SPECIALTY  creditor  made  a  parol  agreement  with 
his  principal  debtor  on  the  day  the  debt  became  due,  without 
the  surety's  consent,  to  give  him  (the  principal  debtor)  the 
further  time  of  one  year  for  payment;  and  the  time  was  given 
accordingly.  Held,  in  an  action  of  debt  against  the  surety, 
that  these  facts  were  no  defense  to  the  suit.     Davey  v.  Pren- 

dergrass,  5  B.  &  Aid.,  187. 
[*241]         *In  debt  on  a  specialty,  the  plea  of  nil  debet,  though 

bad  on  general  demurrer,  is  not  a  nullity;  and  a  final 
judgment  for  the  plaintiff  in  such  suit,  there  being  a  plea  ot 
nil  debet  unanswered,  is  erroneous.     (See  6  Ind.,  128.) 


Yance  v.  The  Inhabitants  of  Congressional  Town- 
ship, &c. 

Mesne  Profits. — In  trespass  for  mesne  profits  after  judgment  in  ejectment, 
the  defendant,  to  prevent  a  recovery  of  profits  that  accrued  before  service 
of  the  declaration  in  ejectment,  may  prove  that  he  had  not  occupied  tlie 
premises  before  such  service. 

ERROR  to  the  Montgomery  Circuit  Court. 
Blackford,  J. — The  inhabitants  of  a  congressional  town- 
ship, after   a  recovery    in  ejectment   against   the   defendant, 
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brought  ail  action  of  trespass;  ao-ainst  him  for  the  mesne  profits. 
Plea,  not  guilty.     Verdict  and  judgment  for  tlie  plaintiffs. 

It  appears  by  a  bill  of  exceptions,  that  after  tlie  plaintiffs 
had  introduced  the  record  of  recovery  in  ejectment,  showing 
hat  the  demise  in  the  declaration  in  ejectment  was  laid  on  the 
first  oi  January,  1841,  and  that  after  the  plaintiffs  had  proved 
the  rents  and  profits  of  the  premises  to  be  worth  §200  from 
January,  1841,  to  March,  1842,  and  before  the  defendant  had 
closed  his  testimony  to  the  jury,  the  defendant  offered  witnesses 
to  prove  that  he  was  not  in  the  actual  possession  of  the  prem- 
ises up  to  and  until  the  time  of  the  acknowledgment  of  service 
of  the  declaration  in  ejectment.  This  evidence  was  objected  to 
and  rejected.  This  bill  of  exceptions  shows,  that  the  ])laintiffs 
were  endeavoring  to  recover  the  mesne  profits  from  the  date 
of  the  demise  to  the  time  when  service  of  the  declaration  in 
ejectment  Avas  acknowledged.  It  was  for  the  defendant  to  pre- 
vent such  recovery  if  he  could,  and  he  had  a  right,  for  that 
purpose,  to  introduce  the  evidence  he  offered,  which  tended  to 
prove  that  the  defendant  had  not  occupied  the  premises  before 
service  of  the  declaration  in  ejectment. 

It  is  to  be  observed  Avith  respect  to  this  action,  that  the 
plaintiff  can  only  recover  damages  for  the  time  the 
[*242]  ^defendant  has  actually  occupied  the  premises  or  been 
in  the  receipt  of  the  rents  and  profits;  and  that 
though,  in  such  action,  the  judgment  in  ejectment  is  conclusive 
of  the  plaintiff's  title  from  the  date  of  the  demise  laid,  it  is  no 
evidence  of  the  defendant's  occupation  previously  to  the  service 
of  the  declaration  in  ejectment.  Dodwell  v.  Gibbs,  2  Carr.  & 
Payne,  615;  Adams  on  Ejectment,  390. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

R.  C.  Gregory,  for  the  plaintiff. 

A.  Ingram  and  R.  Jones,  for  the  defendants. 
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Ball  v.  The  State. 

Gaming — Indictment. — An  indictment  against  a  person  for  suffering  gamiuji; 
in  his  grocery,  should  give  the  names  of  the  persons  who  played,  or  state 
their  names  to  be  unknown. (a) 

ERROR  to  the  Tippecanoe  Circuit  Court. 

Blackford,  J. —  Indictment  against  a  person  for  suffering 
certain  unlawful  games  with  cards  for  brandy,  money,  &c.,  to 
be  played  in  his  grocery.  Plea,  not  guilty.  Verdict  and  judg- 
ment for  the  State. 

This  indictment  does  not  give  the  names  of  the  persons  who 
played,  nor  does  it  state  their  names  to  be  unknown.  It  Is  for 
that  omission  bad,  according  to  the  principle  on  \vhich  the 
cases  of  Butler  v.  The  State,  5  Blackf.,  280,  and  TAc  State  v 
Irvin,  Id.,  343,  were  decided. 

Per  Curiam. — The  judgment  is  reversed. 

J.  Pettit  and  S.  A.  Huff,  for  the  plaintiff. 

A,  A.  Hammond  and  S.  Major,  for  the  State. 


Green  and  Others  v.  White. 

Purchaser  Pendente  Lite. — A  purchaser  of  real  estate,  'pendente  lite^  will 
be  bound  by  the  decree.(6) 

APPEAL  from  the  Clark  Circuit  Court. 

Sullivan,  J. — This  was  an  original  bill  by  White,  in  the 

nature  of  a  supplemental  bill,  in  which  the  complain- 

[*243]     ant  states  *that  Green,  was  indebted  to  him  in  the  sum 

of  $150,  and,  to  secure  the  payment  of  it,  mortgaged 

to  him  all  his  interest  in  two  lots  of  ground  in  the  town  of 

Jeffersonville,  known  and  distinguished  as  lots  numbered  9  and 

10,  in  square  numbered  177 ;  that  Green  having  failed  to  pay 

(a)See  Sowie  v.  The  State,  11  Ind.,  492;  29  Id.,  212. 
(b)Uarloek  V.  Branhizer,  30  Ind.,  370. 
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the  said  sum  of  $150,  the  complainant  filed  a  bill  in  the  Clark 
Circuit  Court  against  Green  and  The  Jeffersonville  Association, 
to  foreclose  the  mortgage;  and  such  proceedings  were  had 
thereon  that  afterwards,  &c.,  a  decree  was  entered  according  to 
the  prayer  of  the  bill;  that  the  legal  title  to  the  lots  so  mort- 
gaged was  in  a  corporation  known  bj  the  name  of  The  Jefferson- 
ville Association,  but  the  equitable  title  was  in  Green;  that 
during  the  pendency  of  the  suit  to  foreclose,  Green  fraudulently 
sold  and  assigned  all  his  interest  in  said  lots  to  one  Adam  Holt, 
who  had  full  notice  of  complainant's  equity  ;  and  that  Holt  has 
obtained  from  The  Jeffersonville  Association  the  legal  title  to  the 
lots  by  the  description  of  Jots  numbered  9  and  10,  in  square  28, 
in  the  town  of  Jeffersonville,  which  the  complainant  alleges  to 
be  the  same  lots  previously  mortgaged  to  him.  Green,  Holt, 
and  The  Jefcrsonville  Association  are  made  defendants  to  the 
bill,  and  the  prayer  is  that  the  deed  to  Holt  may  be  declared 
fraudulent,  and  that  the  lots  be  sold  to  pay  the  debt  due  to  him 
from  Green,  according  to  the  original  decree.  The  Jeffersonville 
Association  and  Holt  answered  the  bill,  and  denied  in  express 
terms  notice  of  tlie  mortgage  by  Green  to  the  complainant. 
Ch-een  failed  to  answer,  and  the  bill,  as  to  iiim,  was  taken  as 
confessed.     The  Court  decreed  for  the  complainant. 

The  plaintiffs  in  error  contended  that  the  decree  is  not  sus- 
tained by  the  testimony  in  the  cause.  It  is  not  necessary  to 
advert  to  any  part  of  the  testimony,  except  that  which  relates 
to  the  purchase  of  Green's  interest  in  the  lots  by  Jlolt  during 
the  pendency  of  the  complainant's  bill  to  foreclosure.  It 
appears  that  Holt  purchased  from  Green,  on  the  17tli  of  Sep- 
tember, 1839,  and  obtained  a  deed  from  The  Jeffersonville  Asso- 
ciation on  the  5th  of  October  following.  The  bill  to  foreclose 
was  filed  on  the  30th  of  August,  1839,  and  subpoena  served  on 
the  2d  o^  September,  1839  ;  and  at  tlie  November  term,  1839,  a 
decree  directing  the  defendant  to  pay,  &c.,  was  entered. 

The  principle  is  now  too  well  settled  to   b(j  even 

[*244]     doubted  *that  a  lis  pendens,  dnly  prosecuted,  is  notice 

to  a  purchaser,  so  as  to  affect  and  bind  his  interest  by 

the  decree.     In  Worsley  v.  The  Earl  of  Scarborough,  3  Atk., 
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392,  it  is  said  that  all  people  are  supposed  to  be  attentive  to 
what  passes  in  a  Court  of  justice,  and  it  is  to  prevent  a  greater 
mischief  that  would  arise  by  people's  purchasing  a  right  under 
litigation  and  then  in  contest  that  this  principle  has  been  estab- 
lished. See,  also,  2  Sugd.  Vend.,  281.  A  purchase  of  a  right 
which  is  undergoing  a  judicial  investigation  is  a  fraud  upon 
the  plaintiff,  and  is  so  far  considered  a  nullity  that  it  can  not 
avail  against  his  title.  Murray  ei  al.  v.  Lylburn,  2  J.  Ch.  R., 
441. 

It  is  proved'  that  the  lots  mortgaged  by  Qreen  to  White  are 
the  same  that  were  sold  by  the  former  to  Holt,  and  conveyed  to 
Holt  by  The  Jeffersonville  Association.  We  are,  therefore,  of 
opinion  that  there  is  no  error  in  the  decree  of  the  Circuit  Court. 

Per  Curiam. — The  decree  is  affirmed,  with  three  per  cent. 
damages  and  costs. 

J.  G.  Marshall,  for  the  appellants. 

S.  C.  Stevens,  for  the  appellee. 


The  State  v.  Moses. 

Indictment,  Conclusion  of. — Wliere  one  statute  creates  an  offense,  and 
another  directs  the  jjenalty,  the  indictment  must  conclude  against  the  form 
of  the  statutes. (a) 

ERROR  to  the  Koble  Circuit  Court. 

Sullivan,  J. — This  was  an  indictment  against  the  defend- 
ant for  that,  on,  &c.,  at,  &c.,  being  a  justice  of  the  peace,  he  did 
then  and  there  assess  a  fine  of  one  dollar  against  one  Reuben 
Varner,  for  an  assault  and  battery,  &c.,  and  which  fine  so 
assessed  he,  the  defendant,  wholly  failed  and  neglected  to  report 
to  the  board  of  county  commissioners,  &c.,  contrary  to  the  form 
of  the  statute,  &c.  The  Court,  on  the  motion  of  the  defendant, 
quashed  the  indictment. 

{a)Kin<j  V.  The  Stale,  2  Iiid..  523. 
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This  indictment  is  founded  on  two  statutes.  The  5th  sec- 
tion of  the  act  relating  to  county  seminaries,  R.  S.,  1838,  p. 
559,  requires  justices  of  the  peace  to  make  reports  in  writino^ 
to  the  boards  doing  county  business  in  their  respective 
[*245]  ^counties,  at  stated  periods,  of  the  names  of  all  per- 
sons against  whom  they  have  assessed  fines,  togetlier 
with  the  amount,  &c.  The  51st  section  of  the  act  relative  to 
crime  and  punishment,  affixes  the  penalty  for  a  violation  of  the 
duty  imposed  by  the  first-mentioned  statute.  The  indictment 
is  defective,  because  it  does  not  conclude  against  the  form  of 
the  statutes.  It  is  settled  law,  that  when  an  offense  is  created 
by  one  statute,  and  a  penalty  for  its  violation  is  affixed  by 
another,  an  indictment  for  a  commission  of  the  offi^nse  pro- 
iiibited,  must  conclude  against  the  form  of  the  statutes.  2 
Hale's  P.  C,  173;  Dingley  v.  Moor,  Cro.  Eiiz.,  750;  Brough- 
ton  V.  Moore,  Cro.  Jac,  142.  The  Court,  therefore,  did  right 
in  quashing  the  indictment. 

Per  Curiam. — The  judgment  is  affirmed. 

W.  H.  Coombs,  for  the  State. 

L.  P.  Ferry,  for  the  defendant. 


Meriam  and  Others  v.  The  State,  on  the  Relation  of 
Mitchell. 

Pleading — Practice. — If,  on  oyer  craved  of  a  bond  of  which  profert  is  made 
in  the  declaration,  the  bond  can  not  be  produced,  the  declaration,  by  leave 
of  the  Court,  should  be  amended  by  leaving  out  the  profert,  and  insertin=:j 
an  excuse  for  not  making  it. 

Official  Bond — Pleading. — In  a  suit  by  the  State  on  the  relation,  &c.,  on  a 
sheriff's  bond,  an  assignment  of  a  breach,  that  the  sheriff  had  ofiicially 
received  money  belonging  to  the  relator,  which  he  had  failed  to  pay  to  him, 
«&c.,  is  insuflBcient;  the  relator's  right  to  the  money  should  in  such  case  be 
shown. 

Same — Sheriff's  Sale. — An  assignment  of  a  breach  in  such  suit,  that  the 
sheriff  had  sold  land  on  execution  to  the  relator  and  received  from  him  the 
price;  that  the  sale  was  afterwards  set  aside;  and  that  the  sheriff  had  re- 
fused to  pay  the  money,  on  demand,  to  the  relator,  &c.,  is  insufficient ;  aa 
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averment,  tliat  notice  had  been  given  to  the  sheriff  that  the  sale  t^d  been 
Bet  aside,  is  necessary  in  such  case. 
Same. — It  is  no  answer  to  an  allegation  that  a  sheriff's  sale  had  been  set 
aside,  that  the  execution  liad  not  been  set  aside. 

APPEAL  from  the  Noble  Circuit  Court. 

Dewey,  J. — Debt  against  a  sheriif  and  his  sureties  on  hi* 
official  bond.  The  bond  is  conditioned,  in  the  usual  form,  for 
the  discharge  of  the  duties  of  the  sheriff,  and  for  the  payment 
over  by  him,  to  the  proper  persons,  of  all  moneys 
[*246]  received  *by  virtue  of  his  office.  The  declaration 
makes  profert  of  the  obligation.  The  breaches 
assigned  are:  1,  That  a  certain  sum  of  money,  belonging 
to  the  relator,  came  into  the  hands  of  the  sheriff  by  virtue  of 
his  office ;  and  that  he  had  failed  and  refused  to  pay  the  same 
to  the  relator,  into  the  clerk's  office,  or  to  any  person  entitled 
to  receive  it;  2,  That  a  fi.  fa.  was  issued  from  the  Circuit 
Court  on  a  certain  judgment  therein  rendered,  by  virtue  of 
which  execution  the  sheriff  sold  certain  real  property,  belong- 
ing to  the  execution-defendant,  to  the  relator,  for  a  certain 
price  which  the  relator  paid  to  the  sheriff;  that  after  the  sheriff 
received  the  money,  the  sale  was  set  aside,  on  the  motion  of 
the  execution-defendant,  by  the  order  and  judgment  of  the 
proper  Circuit  Court;  that  afterwards,  the  money  still  being  in 
the  sheriff's  hands,  the  relator  demanded  it  of  him,  but  he 
failed  to  pay  it  to  the  relator,  into  the  clerk's  office,  or  to  any 
person  entitled  to  receive  it.  The  defendants  craved  oyer  of 
the  bond  of  which  profert  was  made:  whereupon,  the  plaintiff 
filed,  what  is  called  in  the  record,  his  counter  plea  to  the  de- 
mand of  oyer,  stating  that  since  the  filing  the  declaration,  the 
bond  had  been  destroyed  by  fire,  and  offering  to  produce  in  its 
stead,  a  copy  of  it  appearing  upon  the  books  of  the  recorder  of 
deeds.  The  defendants  objected  to  the  sufficiency  of  the  oyer, 
but  the  objection  was  overruled,  and  the  oyer  held  to  be  valid. 
The  defendants  then  pleaded,  that  the  execution  mentioned  in 
the  declaration  was  not  set  aside,  as  therein  stated.  Issue  upon 
this  plea.  The  defendants  also  pleaded  four  other  pleas,  which 
were  correctly  overruled  on  general  demurrer.     The  issue  and 
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assessment  of  damages  were  submitted  to  the  Court.     Finding 
and  judgment  for  the  plaintiff. 

The  first  question  in  the  cause  is,  was  the  oyer  of  the  regis- 
tered copy  of  the  bond  sufficient?  In  declaring  on  the  bond, 
it  was  necessary  for  the  plaintiff  to  make  profert  of  it,  or  to 
excuse  the  projert.  He  did  the  former.  If,  on  oyer  being 
craved,  it  was  not  in  his  power  to  produce  tlie  bond,  he  should 
have  obtained  leave  to  amend  his  declaration,  showing  the 
cause  of  his  inability.  We  know  of  no  other  course  in  practice 
of  meeting  an  exigency  of  this  kind.  So  long  as  the  declaration 
contained  the  prof ert,  oyer  of  the  original,  if  required, 
[*247]  was  indispensable.  1  Chitt.  PL,  399;  ^3Iatison  v. 
Atkinson,  3  T.  R.,  153,  note;  Smith  et  al.  v.  Wood- 
ward, 4  East,  585. 

The  next  inquiry  is  whether,  under  the  demurrer  to  the 
defective  pleas,  the  Court  should  not  have  pronounced  the  dec- 
laration defective.  That  the  first  breach  is  clearly  bad  admits 
not  of  a  doubt.  It  merely  alleges  that  the  sheriff  officially 
received  a  certain  sum  of  money  belonging  to  the  relator,  and 
failed  to  pay  it  over.  This  is  entirely  too  vague.  It  neither 
informed  the  defendants  of  the  particular  injury  complained 
of,  nor  so  stated  a  cause  of  action  as  to  bar  any  other  suit  for 
the  same  demand.  The  facts  showing  the  title  of  the  relator 
to  the  money  in  the  sheriff^s  hands  should  have  been  stated. 
We  think  the  second  breach  is  also  defective.  To  destroy  the 
right  of  the  sheriff  to  retain  the  money  received  by  him  for  the 
land  sold  on  the  execution,  it  should  have  been  averred  that  he 
had  notice  that  the  sale  was  set  aside. 

It  should  be  remarked  that  the  plea  on  which  issue  was 
taken  was  no  answer  to  the  declaration.  The  allegation  in  the 
second  breach  is  that  the  sheriff^s  sale  was  set  aside.  The 
averment  of  the  plea  is  that  the  execution  was  not  set  aside. 
It  is  not  necessary  to  decide  whether,  had  the  declaration  been 
good,  the  defendants  could  have  got  rid  of  the  finding  and 
judgment  of  the  Court,  in  consequence  of  their  own  faulty 
pleading. 

The  judgment  must  be  reversed  on  other  grounds. 
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Fer  Curiam. — The  judgment  is  reversed  at  the  relator's  costs. 
Cause  remanded,  &c. 

W.  H.  Coombs  and  H.  Cooper,  for  the  appellants. 
J.  B.  Howe,  for  the  appellee. 


Butler  and  Another  v.  Doe  on  the  Demise  of  Rockafellar. 

Eqihty  of  Kedemption. — A  purchaser  of  an  equity  of  redemption  of  real 
estate  can  not  support  an  action  of  ejectment,  commenced  before  the  revised 
statutes  of  1843,  i'or  the  mortgaged  premises,  against  a  purchaser  of  them 
trora  the  mortgagee.(a) 

ERROR  to  the  Franklin  Circuit  Court. 

Dewey,  J. — This  was  an  action  of  ejectment.  Plea,  not  guilty. 
Trial  by  the  Court,  and  judgment  for  the  plaintiff. 
[*248]  ^The  facts  were  the  following:  The  premises  in 
question  originally  belonged  to  Bull,  one  of  the 
defendants,  who  mortgaged  them  to  one  Berry  to  secure  the 
payment  of  three  promissory  notes.  Berry  assigned  the  notes 
to  Butler,  the  other  defendant,  and  sold  and  conveyed  to  him 
the  mortgaged  premises.  Subsequently  to  the  mortgage,  Rock- 
afellar,  the  lessor  of  the  plaintiff,  recovered  a  judgment  in  the 
Circuit  Court  against  Bull,  and  issued  an  execution  which  was 
levied  upon  the  mortgaged  premises.  The  sheriff  sold  them  to 
RockaJ'ellar,  on  the  execution,  and  executed  a  deed  to  him. 
There  was  no  reservation  in  the  mortgage  of  the  possession  to 
the  mortgagor.  At  the  commencement  of  the  action,  Bull  was 
in  possession  under  his  landlord,  Butler. 

We  think  the  evidence  did  not  justify  the  finding  of  the 
Circuit  Court  for  the  plaintiff.  To  sustain  the  action,  it  was 
nece.ssarv  that  the  lessor  of  the  plaintiff  should  have  had  the 
legal  title.  But  by  his  purchase  at  the  sheriff^s  sale,  he  acquired 
onlv  the  equity  of  redemption,  and  was  placed  thereby  in  the 
situation  of  the  mortgagor.     The  mortgagee  possessed  the  legal 

(a)Grimet  v.  Doe,  8  Blackf.,  371. 
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title,  and  might  have  maintained  ejectment  against  the  mortga- 
gor. Keech  V.  Hall,  1  Dough,  21 ;  Doe  d.  Roby  v.  3Iaisey,  8 
B.  &  C,  767.  A  mortgagee  can  devise  or  alien  the  legal  estate, 
and  it  passes  to  his  heir  by  descent.  Gkan  v.  Doe  d.  Tout,  May 
term,  1844.  Butler  acquired  the  legal  estate  by  his  purchase 
from  the  mortgagee,  and  must  be  considered  as  standing  in  his 
place.  This  action,  then,  is  governed  by  the  same  principles 
that  would  have  controlled  it,  had  it  been  between  the  original 
parties  to  the  mortgage;  and  certainly  a  mortgagor  can  not 
recover  in  ejectment  against  the  mortgagee  in  possession.  But 
the  reverse  is  true,  as  has  been  already  stated.  At  least,  this 
was  the  law  before  the  late  revision  of  the  statutes.  The  action 
of  ejectment  by  the  mortgagee,  his  assigns  or  representatives,  is, 
perhaps,  now  abolished.  R.  S.,  1843,  p.  459.  But  that  revis- 
ion was  not  in  force  at  the  commencement  of  this  action. 

Per  Curiam. — The  judgment  is  reversed  at  the  costs  of  the 
lessor.     Cause  remanded,  &c. 

G.  Holland,  for  the  plaintiffs. 

J.  31.  Johnston,  for  the  defendant. 


[*249]  *Aldridge  v.  Dunn  and  Others. 

Vendor's  Lien. — The  vendor  of  real  estate  took  a  promissory  note  for  a  part 
of  the  purchase-money  payable  some  months  after  date,  considering  the 
buyer  able  to  pay.  When  the  note  fell  due,  the  payee  proposed  to  the 
maker  that  if  the  latter  would  pay  him  a  part  of  the  money,  he  would  give 
a  credit  of  several  months  longer  for  the  balance.  The  payment  of  ))art 
was  accordingly  made,  the  old  note  taken  up,  and  a  new  one  given  for  tiie 
balance  payable  at  a  future  day.  "When  the  new  note  was  given,  the  maker 
had  sufficient  property,  besides  said  land,  to  pay  the  debt;  and  tlie  com- 
plainant afterwards  endeavoured,  without  effect,  to  collect  the  debt  by  a  suit 
at  law.  Held,  that  these  circumstances  did  not  affect  the  vendor's  equitable 
lien  on  the  land  sold  for  the  unpaid  purchase-money.fa) 

Same. — A  purchaser  of  real  estate  for  valuable  consideration  and   without 


fa)See  Brny  v.  Pear^oll,  12  lud.,  334, 
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notice,  is  not  bound  by  an  equitable  lien  on  the  land  for  unpaid  purchase- 
money;  but  the  law  is  otherwise  as  to  judgment-creditors. fa) 
BEvrvoR. — If  a  defendant  in  chancery  die  before  he  has  answered,  the  suit 
can  only  be  revived  by  a  bill  of  revivor;  but  if  he  die  after  answer  filed, 
the  suit  may  be  revived  by  virtue  of  the  statute,  on  motion  of  the  com- 
plainant, without  such  bill. 

APPEAL  from  the  Posey  Circuit  Court. 

Blackford,  J. — This  was  a  bill  in  chancery  filed  in  July, 
1842,  by  the  appellant,  to  enforce  an  equitable  lien  on  real 
estate  in  Posey  county,  for  unpaid  purchase-money.  The  ma- 
terial facts  are  as  follows : 

In  January,  1841,  the  complainant  sold  and  conveyed  to 
Dunn,  one  of  the  defendants,  a  certain  tract  of  land  for  $550, 
received  at  the  time  $400  of  the  purchase-money,  and  took  the 
purchaser's  promissory  note  for  the  remaining  $150,  payable 
in  July  following.  Something  was  said  at  the  time  of  the  sale 
about  the  buyer's  giving  a  mortgage,  but  a  person  present  ob- 
served that  the  buyer  was  as  good  as  any  one  for  the  balance 
due,  and  the  complainant  seemed  to  coincide  in  that  opinion. 
The  $400  thus  paid,  were  borrowed  by  Dunn  of  one  Rogers, 
agent  of  Lougee  and  Moore,  to  secure  which  Dunn  promis*^d  to 
give  a  mortgage  on  said  land,  but  none  was  ever  given.  When 
said  note  fell  due,  the  complainant  proposed  to  the  maker  that 
if  he  would  pay  him  $50.00,  he  would  give  until  the  first  of 
March  following  for  the  payment  of  the  balance.  Dunn  ac- 
cordingly paid  the  $50.00,  took  up  the  old  note,  and  gave  the 
complainant  a  new  one  for  the  balance,  payable  the  first  of 
March  following.  The  $50.00  so  paid  were  also  bor- 
[*250]  rowed  of  ^Rogers,  agent  as  aforesaid.  When  the  last 
note  was  given,  the  complainant  asked  Rogers  if  he 
had,  or  observed  that  he  had,  a  mortgage  (.n  said  land;  Rogers 
replied  that  he  had  not,  but  that  he  had  tlie  promise  of  one. 
Dunn,  at  that  time,  had  sufficient  property,  besides  said  land, 
to  pay  the  debt;  and  Rogers  then  knew  that  the  last-named 
note  was  for  the  balance  of  said  purchase-money.  In  October 
1841,  the  complainant  took  out  a  writ  of  ne  exeat  against  Dunn 

{a)Peet  v.  Been,  4  Ind.,  46. 
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ou  the  last-named  note,  in  which  case  special  bail  was  taken, 
but  in  April  following,  the  principal  being  surrendered  by  the 
bail,  was  discharged  under  the  act  abolishing  imprisonment  for 
debt.  In  November,  1841,  Dunn  confessed,  before  a  justice  of 
the  peace,  judgments  in  favour  of  Lougee  and  Moore  for  the 
amount  lent  to  him  as  aforesaid,  and  judgments  also  in  favour 
of  Hinch  and  Leonard,  transcripts  of  which  were  filed  in  the 
clerk's  office  of  the  Circuit  Court  of  said  county.  In  March, 
1842,  the  complainant  sued  Dunn  on  the  note  for  $100,  ob- 
tained judgment,  and  took  out  execution  thereon,  which  was 
returned  nulla  bona.  There  are  some  other  matters  stated  in 
the  answers,  but  they  are  not  of  such  a  character  as  to  be  evi- 
dence in  the  cause. 

The  Court  decreed  that  the  judgments  of  Hinch  and  Leon- 
ard be  enjoined,  and  that  the  bill  be  dismissed  as  to  the  other 
defendants. 

The  complainant,  in  consequence  of  the  sale,  had  an  equita- 
ble lien  for  the  part  of  the  purchase- money  which  was  not 
paid,  the  taking  of  the  note  for  the  amount  not  affecting  the 
case;  Sugd.  Vend.,  61;  and  there  is  not  sufficient  evidence  to 
show  that  the  lien  has  been  abandoned.  That  the  complainant 
considered  the  purchaser  able  to  pay ;  that  when  the  first  note 
fell  due,  the  time  for  payment  of  part  of  the  amount  was  ex- 
tended; that  the  purchaser  then  had  sufficient  property,  besides 
said  land,  to  pay  the  debt;  and  that  tlie  complainant  endeav- 
ored, without  effect,  to  collect  the  debt  by  a  suit  at  law,  can 
not,  we  think,  make  any  difference  as  to  the  complainant's 
claim.  Nor  do  the  judgments  confessed  affect  the  equitable 
lien  in  question.  A  purchaser  for  valuable  consideration,  with- 
out notice,  is  not  bound  by  such  lien ;  but  the  law  is  otherwise 
as  to  judgment-creditors.  Story's  Eq.,  480.  We  think,  there- 
fore, that  the  bill  ought  not  to  have  been  dismissed. 
[*251]  *There  is,  also,  an  error  in  the  proceedings  previous 
to  the  decree.  The  complainant,  in  the  course  of  the 
cause,  suggested  the  death  of  Lougee,  one  of  the  defendants, 
and  the  suit,  on  the  complainant's  motion,  was  revived  against 
the  heirs  of  the  deceased.    If  Lougee  had  filed  an  answer  before 
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his  death,  the  suit  might,  by  virtue  of  the  statute,  have  been 
revived  on  the  complainant's  motion;  R.  S.,  1838,  p.  442;  but 
there  was  no  such  answer,  and  a  bill  of  revivor  was  therefore 
necessary. 

Per  Curiam.  —  The  decree  dimissing  the  bill  as  to  some  of 
the  defendants  is  reversed,  and  the  proceedings  against  the 
heirs  of  Lougee  set  aside.     Cause  remanded,  &c. 

J.  Pitcher,  for  the  appellant. 

G.  S.  Green,  for  the  appellees. 


Worth  v.  Butler, 

Slander. — Words  charging  a  woman  wlio  was  never  married  with  having 

had  a  child  and  buried  it  in  the  garden,  amount  to  a  charge  of  fornication, 

and  are  therefore  actionable  by  statute. 
"^AME — Presumption. — In  an  action  of  slander  brought  in  this  State  for  such 

words,  it  will  be  presumed,  until  the  contrary  be  proved,  that  the  words 

were  spoken  in  this  State. 
Same — Pleading. — When  the  words  cliarged  are  prima  fade  actionable,  no 

averment  of  extrinsic  facts  is  necessary. (a) 

ERROR  to  the  Allen  Circuit  Court. 

Blackford,  J. — Tliis  was  an  action  of  slander  brought  by 
Fanny  Butler  against  Andrew  Worth.  The  declaration  states 
that  the  plaintiflf'is  and  always  has  been  an  unmarried  woman  ; 
that  she  had  never  been  suspected  of  being  guilty  of  fornica- 
tion; that  the  defendant  on,  &c.,  at  said  county,  contriving, 
&c.,  in  a  certain  discourse,  &g.,  falsely  and  maliciously  spoke 
and  published  of  and  concerning  the  plaintiff,  who  is  and 
always  has  been  an  unmarried  woman,  the  false,  malicious,  and 
defamatory  words  following,  viz.:  "I  (the  defendant  meaning) 
have  heard  that  Miss  Fanny  Butler  (the  plaintiif  meaning)  has 

had  a  child,  and  buried  it  in  the  garden  four  or  five 
[*252]     years  ago."     "I  (the  defendant  meanino;)  liave  *heard 

that  Miss  Fanny  Butler  (the  plaintiff  meaning)  has 
had  a  little  one,  and  buried  it  at  the  back  of  the  garden  four 


{a)Uol,r,l,„,i<jh  V.  HolHiKjswarlh,  6  Iml.,  339. 
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or  five  years  ago;"  (meaning  and  intending  that  the  plaintiff 
had  been  delivered  of  a  bastard  child,  and  had  been  guilty  of 
fornication.)  By  means  whereof,  &c.  Plea,  the  general  issue. 
Tiiere  are  also  two  special  pleas,  one  of  which  was  demurred 
to,  but  a  particular  notice  of  them  is  unnecessary.  Verdict 
and  judgment  for  the  plaintiff;  motion  for  a  new  trial  over- 
ruled; and  judgment  on  the  verdict. 

The  defendant  asked  the  Court  to  instruct  the  jury,  that  the 
plaintiff  must  prove  that  the  words  were  spoken  in  this  State, 
or  of  and  concerning  the  plaintiff  then  resident  in  this  State, 
or  she  can  not  recover.  This  instruction  was  rightly  refused. 
The  defendant's  argument  is,  that  the  words,  if  actionable  at 
all,  are  only  actionable  here  by  statute;  and  that,  therefore, 
unless  they  were  spoken  in  this  State,  or  of  a  person  resident 
here,  they  are  not  actionable.  The  answer  to  this  is,  that  the 
words  must  be  presumed  to  have  been  spoken  in  this  State 
where  the  suit  was  brought,  until  the  contrary  be  proved.  The 
case  of  Stout  v.  Wood,  1  Blackf.,  71,  relied  on  by  the  defend- 
ant, does  not  apply.  In  that  case,  the  words  charging  the 
plaintiff  with  fornication,  were  proved  to  have  been  spoken  in 
the  State  of  Ohio.  The  defendant  asked  another  instruction 
to  the  jury  which  was  irrelevant,  and  was  correctly  refused. 

It  is  contended  that  the  declaration,  without  averring  some 
extrinsic  facts  to  which  the  slander  applied,  is  insufficient;  but 
we  are  not  of  that  oisinion.  If  the  words  are  prima  facie  action- 
able, no  averment  of  extrinsic  facts  was  necessary.  We  con- 
sider the  words  in  this  case  to  amount  to  a  charjre  ao-ainst  the 
plaintiff  of  fornication;  and  if  that  is  their  meaning,  they  are 
actionable  by  statute.     R.  S.,  1838,  p.  452. 

The  verdict  is  objected  to  on  the  ground  that  the  averment 
of  the  plaintiff's  being  unmarried  was  not  proved.  In  this, 
however,  the  defendant  is  mistaken.  The  record  shows  the 
objection  to  be  untenable. 

Per  Curiam. — The  judgment  is  affirmed  with  3  per  Gent, 
damages  and  costs. 

H.  Cooper,  for  the  plaintiff. 

W.  H.  Coombs  and  R.  Brakenridge,  for  the  defendant. 
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[*253]     *GoDFEOY  and  Others  v.  Cushman  and  Others. 

Assignment  op  Land  Certificate. — A  purchased  at  the  land-office  a  tract 
of  land,  and  took  a  duplicate  receipt  for  the  purchase-money,  and  then  sold 
and  assigned  the  certificate  of  purchase  to  B,  retaining  the  duplicate  receipt 
Afterwards  A,  being  in  possession  of  the  land,  .sold  the  same  to  C,  and  gave 
him  a  bond  conditioned  for  a  conveyance  at  a  future  time.  Held,  that  A'g 
retaining  the  duplicate  receipt  did  not  affect  B^s  priority  of  claim  to  the 
land. 

Sullivan,  J. — The  bill  in  this  case  was  originally  filed  in 
the  Allen  Circuit  Court,  by  James  G.  Godfroy,  against  the  pres- 
ent defendants,  to  compel  the  conveyance  of  a  tract  of  land, 
the  title  to  which,  it  is  alleged,  the  defendants  fraudulently 
obtained.  In  consequence  of  the  interest  of  the  circuit  judge, 
the  cause  was  certified  to  this  Court.  After  bill  filed,  and 
before  the  defendants  answered,  James  G.  Godfi'oy  died,  and 
the  suit  was  revived  in  the  names  of  the  present  complainants. 
The  bill  states  that  on  the  9th  of  March,  1833,  one  Joseph 
McKee  purchased  of  the  United  States,  at  the  land-office  at  Fort 
Wayne,  the  tract  of  land  de.seribed  in  the  bill,  and  that  a  dupli- 
cate receipt  for  the  purchase-money  was  issued  to  him  according 
to  law ;  that  McKee  took  possession  of  the  land,  and  cultivated 
it  until  the  spring  of  the  year  1834,  when  he  sold  it  to  the  said 
James  G.  Godfroy  for  the  sum  of  $100,  and  executed  to  him  a 
bond  for  the  conveyance  of  the  title  in  twelve  months ;  that 
Godfroy  took  possession  of  the  land,  and  kept  it  until  sometime 
in  the  year  1835 ;  that  McKee  died  in  the  year  1834,  intestate 
and  insolvent,  without  having  made  a  deed  to  Godfroy  for  the 
land,  or  without  having  obtained  a  patent  for  the  same  himself. 
The  bill  further  states  that  sometime  in  the  year  1834,  after  the 
death  of  one  Benjamin  Cushman,  there  was  found  among  the 
jiapers  of  said  Cushman  an  assignment  of  the  certificate  of  pur- 
chase for  said  land  from  McKee  to  said  Cushman,  dated  on  the 
9th  of  March,  1833,  acknowledged  before  the  receiver  of  public 
moneys  at  the  land-office  at  Fort  Wayne.  The  bill  alleges  that 
said  assignment  was  fraudulent  and  void  ;  that  it  was  privately 
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made  aud  designedly  kept  secret ;  that  the  said  duplicate  receipt 
was  not  delivered  to  Cushman,  nor  was  he  put  into  possession 
of"  the  land ;  that  there  was  no  indorsement  made  on 
[*254]  said  duplicate  of  the  receipt  of  the  *purchase-money 
from  said  Cushman,  &c.  The  bill  further  alleges  that 
since  the  death  of  Cushman,  and  since  the  death  of  JleKee,  the 
heirs  of  CusJiman  have  obtained  a  patent  for  the  land,  aud  have 
di.<})ossessed  the  complainants.  The  heirs  of  McKee  aud  the 
heirs  of  Cusliman  are  made  defendants  to  the  bill. 

Elizabeth  McKee,  an  infaut,  answers  by  her  guardian,  and 
disclaims  all  knowledge  of  the  matter  stated  iu  the  bill,  and 
throws  herself  on  the  protection  of  the  Court.  Henry  Cushman 
and  William  Cushman,  heirs  of  Benjamin  Cusliman,  deceased, 
also  answer,  and  deny  that  the  assignment  of  the  land  certifi- 
cate by  McKee  to  their  father  was  fraudulent.  They  say  that 
McKee  was  indebted  to  their  father  a  large  sum  of  money,  part 
of  which  was  money  lent  to  purchase  the  laud  in  controversy, 
and  that  the  assignment  was  made  to  secure  that  debt.  They 
say  that  Godfroy  had  notice  of  the  assignment  to  their  father 
before  he  purchased  from  McKee,  and  that  McKee  having  died 
without  redeeming  the  land,  they  applied  for  and  obtained  a 
patent,  &c. 

The  depositions  prove  the  purchase  of  the  land  by  McKee 
from  the  United  States,  on  the  9th  of  March,  1833,  and  thab 
the  certificate  of  purchase  was  assigned  to  Cushman,  for  a  valu- 
able consideration,  on  the  same  day.  They  also  prove  that 
McKee  continued  in  the  possession  of  the  land  until  the  spring 
of  1834,  when  he  sold  to  Godfroy,  and  executed  the  title-bond 
set  out  in  the  bill ;  and  that  Godfroy  then  took  possession  of 
the  land,  and  remained  in  possession  until  the  spring  of  1835 
They  also  prove  that  B.  Cushman  died  before  the  sale  from 
McKee  to  Godfroy.  It  also  appears  that  the  said  duplicate 
receipt  was  seen  in  the  possession  of  Godfroy  at  the  time,  or 
soon  after  the  time,  of  his  purchase  from  McKee,  but  it  does 
not  appear  that  he  obtained  it  from  McKee.  There  is  no  proof 
that  Godfroy  expended  money  in  improvements  on  the  land 
with  the  knowledge  of  Cushman,  nor  is  there  proof  of  secrecy 
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or  concealment  in  the  transactions  between  McKee  and  Cush- 
man,  nor  that  Cushman  made  any  false  representations  to  God- 
froy,  or  encouraged  or  influenced  the  sale  of  the  land  to  him  by 
McKee. 

We  think  the  complainants  have  not  made  out  a  case  that 
entitles  them  to  the  relief  prayed.  If  this  were  a  bill 
[*255]  to  ^redeem,  the  case  might  be  different.  The  main 
ground  on  which  the  complainants  rest  their  case  is 
that  Cushman,  by  permitting  MeKce  to  retain  the  duplicate 
receipt,  enabled  and  encouraged  liim  to  practice  a  fraud  on  inno- 
cent persons,  and  that  therefore,  as  it  respects  the  complainants, 
he  lost  his  priority;  but  this  ground  fails  them  both  in  law  and 
in  fact.  In  the  first  place,  it  is  not  proved  that  the  duplicate 
WAS  retained  by  McKee.  A  witness  swears  that  about  the  time 
of  the  purchase  of  the  land  by  Godfroy,  he  saw  the  duplicate  iu 
the  possession  of  the  latter;  but  there  is  no  proof  that  he  ob- 
tained it  from  3IcKee.  We  can  not  apply  the  principle  on 
which  the  complainants  rely,  to  the  injury  of  innocent  persons, 
on  mere  suspicion.  But  if  the  duplicate  were  left  in  McKee's 
])OSsession,  that  fact  alone  would  not  be  sufficient  to  charge 
Cushman  with  fraud.  It  is  decided  that  a  first  mortgagee's 
merely  allowing  the  mortgagor  to  have  the  title-deeds,  is  not 
sufficient  to  affect  the  former  with  fraud.  Jeremy  on  Eq.,  193, 
4,  5;  Fonb.  Eq.,  164,  note  n.  The  act  must  be  done  under 
circumstances,  which  show  a  concurrence  and  co-operation  in 
some  deceit  upon  a  subsequent  mortgagee  or  purchaser.  lb. 
The  defendants  have  failed  in  proving  notice  to  GocZ/V'oy  of  the 
assignment  to  Cushman.  That  defect  in  the  proof,  however, 
does  not  change  the  case.  The  complainants  have  wholly  failed 
to  prove  those  circumstances  of  fraud  that  are  necessary  to 
affect  the  defendants'  priority  of  claim  to  the  land;  and  the 
bill  must,  therefore,  be  dismissed  for  want  of  equity. 

Per  Curiam. — The  bill  is  dismissed  for  want  of  equity,  with 
costs. 

H.  Cooper,  for  the  complainants. 

D.  H.  Colerick  and  W.  H.  Coombs,  for  the  defendants. 
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[*256]      ^Andrews  and  Others  v.   Reid    and    Others,    in 

Error. 

WRITS  of  foreign  attachment,  issued  under  the  statute  of 
1838,  should  be  made  returnable  to  the  first  day  of  the  terra 
next  after  they  issue.     Ace.  R.  S.,  1843,  p.  773. 


Hanna  v.  The  Board  op  Commissioners,  &c. 

Appeal  from  County  Commissioners. — An  appeal  lies  to  the  Circuit 
Court  from  the  order  of  a  board  of  county  commissioners,  leasing  a  part  of 
the  public  square  in  a  county  seat  for  private  purposes. 

Same — Practice. — When  such  appeal  is  taken  in  vacation,  a  failure  to  sum- 
mon one  of  the  appellees  to  appear  at  the  next  term  of  the  Circuit  Court,  in 
no  cause  for  dismissing  the  appeal. 

ERROR  to  the  Tippecanoe  Circuit  Court. 

Dewey,  J. — The  board  of  commissioners  of  Tippecanoe 
county,  at  their  December  term,  1843,  passed  an  order,  by 
which  they  leased  to  one  Pierce  a  parcel  of  the  public  square  in 
the  town  of  Lafayette  for  his  private  use,  in  the  erection  of  a 
house  there,  with  the  power  of  subleasing.  Within  thirty  days 
from  the  date  of  the  order,  Hanna,  the  plaintiff  in  error,  filed 
in  the  office  of  the  clerk  of  the  board  of  commissioners  an  affi- 
davit, setting  forth  that  he  was  directly  and  indirectly  interested 
in  the  matter  of  the  order ;  that  he  owned  improved  property 
in  Lafayette,  lying  opposite  to  that  part  of  the  public  square 
included  in  the  lease,  and  separated  from  it  by  a  street;  that 
the  value  of  his  property  would  be  lessened  by  the  erection  of 
buildings  on  the  leased  premises;  and  that  he  was  interested 
in  the  public  square,  as  a  citizen  of  the  county,  and  claimed 
the  right  to  object  to  its  being  put  to  an  improper  use.  He, 
also,  filed  an  appeal-bond  conditioned  according  to  law;  and 
claimed  an  appeal  from  the  order  of  the  board  to  the  Circuit 
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Court.  A  transcript  of  the  order,  the  affidavit,  and  the  appeal- 
bond,  were  filed  in  the  office  of  the  clerk  of  the  Circuit  Court 
in  due  season.  The  commissioners  appeared  and  moved  the 
Court  to  dismiss  the  appeal.  The  motion  was  granted 
[*257]  on  the  ground,  as  the  record  informs  *us,  "of  defects 
apparent  on  the  face"  of  the  transcript,  the  affidavit, 
and  the  appeal  bond. 

It  is  not  contended  here  that  there  is  any  defect  in  the  form 
of  any  of  the  appeal  papers,  or  that  Hanna  did  not  show  such 
an  interest  in  the  subject-matter  of  the  order  as  to  entitle  him 
to  an  appeal,  provided  the  law  allows  an  appeal  at  all  in  such 
a  case.  But  the  defendants  in  error  vindicate  the  dismissal  of 
the  appeal  on  the  ground  that  the  order  granting  the  lease  was 
a  mere  ministerial  act,  from  which  no  appeal  lay;  and  on  the 
ground  that  Pierce  was  not  made  a  jjarty  to  the  appeal. 

The  statute  which  governs  this  case  provided  that  "from  all 
decisions  of  tlie  several  boards  of  county  commissioners"  there 
should  be  allowed  an  appeal  by  any  person  aggrieved.  R.  S., 
1838,  p.  156.  Doubtless  the  boards  of  commissioners  are 
directed  by  law  to  do  certain  things  which  are  purely  ministe- 
rial, and  which  are  to  be  done  without  any  previous  conclusion 
of  the  judgment  of  the  actors;  and  they  may  be  clothed  with 
some  powers,  the  exercise  of  which  is  entirely  discretionary.  In 
such  instances  no  appeal  lies  from  their  acts.  But  we  do  not 
.conceive  the  order  appealed  from  to  be  one  of  them.  We  are 
acquainted  with  no  statute  which  directs  or  expressly  authorizes 
the  boards  of  commissioners  to  lease  out  or  otherwise  dispose  of 
the  public  squares  in  the  county  seats  for  private  uses.  If  they 
possess  such  a  right,  it  must  be  implied  from  their  general  pow- 
ers; and  the  order  passed  by  the  commissioners  of  Tippecanoe 
county,  if  it  be  not  itself  a  "decision,"  implies  a  decision  of  a 
very  important  character,  namely,  that  they  possessed  such  a 
jurisdiction  over  the  public  square  in  LaFayette  as  authorized 
them  to  convert  a  part  of  it  into  private  property.  Whether 
they  hold  such  a  power,  may  not  be  entirely  a  question  of  law; 
it  may  depend  somewhat  upon  the  terms  and  conditions  on 
which  the  public  square  is  held  by  the  county.     But  we  do 

(282) 


NOVEMBER  TERM,  1S44.  257-58 

Wilt,  Administrator,  v.  Bird,  Administrator. 

not  intend  now  to  settle  anything  with  regard  to  the  right  of 
county  commissioners,  under  their  general  powers,  to  dispose 
of  public  squares,  or  to  question  the  authority  of  the  commis- 
sioners of  Tippecanoe  comity  to  pass  tlie  order  which  they  did 
pass.  Our  remarks  are  designed  only  to  show  that 
f*258]  *the  order  amounts  to  a  '^ decision"  from  which  an 
appeal  lay. 

As  to  the  other  point,  we  think  Pierce  must  be  made  a  party 
to  the  appeal  to  the  Circuit  Court  before  tliat  Court  can  try  it. 
He  was  a  party  to  the  order,  and  had  a  direct  interest  in  it. 
But  we  do  not  think  his  not  being  summoned  at  the  first  term 
of  the  Court  after  the  appeal  was  taken,  was  a  good  cause  for 
dismissing  the  appeal.  When  an  appeal  is  taken  in  vacation 
(as  this  was)  from  a  decision  of  a  board  of  county  commission- 
ers, the  appellant  is  bound  to  cause  the  appellee  to  be  summoned 
to  answer  it;  and  if  the  summons  be  served  ten  days  before  the 
first  day  of  the  next  succeeding  term  of  the  Circuit  Court,  the 
cause  stands  for  trial  at  that  term.  R.  S.,  1838,  p.  156.  It  is 
the  service  of  the  summons,  and  not  the  taking  of  the  appeal, 
which  makes  the  appellee  a  .party  to  the  appeal;  and  we  think 
that,  under  the  circumstances  of  this  case,  the  plaintiff  in  error 
is  yet  entitled  to  summon  Pierce  into  the  Circuit  Court. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

A.  Ingram  and  R.  Jones,  for  the  plaintiff. 

Z.  Baird,  for  the  defendants. 


"Wilt,  Administrator  v.  Bird,  Administrator. 

Partnership — Eviuesce. — In  an  action  at  law,  evidence  of  tlie  state  of 
unsettled  partnership  accounts  between  the  parties  is  inadmissible. 

Same. — An  entry  made  by  one  of  the  parties  to  a  suit,  in  an  account-book,  can 
not  be  proved  by  parol  without  accounting  for  the  absence  of  the  book. 

Offer  of  Compromise — Evidence. — An  offer,  concession  or  admission,  made 
in  the  course  of  an  ineffectual  treaty  of  compromise,  and  constituting,  in 
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itself,  the  point  yielded  for  the  sake  of  peace,  and  not  because  it  was  just  or 
true,  is  not  competent  evidence  against  the  party  making  it;  but  the  law  is 
otherwise  with  regard  to  an  independent  fact  admitted  to  be  true,  but  not 
constituting  such  yielded  point. (a) 
Pkactice. — If  the  plaintiff  confess  the  plea  of  plene  administravit,  a  judgment 
in  his  favour  should  be  of  assets  quando  acciderint. 

ERROR  to  the  Huntijigton  Circuit  Court. 

Dewey,  J. — Assumpsit  by  the  administrator  of  Sherdon 
against  the  administrator  of  Brady,  on  promises  be- 
[*259]  tween  *  their  intestates,  for  money  had  and  received, 
money  paid,  and  for  work  and  labour.  Pleas:  1,  The 
general  issue,  with  an  agreement  of  the  parties  to  admit  under 
it  all  defenses,  except  that  of  plene  administravit;  2,  Pl&ne 
administravit.  Replication  to  the  latter  plea  admitting  its 
truth,  and  praying  judgment  quando  acciderint.  Verdict  for 
the  plaintifl'.  Judgment  against  the  defendant  to  be  levied  of 
the  goods  of  his  intestate  remaining  in  his  hands  unadminis- 
tered. 

The  plaintiff's  testimony  being  closed,  the  defendant  proved 
by  one  3Iurray,  who  had  been  an  administrator  of  Brady 
before  the  appointment  of  the  defendant,  tliat  soon  after  Bra- 
dy's  death,  the  witness  had  a  conversation  with  Sherdon,  who 
told  the  witness  that  he,  Sherdon,  had  done  work  for  Brady, 
for  which  the  latter  had  paid  him,  on  settlement,  $400,  which 
sum  he  had  deposited  in  Brady's  hands;  tliat  the  sum  so 
deposited  with  Brady,  "  was  all  the  capital  which  he,  Sherdon, 
had  to  commence  work  with,"  in  a  partnership  job  subsequently 
undertaken  by  him  and  Brady  on  the  canal  near  Fort  Wayne; 
and  ihsit  Brady's  capital  in  the  copartnership  was  §1,900.  The 
witness  further  stated,  that  the  partnershij)  job  was  partially 
done  by  the  partners  jointly  during  Brady's  life;  that  after 
his  death  the  whole  concern  was  surrendered  by  his  adminis- 
trator to  Sherdon;  that  the  partnership  stock  put  in  by  Brady 
was  sold  by  his  administrator  for  $1,600  or  $1,800,  and  half 
of  the  avails  paid  to  Sherdon;  that  at  a  time  when  Sherdon 
and  Brady's  administrator  were  attempting  to  settle  the  part- 

{a)Artei  v.  Kellogg,  9  Ind.,  506. 

(284) 


NOVEMBER  TERM,  1844.  259-60 

Wilt,  Administrator,  v.  Bird,  Administrator. 

nership  accounts,  Sherdon  produced  a  book,  in  which  was  au 
entry  in  his  handwriting,  admitting  that  Brady  had  put  into 
the  joint  stock  $1,900.  All  this  testimony  was  withdrawn 
from  the  jury,  on  the  motion  of  the  plaintiff,  and  against  the 
consent  of  the  defendant,  except  that  part  of  it  which  related  to 
the  origin  and  deposit  of  the  $400  with  Brady,  and  to  the 
manner  in  which  it  was  afterwards  disposed  of.  The  Court 
instructed  the  jury,  that  if  the  admission  of  Sherdon  made  to 
Murray  as  Brady^s  administrator,  was  made  during  au  attempt 
to  settle  the  accounts  between  Sherdon  and  Brady,  the  object 
of  the  attempt  being  to  avoid  litigation,  the  admission  was  not 

legal  evidence,  and  must  be  disregarded  by  the  jury. 
j_*260]         *That  part  of  the  testimony  of  Murray  which  was 

submitted  to  the  jury,  was,  so  far  as  the  record  shows, 
legal  evidence.  It  tended  to  prove  that  the  count  for  work 
and  labour  could  not  be  supported,  and  also  to  show  that  the 
money  deposited  by  Sherdori  with  Brady  had  been,  with  the 
consent  of  the  former,  a})plied  as  partnership  stock,  in  whicli 
case  it  was  not  recoverable  in  this  action.  But  the  residue 
of  Murray^s  testimony  was  correctly  rejected  by  the  Court, 
because  some  of  it  related  to  the  state  of  the  partnership 
business,  and  did  not  form  a  proper  subject  of  investigation  in 
a  suit  at  law;  and  because  another  portion  of  it  disclosed  the 
contents  of  an  account  book,  without  explaining  the  absence  of 
the  original.  Why  the  Court,  in  charging  the  jury  as  to  that 
part  of  Murray^s  testimony  which  was  retained,  alluded  to  an 
attempt  at  a  compromise  by  Sherdon  and  Brady^s  administra- 
tor, we  are  not  informed.  The  record  says  nothing  about  such 
an  attempt  at  the  time  Sherdon  made  the  admission  with  regard 
to  the  money  deposited  with  Brady  and  the  manner  of  dis- 
posing of  it.  But  supposing  the  admission  to  have  been  made 
under  the  circumstances  alluded  to,  the  charge  was  incorrect. 
An  offer,  concession,  or  admission,  made  in  the  course  of  an 
ineffectual  treaty  of  compromise,  and  constituting,  in  itself,  the 
point  yielded  for  the  sake  of  peace,  and  not  because  it  was  just 
or  true,  is  not  competent  evidence  against  the  party  making  it; 
but  the  law  is  otherwise  with  regard  to  an  independent  fact 
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admitted  to  be  true,  but  not  constituting  such  yielded  point. 
Peake's  Ev.,  19;  Turner  v.  Railton,  2  Esp.,  474;  Hartford 
Br.  Co.  V.  Granger  et  al.,  4  Conn.  R.,  142;  Marsh  v.  Gold,  2 
Pick.,  285;  Gerrish  v.  Sweetser,  4  Pick.,  374;  Sandborn  v. 
Neilson,  4  N.  H.  Rep.,  501.  The  charge  was  too  broad.  It 
excluded  the  admission  of  a  fact  simply  because  it  was  made 
during  an  attempt  to  compromise,  without  further  regard  to  its 
nature  and  object. 

There  is  also  a  defect  in  tlie  form  of  the  judgment.  The 
plaintiff  confessed  the  Y>\ea.  of  plene  administravit ;  the  judgment, 
therefore,  should  have  been  for  the  amount  found  by  the  jury 
to  be  levied  of  the  goods  of  the  intestate,  which  might  after- 
Avards  come  to  the  hands  of  the  defendant  to  be  administered. 

2  Tidd's  Pr.,  1017. 
[*261]        ^Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

D.  H.  Colerick  and  W.  H.  Coombs,  for  the  plaintiff. 

R.  Brackenridge  and  T  Johnson,  for  the  defendant. 


Davis  v.  Heady. 


Vendor  and  Purchaser — Tender  of  Deed. — If  by  a  contract  for  the  sale 
of  real  estate,  the  purchase-money  is  to  be  paid  before  the  eseculion  of  the 
deed,  it  is  no  defense  to  a  suit  on  a  note  given  for  the  purchase-money,  that 
the  deed  had  not  been  made  or  tendered.(a) 

Same — Want  of  Title. — If  to  a  suit  on  a  note  given  in  part  payment  for 
land,  &c.,  the  defendant  plead  that  the  vendor  liad  no  title,  that  he  had  not 
conveyed,  &c.,  a  replication  that  the  consideration  had  not  failed  as  alleged 
is  good. 

ERROR  to  the  Boone  Circuit  Court. 

Blackford,  J. — Heady  sued  Davis  in  debt  on  a  sealed  note 
for  the  payment  of  $200,  dated  the  8th  of  December,  1840,  and 
payable  the  1st  of  November,  1842.    Pleas:  1,  That  on  the  8th 

(a)See  SIu:  v.  Elhworlh,  5  lud.,  517. 
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of  December,  1840,  the  plaintiif  agreed,  by  a  title-bond,  to  sell 
to  the  defendaiu  a  certain  tract  of  land;  that  the  defendant  was 
to  pay  for  the  .^anic  §500 — $200  of  wliich  were  to  be  paid  on 
Jie  1st  of  Xovcinber,  1842;  that  tlie  plaintiff  agreed  by  said 
jond  that  on  or  before  the  first  of  November,  1842,  he  wonld 
nake  the  defendant  a  good  title  to  said  land  if  the  defendant 
hould  pay  said  §200;  that  the  note  sned  on  was  given  for  the 
payment  of  said  §200  in  consideration  as  aforesaid  ;  and  that 
the  plaintiff  neither  did  nor  would,  on  the  1st  of  November, 
1842,  make  or  offer  to  make  said  title,  though  often  requested. 
2,  That  the  note  sued  on  was  given  in  part  consideration  of 
the  land  mentioned  in  the  first  plea;  and  that  the  i)laintiff 
never  had  any  title  in  fee  for  said  land.  3,  That  the  note  sued 
on  was  given  in  part  consideration  that  the  plaintiff  would,  on 
or  before  the  1st  of  November,  1842,  make  to  the  defendant  a 
deed  in  fee  for  certain  land  (describing  it) ;  and  that  the  plain- 
tiff neither  did  nor  could,  on  said  day,  make  said  deed,  nor  did 
he  offer  to  make  it. 

The  plaintiff  craved  and  obtained  oyer  of  the  title-bond 
named  in  the  first  plea.  The  bond  was  conditioned 
[*262]  to  make  *a  good  title  for  the  land,  &c.,  on  or  before 
the  1st  of  November,  1842,  provided  the  last  ])ayment 
for  the  land  was  made  before  the  deed  was  to  be  executed.  The 
oyer  being  given,  tlie  plaintiff  demurred  to  the  first  plea.  Re- 
plication to  the  second  and  third  pleas,  that  the  consideration 
had  not  failed  in  manner  and  form  as  alleged,  and  demurrer  to 
the  replication.  The  demurrer  to  the  first  plea  was  sustained, 
and  the  demurrer  to  the  replication  was  overruled. 

The  issues  in  fact  were  submitted  to  the  Court,  and  judgment 
rendered  for  the  plaintiff. 

The  only  questions  in  this  case  are  as  to  the  validity  of  the 
first  plea,  and  of  the  replication  to  the  second  and  third  pleas. 
The  first  plea  is  bad.  It  appears  from  the  title-bond,  which, 
by  the  oyer,  is  a  part  of  that  plea,  that  the  plaintiff  had 
expressly  stipulated  that  the  purchase-money  should  be  r>a'd 
before  he  was  to  execute  the  deed.  It  is  no  defense,  therefore, 
to  a  suit  for  the  money,  that  the  deed  had  not  been  made  or 
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tendered.  The  replication  is  sustained  by  the  case  of  Thomas 
V.  Quick,  5  Blackf.,  334. 

Per  Curiam. — The  judgment  is  affirmed  with  five  per  cent. 
damages  and  costs. 

C.  C.  Nave,  for  the  plaintiff. 

W.  W.  Wick,  for  the  defendant. 


Ferguson  v.  Rhoades. 

Vendor  and  Purchaser — Pleading. — Assumpsit.  The  first  count  was  as 
follows:  That  on  the  28th  of  December,  1840.  the  defendant  sold  to  the 
plaintiff  a  lot  of  ground  numbered  12  in  the  town  of  Richmond,  and,  on  the 
sale  thereof,  executed  to  the  plaintiff  a  penal  bond  in  tlie  sum  of  $1,000, 
with  a  condition,  which,  after  reciting  the  said  sale  for  tlie  sum  of  $500, 
payable  as  follows,  $100  in  liand,  a  note  for  $100  payable  on  the  first  of 
October,  1841,  and  a  note  for  $300  payable  on  the  first  of  October,  1842,  was 
for  the  executing,  by  the  defendant  to  the  plaintiff,  of  a  good  and  sufiicient 
warranty  deed  for  the  said  lot  on  the  payment  of  said  notes ;  that,  on  tlie 
execution  of  said  bond,  the  plaintiff  paid  the  defendant  the  $100  in  casli, 
and  executed  the  notes  in  the  condition  of  the  bond  mentioned,  and  entered 
into  possession  of  the  lot;  that,  at  the  time  of  said  sale,  there  was  an  unpaid 
mortgage  on  tlie  lot  previously  executed  by  one  A,  the  former  owner  of 
said  lot,  before  the  defendant  had  any  title  to  it,  to  one  £,  for  the  sum  of 
$300,  of  which  mortgage  the  plaintiff  was  ignorant  until  long  after 

[*263]  *his  purchase ;  that  afterwards,  in  1842,  the  lot  was  sold  under  a 
decree  on  the  mortgage,  and  the  purchaser  under  the  decree  turned 
the  plaintiff  out  of  possession  ;  that  the  defendant,  therefore,  wa«  unable 
to  make  the  plaintiff  a  title  to  the  lot;  and  that  the  plaintiff,  before  notice 
of  the  mortgage,  had  made  valuable  improvements,  &c.;  yet  the  defendant, 
though  often  requested,  had  refused  to  pay  the  $100  paid  on  the  lot,  or  to 
pay  for  the  improvements.  Held,  that  this  count  was  bad,  it  containing  no 
promise  on  which  the  action  could  be  supported. 

Same. — The  second  count  was  for  money  had  and  received,  &c.  One  ground 
relied  on  to  support  this  count  was,  that  the  defendant  had  no  title  to  the  lot 
sold  to  the  plaintiff,  as  stated  in  the  first  count ;  and  to  show  such  want  of 
title,  the  mortgage,  decree,  and  sale  under  the  decree,  mentioned  in  the  first 
count,  were  proved.  Held,  that  the  mortgagor's  title  not  being  proved,  the 
evidence  was  insufiicient. 

Same — Practice. — In  this  case  there  were  pleas  to  the  first  count,  and  general 
demurrers  to  the  pleas.  Held,  that  the  first  count  being  bad,  the  defendant 
was  entitled  to  judgment  on  the  demurrers. 
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ERROR  to  the  Wayne  Circuit  Court. 

Blackford,  J. — Blioades  brought  an  action  of  assumpsit 
against  Ferguson.  The  declaration  contains  two  counts.  The 
first  count  is  substantially  as  follows:  That  on  the  28th  of 
December,  1840,  the  defendant  sold  to  the  plaintiif  a  lot  of 
ground,  numbered  twelve,  in  the  town  of  Richmond,  and,  on 
the  sale  thereof,  executed  to  the  plaintitf  a  penal  bond  in  the 
sum  of  $1,000,  with  a  condition,  which,  after  reciting  the  said 
sale  for  the  sum  of  $500,  payable  as  follows :  $100  in  hand,  a 
note  for  $100,  payable  on  the  1st  of  October,  1841,  and  a  note 
for  $300,  payable  on  the  1st  of  October,  1842,  was  for  the  exe- 
cuting, by  the  defendant  to  the  plaintiff,  of  a  good  and  sufficient 
warranty  deed  for  the  said  lot,  on  the  payment  of  said  notes; 
that  on  the  execution  of  said  bond,  the  plaintiff  paid  the  de- 
fendant the  $100  in  cash,  and  executed  the  notes  in  the  condi- 
tion of  the  bond  mentioned,  and  entered  into  possession  of  the 
lot;  that,  at  the  time  of  said  sale,  there  was  an  unpaid  mort- 
gage on  the  lot  previously  executed  by  one  Miller,  the  former 
owner  of  said  lot,  before  the  defendant  had  any  title  to  it,  to 
one  Derickson,  for  the  sum  of  $300,  of  which  mortgage  the 
plaintiff  was  ignorant  until  long  after  his  purchase;  that  after- 
wards, in  1842,  the  lot  was  sold  under  a  decree  on  the  mort- 
gage, and  the  purchaser  under  the  decree  turned  the  plaintiff 
out  of  possession  ;  that  the  defendant,  therefore,  is 
[*264]  unable  to  make  the  plaintiff  a  title  to  the  lot;  *and 
that  the  plaintiff,  while  in  possession  of  the  lot,  and 
before  notice  of  the  mortgage,  made  valuable  improvements, 
&c.;  yet  the  defendant,  though  often  requested,  has  refused  to 
pay  the  $100  paid  on  the  lot,  or  to  pay  for  the  improvements. 

The  second  count  is  a  general  one  for  money  paid,  money 
had  and  received,  work  and  labour,  and  goods  sold  and  deliv- 
ered. 

There  are  five  pleas.  The  first  is  non-assumpsit  to  both 
counts.  The  second,  third,  and  fourth  are  only  to  the  first 
count.  The  fifth,  which  is  to  the  second  count,  is  a  plea  of  pay- 
ment. There  were  general  demurrers  to  the  second,  third,  and 
fourth  pleas.  The  demurrer  to  the  third  plea  was  overruled, 
Vor..  YIT.— 19       (289) 
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and  the  demurrers  to  the  others  were  sustained.  It  is  unneces- 
sary to  examine  the  pleas  demurred  to,  as  they  are  only  pleaded 
to  the  first  count,  and  that  count  can  not  be  sustained.  It  is 
bad  in  substance,  on  the  ground  that  it  contains  no  promise  on 
which  the  action  of  assumpsit  can  be  supported.  The  Court, 
in  deciding  on  the  demurrers  to  the  pleas,  said  nothing  as  to 
the  first  count  to  which  they  were  ])leaded,  and  thus  permitted 
that  count  to  stand  as  valid.  This  is  an  error  of  which  the 
defendant  may  complain,  whether  the  pleas  demurred  to  were 
good  or  bad. 

There  were  issues  in  fact  on  the  first  and  fifth  pleas.  There 
was  also  an  issue  on  the  third  plea;  but  that  plea  being  only 
to  the  first  count,  was  immaterial.  The  cause  was  submitted 
to  the  Court,  and  judgment  rendered  for  the  plaintiff. 

The  following  is  the  evidence :  1,  A  title-bond  executed  by 
the  defendant  to  the  plaintiff,  as  described  in  the  first  count; 
2,  The  mortgage  described  in  that  count ;  3,  A  decree  for  the 
complainant  in  a  suit  by  the  mortgagee  against  the  mortgagors, 
Miller  and  wife,  on  the  mortgage,  and  a  sale  under  the  decree, 
to  one  Joseph  Derickson,  of  the  lot  mortgaged ;  4,  Parol  evi- 
dence of  the  sale  of  said  lot,  as  shown  by  the  title-bond. 

This  evidence  does  not  authorize  a  .judgment  for  the  plain- 
tiff. One  ground  relied  on  to  support  the  action  is,  that  the 
defendant  had  no  title  to  the  lot  sold  ;  and  to  show  his  want  of 
title,  the  mortgage,  decree,  and  sale  under  the  decree,  were 
proved.  An  obvious  defect  in  the  evidence  appears 
[*265]  *from  its  not  showing  that  Miller  and  wife,  tlie 
mortgagors,  ever  had  any  interest  in  the  lot.  If  the 
mortgagors  had  no  title  to  the  lot,  the  mortgage,  or  proceedings 
in  the  suit  on  it,  are  no  evidence  in  the  case  of  the  defendant's 
want  of  title;  and  if  the  mortgagors  had  an  interest  in  the  lot, 
the  plaintiff  should  have  proved  it. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

J.  S.  Neioman,  for  the  plaintiff.  : 

W.  A.  Bickle,  for  the  defendant.  ?' 
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Bunts  v  Cole  and  Another. 

JuDiciAX  Sale — Fkaud  by  Purchaser. — If  a  bidder  at  sheriff's  sale  of 
real  estate  prevent  others  from  bidding,  by  representations  respecting  the 
object  of  his  bid,  and  then  buy  the  property  at  the  sale  at  a  price  much  be- 
low its  value,  the  sale  is  void  as  against  public  policy,  and  as  a  fraud  upon 
the  judgment-debtor  and  his  creditors.(o) 

Chancery — Practice. — If  a  defendant  in  chancery  submit  the  cause  on  bill, 
answer,  and  deiDOsitions,  the  filing  of  a  replication  is  waived. 

ERROR  to  the  LaGrange  Circuit  Court. 

Sullivan,  J. — The  bill  iu  this  case  was  filed  by  Bunts,  the 
plaintiff  iu  error,  to  set  aside,  as  fraudulent,  a  sale  of  a  tract 
of  land  made  by  the  sheriff  of  LaGrange  county.  The  bill 
states  that,  by  virtue  of  a  judgment  and  execution  in  favour 
of  one  Mcllvaine  for  the  sum  of  about  $50,  a  tract  of  land 
belonging  to  the  complainant,  of  the  value  of  $700,  was  sold 
by  the  sheriff  of  the  county  of  LaGrange,  and  purchased  by 
Francis  F.  Jewitt,  at  and  for  a  sum  barely  sufficient  to  satisfy 
the  judgment;  that  fraudulent  means  were  resorted  to  by 
Jewitt  to  purchase  the  land  at  a  price  greatly  below  its  real 
value ;  that  while  the  sale  was  progressing,  he  represented  to 
persons  who  were  bidding  for  the  land,  that  the  complainant 
had  deserted  his  wife  and  children,  leaving  them  in  a  destitute 
condition,  and  that  he,  as  the  agent  of  Allen  B.  Cole,  a  son  of 
the  complainant's  wife  by  a  former  husband,  wished  to  pur- 
chase the  land  for  the  benefit  of  complinant's  family;  that  by 
means  of  his  representions,  &c.,  persons  were  induced 
[*266]  to  refrain  from  bidding,  &c.  The  bill  ^further  states,, 
Jewitt  acted  as  the  agent  of  Cole  in  making  said  pur- 
chase, and  that  the  purchase-money  was  furished  by  Cole. 
Jewitt  and  Cole  are  made  defendants  to  the  bill. 

Cole,  in  his  answer,  admits  the  sale  of  the  land  by  the 
sheriff,  and  the  purchase  of  it  by  Jewitt  as  his  agent.  He  says 
that  a  short  time  before  the  land  was  sold,  being  then  a  resi- 
dent of  Hamilton  county,  he  visited  his  mother,  the  wife  of  the 

(a)Oi\brrt  t    Oarler,  10  Ind.,  16  ;  24  Id.,  264. 
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complainant,  in  LaGrange  county;  that  he  found  her  residing 
on  said  land,  abandoned  by  her  husband,  and  supporting  her- 
self by  her  own  labour;  that  he  thereupon  determined  to 
purchase  the  land,  intending  it  for  the  use  of  his  mother  and 
her  children  so  long  as  they  wished  to  live  on  it;  that  he  em- 
ployed his  co-defendant,  Jewitt,  to  purchase  the  land  for  him, 
and  furnished  him  with  $54.50  with  which  to  make  the  pur- 
chase. He  admits  that  the  sheriff  conveyed  the  land  to  Jewitt, 
and  that  Jewitt  has  since  conveyed  it  to  him. 

The  answer  of  Jewitt  admits  the  purchase  of  the  land  at 
the  sheriff's  sale  by  the  respondent,  as  the  agent  of  Cole,  for 
the  sum  of  $54.  It  denies  that  the  respondent  made  any  false 
representations  to  prevent  others  from  bidding  for  the  land, 
but  admits  that  he  did,  at  and  pending  the  sale,  make  it  known 
to  some  persons  that  he  was  bidding  for  the  land,  not  for  him- 
self, but  for  his  co-defendant  Cole,  whose  object  was  to  purchase 
it  as  a  home  for  his  mother.  The  respondent  admits  that, 
while  the  sale  was  progressing,  a  stranger  who  was  present 
offered  a  bid  for  the  land,  or  talked  about  doing  it,  but  when 
he  was  informed  that  i-espondent  was  acting  as  the  agent  of 
Cole,  he  declined  bidding.  He  admits  that  he  received  a 
deed  for  the  land  from  the  sheriff,  and  says  he  has  conveyed 
to  Cole. 

No  replications  to  the  answers  were  filed;  depositions  were 
taken;  and  at  the  final  hearing  on  bill,  answers,  and  deposi- 
tions, the  Court  dismissed  the  bill. 

Frederick  Hamilton  swore,   that  he   was  the  sheriff  of  La 

Grange  county  at  the  time  the  land  was  sold,  and  that  the 
sale  was  conducted  by  himself  in  person ;  that  there  were  sev- 
eral persons  at  the  sale,  but  that  no  one  bid  except  Jewitt  and 

another  man  who  was  a  stranger  to  the  witness;  that  when  the 
the  stranger  bid  for  the  land,  Jewitt  took  him  aside, 

[*267]     they  *shortly  returned,  and  the  stranger  then   with- 
drew his  bid  and  would  not  bid  again ;  that  before  he 

was  taken  away  by  Jewitt,  he  appeared  to  be  anxious  to  bid ; 

that  witness  described  the  land  to  him,  and  told  him  the  title 

was  good.     The  witness  further  says,  that  Jewitt  told  him  that 
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he  was  purchasing  the  land  for  the  benefit  of  the  wife  and 
children  of  Bunts,  on  hearing  which,  he,  the  witness,  did  not 
care  how  cheap  the  land  sold,  and  so  told  the  stranger. 

Jonathan  Wooch-vff  SAvears  that  he  did  not  attend  the  sale 
and  bid,  because  he  was  assured  by  Jewitt,  that  Mrs.  Bunts 
■would  pay  him  a  debt  that  her  husband  owed  him;  that  he 
considered  Jeicitt  to  be  responsible  for  the  debt,  and  had  it 
not  been  for  what  Jewitt  and  Mrs.  Bunts  said,  and  the  arrange- 
ment made  by  them,  he  should  have  attended  the  sale  and  bid 
more  than  Jewitt  did.  He  understood  the  object  they  had  in 
view  to  be,  that  Mrs.  Bunts  might  get  the  land  as  cheap  as 
possible.  He  further  states  that  neither  Jewitt  nor  Mrs.  B.  paid 
him,  but  that  Bunts  himself  paid  the  debt. 

James  H.  Holmes  testifies,  that  he  did  not  attend  the  sale 
and  bid  for  the  land  as  he  intended,  because  he  was  assured 
by  Jewitt,  that  a  debt  that  Bxmts  owed  him  should  be  paid ; 
and,  also,  because  he  was  told  by  Jewitt  that  the  land  was  to  be 
purchased  for  the  use  of  Mrs.  Bunts  and  her  children. 

Three  witnesses  swore  that  the  land  with  the  improvements 
was  worth,  at  the  time  of  the  sale,  |500. 

The  testimony  very  clearly  proves  that  the  conduct  of  Jewitt, 
however  humane  his  motives  were,  prevented  competition  at 
the  sale.  Through  his  representations,  the  property  of  the 
complainant  was  sold  at  a  great  sacrifice.  His  appeals  to  the 
sympathies  of  the  bystanders  were  well  calculated  to  prevent 
them  from  bidding  for  the  land.  This  was  against  public  pol- 
icy. The  law  provides,  in  various  ways,  for  a  fair  competition 
in  sales  made  by  its  authority,  and  whatever  prevents  it  is  a 
fraud  on  the  sale.  Jones  v.  Caswell,  3  Johns.  Cas.,  29.  It  is 
also  a  fraud  on  the  debtor  and  his  remaining  creditors,  by 
depriving  the  former  of  the  opportunity  of  obtaining  a  full 
equivalent  for  the  property,  which  is  devoted  to  the  payment 
of  his  debts.  lb.  If  underbidders  or  puffers  are  employed 
at  an  auction  to  enhance  the  price  and  deceive  other  bid- 
ders, and  they  are  in  fact  misled,  the  sale  will  be 
[*268]  *held  void  as  against  public  policy.  The  reason  is, 
that  a  fair  competition  is  prevented.     The  parties  do 
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not  meet  on  equal  terms.  The  same  equitable  principle  must 
prevail,  where  competition  is  prevented  by  any  combination  or 
trick,  on  the  part  of  the  bidders,  to  the  serious  injury  of  the 
debtor.  JDoolin  v.  Ward,  6  Johns.  R.,  194;  Wilbur  v.  How,  8 
Johns.  R.,  444. 

The  omission  to  file  a  replication  can  not,  under  the  cir- 
cumstances, be  assigned  for  error.  The  defendant,  having 
consented  to  submit  the  cause  on  bill,  answers,  and  depositions, 
must  be  considered  as  having  waived  it.  Demaree  et  al.  v. 
DrisUll,  3  Blackf.,  115. 

We  are  of  opinion,  that  the  sale  referred  to  in  the  bill  was 
a  fraud  on  the  complainant  and  must  be  set  aside.  The  pur- 
chase was  made  by  Jewiit  as  the  agent  of  Cole,  and  with  his 
money.  Cole  is  not  an  innocent  purchaser;  he  is  affected  by 
the  acts  of  his  agent.  He  is,  however,  entitled  to  be  refunded 
the  purchase-money,  which  was  applied  to  pay  the  complain- 
ant's debt. 

The  Court  reversed  the  decree  with  costs,  and  decreed  that 
the  sheriff's  sale  was  void,  but  that  Cole  should  retain  a  lien 
on  the  land  for  the  money  paid  by  him,  &c. 

J.  B.  Howe,  for  the  plaintiff. 

W.  H.  Coombs,  the  defendants. 


Starbuck  v.  Lazenby,  in  Error. 

THE  declaration  in  assumpsit  contained  a  count  on  a  prom- 
issory note  and  a  general  count  for  goods  sold  and  delivered. 
Judgment  by  default.  Held,  tliat  a  writ  of  inquiry  was  neces- 
sary. McFall  et  al.  v.  Wilson  et  al,  6  Blackf.,  260.  (4  Ind.,  78.) 
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[*269]  *Grimes  V.  Alsop. 

Pleading. — A  plea  putting  in  issue  matters  of  fact  and  of  record  should  con- 
clude to  the  country,  and  the  issue  should  be  tried  by  a  jury. 

Same — Practice. — A  matter  of  fact,  improperly  alleged  in  pleading  to  be  a 
matter  of  record,  may  be  referred  to  a  jury. 

ERROR  to  the  Carroll  Circuit  Court. 

Dewey,  J. — Covenant  on  the  warrunties  in  a  deed  of  bargain 
and  sale.  The  dechiration  sets  out  a  covenant  of  seisin,  a  cov- 
enant that  the  premises  conveyed  were  free  from  incumbrance, 
and  a  covenant  for  quiet  enjoyment;  alleges  that  the  defendant 
was  not  seised,  that  the  premises  were  not  free  from  incum- 
brance, and  that  the  defendant  had  not  secured  the  plaintiff  in 
the  quiet  enjoyment  of  the  premises;  and  then  avers  that,  at 
the  time  of  the  execution  and  delivery  of  the  deed,  there  was 
an  unsatisfied  judgment  against  tlie  defendant,  on  which  an 
execution  was  afterwards  issued,  by  virtue  of  which  the  sheriff 
sold  the  premises  to  a  third  person,  who  evicted  the  plaintiff. 
There  is  no  averment  o? pvout  patet  per  recordum.  The  defend- 
ant pleaded  that  there  was  no  record  of  the  judgment,  the  exe- 
cution, or  the  sheriff's  sale,  as  set  out  in  the  declaration;  that 
the  plaintiff  had  not  been  evicted ;  that  the  defendant  was  law- 
fully seised;  that  the  premises  were  free  from  incumbrance; 
and  that  the  defendant  had  defended  tlie  plaintiff  in  quiet  pos- 
session. The  plea  has  no  clause  of  verification,  nor  does  it 
conclude  either  to  the  Court  or  country.  The  plaintiff  replied 
that  there  was  a  record  of  the  judgment,  the  execution,  and  the 
sheriff's  sale;  -that  the  plaintiff  was  evicted;  and  that  the 
premises  were  not  free  from  incumbrance;  concluding  with  a 
verification  by  the  record.  There  was  a  jury  trial ;  verdict  and 
judgment  for  the  plaintiff. 

It  is  contended  that  the  trial  should  have  been  by  the  Court, 
and  that  submitting  the  issue  to  the  jury  was  erroneous. 

There  was  not  much  attention  paid  to  accuracy  of  pleading 
in  the  declaration,  the  plea,  or  the  replication.  The  declara- 
tion, however,  substantially  assigns  a  breach  of  the  covenants 
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against  incumbrance,  and  for  quiet  enjoyment.  In  doing 
so,  it  alleges  both  matter  of  record  and  of  fact.  The 
[*270]  ^sheriff's  sale,  at  least,  is  of  the  latter  description,  and 
could  be  proved  only  by  his  deed,  which  was  not  a 
matter  of  record.  The  plea  denies,  in  substance,  all  the  alle- 
gations of  the  declaration  in  assigning  the  breach,  and,  of 
course,  puts  in  issue  both  matter  of  record  and  matter  of  fact. 
A  plea  of  this  character  should  conclude  to  the  country,  and  be 
tried  by  a  jury.  1  Chitt.  PI.,  556,  558.  The  replication  is 
nothing  but  a  repetition  of  the  declaration,  except  that  it 
improperly  avers  that  the  sheriff's  sale  was  a  matter  of  record, 
and  refers  it  to  the  Court  for  trial.  But  this  improper  aver- 
ment does  not  affect  the  validity  of  the  trial  by  the  jury. 
Brown  v.  Van  Deuzer,  10  Johns.,  51. 

Per  Curium. — The  judgment  is  affirmed  with  costs. 

A.  L.  Robinson,  for  the  plaintiff. 

D.  D.  Pratt,  for  the  defendant. 


Gott  v.  Mitchell. 


Execution — Justification  to  Officer. — An  execution  legal  on  its  face,  and 
showing  justification  in  the  Court  that  issued  it,  though  it  issued  irregu- 
larly— even  without  a  judgment — is  a  justification  to  the  officer  acting  under 
it,  notwithstanding  he  had  notice  of  the  irregularity. 

ERROR  to  the  Montgomery  Circuit  Court. 

Dewey,  J. — -Trespass  for  taking  and  carrying  away  goods. 
Plea,  not  guilty.  The  cause  was  submitted  to  the  Court  upon 
the  following  facts:  One  Brooks  confessed  a  judgment  before 
a  justice  of  the  peace  for  more  than  $20.00,  on  a  voluntary 
appearance,  and  without  making  oath  that  the  debt,  for  which 
the  judgment  was  confessed,  was  justly  due,  &c.  An  execution 
in  the  usual  form  (not  showing  the  want  of  the  oath)  was  issued 
upon  the  judgment,  and  placed  in  the  hands  of  the  defendant, 
a  constable.     He  levied  the  writ  upon  the  goods  named  in  J  He 
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declaration,  they  being  the  property  of  Brooks.  Subsequently, 
two  writs  of  fi.  fa.  against  Brooks  were  regularly  issued  from 
the  Circuit  Court,  and  delivered  to  the  plaintiff,  a  sheriff,  who 
levied  them  upon  the  same  property  which  had  been  taken  by 
the  defendant,  gave  him  notice  that  the  judgment  on 
*271]  which  his  execution  *had  issued  was  confessed  with- 
out oath,  and  forbade  him  to  proceed  any  further. 
The  defendant,  notwithstanding,  re-took  the  property  and  sold 
it  on  tlie  execution.  The  Circuit  Court  found  for  the  defend- 
ant, and  rendered  judgment  accordingly. 

The  statute  prohibits  justices  of  the  peace  from  rendering 
judgment  by  confession,  on  voluntary  appearance,  without  an 
oath  by  the  party  confessing  that  the  debt  is  just,  &<i.,  for 
more  than  $20.00;  but  it  provides  that,  though  the  oath  be 
admitted,  the  judgment  shall  be  valid  against  the  defendant 
and  his  representatives.     R.  S.,  1838,  p.  365. 

It  is  contended  that  this  statute  rendered  the  confessed  judg- 
ment a  nullity  as  to  all  persons  not  a  party  to  it;  and,  there- 
fore, the  constable  committed  a  trespass  in  proceeding  to  sell 
the  goods  which  he  had  seized,  after  the  levy  of  the  execution 
in  the  sheriff's  hands,  and  after  notice  that  the  justice's  judg- 
ment had  been  rendered  without  the  proper  oath. 

The  premiss  may  be  true,  but  the  inference  is  not  correct. 
The  question  here  is  not,  whether  the  regular  execution-credi- 
tors of  Brooks  had  any  means  of  avoiding  their  regular  judg- 
ment confessed  before  the  justice;  but  the  inquiry  is,  whether 
the  defendant  was  justified  in  executing  the  writ,  under  which 
he  acted.  That  writ  was  legal  upon  its  face,  and  showed  juris- 
diction in  the  justice.  The  law  is,  that  a  writ,  having  these 
characteristics,  however  irregularly  issued,  even  though  there  be 
no  judgment  on  which  to  found  it,  is  a  justification  to  an  officer 
acting  under  it.  Nor  did  the  notice,  given  to  the  defendant 
before  he  completed  the  execution  of  the  writ,  affect  his  author- 
ity. He  was  not  bound  to  look  beyond  his  process.  Had  he 
seen  fit  to  assume  the  responsibility  of  judging  for  himself, 
whether  the  circumstances  under  which  the  writ  issued,  would 
have  excused  him  for  not  obeying  it,  he  might  have  done  so; 

^297) 


271-72       SUPREME  COURT  OF  INDIANA. 

Hooker  and  Othera  v.  The  State,  on  the  relation  of  Haynes  and  Another, 

and  perhaps  the  excuse  would  have  been  sufficient.  But  he 
was  not  bound  to  run  the  hazard.  These  principles  are  estab- 
lished by  the  cases  o-f  Tarlton  v.  Fisher,  Dougl.,  671,  and 
Whitworth  v.  Clifton,  1  M.  &  Rob.,  cited  in  4  Harr.  Digest, 
2924.     The  judgment  of  the  Court  is  correct. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

jB.  C.  Gregory,  for  the  plaintiff. 

H.  S.  Lane  and  S.  C.  Willson,  for  the  defendant. 


p272]     *HooKER  and  Others  v.  The  Stat£,  on  tlie  RcIa 
tion  of  Haynes  and  Another. 

Justice's  Bond  —  Pleading. —  Suit  by  the  State,  on  the  relation  of  A,  on  a 
justice's  bond,  brought  for  money  collected  by  the  justice  on  a  judgment 
rendered  by  him,  and  alleged  to  have  been  assigned  to  the  relator.  Held, 
that  a  plea  denying  the  assignment  should  be  sworn  to. 

Same. — The  plea  o(  Jiil  debet  to  debt  on  bond  is  bnd  on  general  demurrer. 

Legax  Tender. — A  ju.stice  of  tlie  peace  has  no  authority,  without  special 
directions  from  the  judgment-creditor,  or  person  entitled  to  the  judgment, 
to  receive  any  thing  but  gold  or  silver  in  payment  of  a  judgment  rendered 
by  him. 

AssignjNIEnt  of  Justice's  Judgment. — The  judgment  of  a  justice  of  the 
peace  may,  by  statute,  be  so  assigned  as  to  authorize  the  assignee  to  be  the 
relator,  in  a  suit  on  the  justice's  bond  for  the  money  collected  by  the  justice 
on  the  judgment. 

Practice. — A  judgment  sliown  to  be  riglit  by  the  evidence  in  the  record,  will 
not  be  reversed  on  account  of  any  instructions  given  to  the  jury.(a) 

Same. — The  issue  on  a  plea  of  nal  liel  record  should  be  tried  by  the  Court  and 
not  by  a  jury. 

The  Court  of  a  justice  of  the  petce  is  a  Court  of  record. (6) 

ERROR  to  the  Warren  Circuit  Court. 

Blackford,  J. — This  was  an  action  of  debt  against  Hooker 
and  others  on  the  bond  of  a  justice  of  the  peace.  To  show 
a  breach  of  the  condition  of  the  bond,  the  declaration  alleges 
that  one  Evans  obtained  a  judgment  before  the  justice  for  a 


(a)rreagarden  v.  Betjield,  11  Ind.,  522. 
{b)Draggoo  T.  Graham,  9  Ind.,  212. 
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certain  iiam  of  money;  that  Evans  assigned  the  judgment  to 
the  rekitoi-^s  on  the  justice's  docket,  of  wliich  the  justice  had 
notice;  that  the  judgment-debtor  paid  the  amount  of  the  judg- 
ment to  the  justice;  that  the  relators,  before  the  commence- 
ment of  the  Buit,  demanded  the  money  of  the  justice  at  his 
office,  and  th^t  payrnent  was  refused. 

The  defendants  pleaded  as  follows:  1,  Nil  debet;  2,  Nul  tiel 
record;  3,  That  the  judgment-debtor  had  not  paid  the  judg- 
ment; 4,  That  the  money  had  not  been  demanded  of  the  justice; 
5,  That  the  money  received  by  the  justice,  in  payment  of  the 
judgment,  was  in  bank  notes  of  the  State  Bank  of  Illinois, 
which  notes,  at  the  time  they  were  so  received,  were  current  in 
the  State  o^  Indiana,  and  receivable  in  some  of  the  branches  of 
the  State  Bank  of  said  State,  and  which  notes  the  justice  had 
tendered  to  the  relators,  &c.;  6,  The  same  with  the  5th ;  7, 
T'hat  the  judgment  had  not  been  transferred  to  the  relators;  8, 
The  same  with  the  7th. 

The  seventh  and  eighth  pleas  were  correctly  rejected, 
f*273]  on  *the  plaintiff's  motion,  they  not  being  sworn  to. 
The  first,  fifth  and  sixth  pleas  were  demurred  to,  and 
the  demurrer  sustained.  The  first  plea  is  bad,  the  suit  being 
on  a  bond.  The  other  pleas  demurred  to  are  also  bad.  The 
justice  had  no  autiiority,  without  special  directions  from  tlie 
judgment-creditor,  or  person  entitled  to  the  judgment,  to 
receive  anything  in  payment  of  the  judgment  but  gold  or 
silver.  Const.  U.  States,  art.  1,  sect.  10.  By  receiving  bank 
notes  in  payment,  without  such  directions,  the  justice  rendered 
himself  liable  to  the  plaintiff,  in  lawful  money,  for  the  amount 
received.  (1) 

Issues  were  joined  on  the  second,  third  and  fourth  pleas. 
The  cause  was  tried  by  a  jury,  and  a  verdict  and  judgment 
were  rendered  for  the  plaintiff. 

The  plaintiffs  in  error  contend  that  the  suit  could  not  be 
lustained  for  the  use  of  the  relators,  the  judgment  not  being 
assignable.  We  think,  however,  that  the  statute  of  1838 
authorized  such  an  assignment  of  the  judgment  as  would  jus- 
tify the  present  action.     R.  S.,  1838,  p.  376,  sect.  56. 
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Several  instructions  asked  for  by  the  plaintiff  were  given, 
and  one  asked  for  by  the  defendants  was  refused.  These 
'nstructions  need  not  be  examined,  as  the  record  contains  the 
evidence,  and  shows  clearly  that  the  issues  of  fact  were  rightly 
decided.  There  was,  however,  one  issue,  viz.,  that  on  the  plea 
of  nul  tiel  record,  which  should  have  been  tried  by  the  Court. 
It  was,  to  be  sure,  the  judgment  of  a  justice  of  the  peace  that 
was  in  question,  but  his  Court  must  be  considered  as  a  Court 
of  record.  A  Court  that  is  bound  to  keep  a  record  of  its  pro- 
ceedings, and  that  may  fine  or  imprison,  is  a  Court  of  record. 
3  Blacks.  Comm.,  24.  A  justice's  Court  is  within  that  defi- 
nition. (2) 

Per  Curiam. — The  judgment  is  reversed.  Cause  remanded, 
<&:c. 

R.  A.  Chandler,  for  the  plaintiffs. 

B.  F.  Gregory,  for  the  defendant. 

(1)A  marshal  has  no  right  to  receive  anything  in  discharge  of  an  execution 
but  gold  or  silver,  unless  by  the  authority  of  the  plaintifi".  Griffin  el  al.  t. 
Thompson,  2  Howard,  244 ;  McFarland  v.  Gvdn,  3  Id.,  717. 

(2)In  New  Jersey,  a  justice's  Court  is,  by  the  terms  of  the  statute,  a  Court  of 
record.     Hinchman  v.  Cook,  1  Spencer's  R.,  271. 


[*274]  Ricketts  v.  Ash. 

Tenants  Holding  Over — Jurisdictfon. — The  jurisdiction  of  the  justices  of 

the  peace,  under  the  act  of  1838.  concerning  tenants  holding  over,  is  not 

limited  as  to  the  amount  of  damages. 
Same — Statute  Construed. — That  statute  only  autliorizes  proceedings  for 

tlie  recovery  of  the  possession  of  real  estate,  and  damages  for  its  detention. 

It  lias  no  relation  to  jjersonal  property. 

ERROR  to  the  Putnam  Circuit  Court. 

Blackford,  J. — This  is  a  proceeding  instituted  by  Ash, 
before  two  justices  of  tlie  peace,  under  the  statute  of  1838,  con- 
cerning tenants  holding  over.  The  complaint  states  that  the 
plaintiH'  leased  to  the  defendant  a  certain  house  and  lot,  which 
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are  described,  and  the  goods  and  chattels  and  household  furni- 
ture then  in  the  house,  for  one  year,  in  consideration  of  the 
sum  of  $200  for  the  rent  of  said  premises;  that  the  defendant 
entered  on  the  premises  and  possessed  the  same  for  said  term, 
which  had  long  since  expired;  that  the  plaintiff  had,  on,  &c., 
demanded  possession  of  the  premises,  whicli  demand  had  been 
refused.  Damage,  $100.  The  defendant  having  appeared,  the 
suit  was  tried,  and  judgment  rendered  for  the  plaintiff". 

The  defendant  appealed  to  the  Circuit  Court.  The  cause 
was  there  tried,  and  the  following  verdict  given,  viz.:  The  jury 
find  that  the  plaintiff*  is  entitled  to  the  legal  possession  of  the 
premises  in  the  complaint  mentioned,  and  assess  the  plaintiff''3 
damages  for  the  unjust  detention  thereof  at  the  sum  of  $60.00. 
Judgment  as  follows:  It  is  therefore  considered  that  the  plain- 
tiff" recover  against  the  defendant  the  possession  of  the  said 
premises,  together  with  the  sum  of  $60.00,  his  damages  as 
aforesaid  assessed  for  the  unjust  detention  thereof,  &c. 

The  defendant  contends  that  the  justices  have  no  jurisdic- 
tion in  a  case  for  so  large  a  sum  as  that  claimed  as  damages 
in  this  case.  This  objection  is  untenable,  there  being  no  limit 
in  the  statute  as  to  the  amount  of  damages  that  may  be  claimed. 
Tlie  judgment  must,  however,  be  reversed  on  another  ground. 
The  complaint  is  that  the  plaintiff"  had  leased  to  the  defendant 
a  certain  house  and  lot,  and  goods  and  chattels  and  household 
furniture  in  the  house,  in  consideration  of  the  sum  of 
[*275]  $200  for  the  rent  of  said  premises.  It  is  ^evident 
that  the  word  premises  there  means  both  the  real  and 
personal  property  leased.  The  verdict  is,  that  the  plaintiff"  was 
entitled  to  the  premises  in  the  complaint  mentioned,  that  is,  the 
said  real  and  personal  property;  and  the  judgment  is  for  the 
possession  of  the  said  premises,  plainly  meaning  all  the  property 
alleged  to  have  been  leased.  It  thus  appears,  that  the  plaintiff" 
claimed  the  possession  of  personal  as  well  as  real  property,  and 
has  obtained  a  verdict  and  judgment  for  the  possession  of  both, 
and  damages  for  the  detention  of  both.  The  statute,  under 
which  the  complaint  was  filed,  only  authorizes  this  preceeding 
for  the  recovery  of  the  possession  of  real  estate,  and  damages 
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for  its  detention.  It  has  no  relation  whatever  to  personal 
property.     R.  S.,  1838,  p.  584. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

J.  31.  Hanna,  for  the  plaintiff. 

J.  Cowgill,  for  the  defendant. 


Stephens  and  Another  v.  Lawson. 

Failure  of  Officer  to  Allow  Exemptiox. — If  a  constable  having  levied 
an  execution  on  the  debtor's  goods,  refuse  to  permit  liim,  he  having  a  fam- 
ily, to  retain  $100  worth  thereof  as  exempt  from  execution,  but  sell  the 
same  on  the  execution,  he  may  be  sued  in  trespass.(a) 

Practice. — If  objectionable  testimcmy  admitted  by  the  the  Circuit  Court,  do 
not  appear  to  have  been  objected  to,  it  will  be  presumed  that  it  "was  ad- 
mitted by  consent. 

ERROR  to  the  Monroe  Circuit  Court. 

Sullivan,  J. — Trespass  by  Lawson  against  the  plaintiffs  in 
error,  for  taking  and  carrying  away  and  converting  to  their 
own  use  certain  goods  and  chattels  belonging  to  the  plaintiff, 
of  the  value  of  §54.  Plea,  not  guilty.  Verdict  and  judgment 
for  the  plaintiff  below. 

At  the  trial,  the  defendants  were  permitted,  without  objec- 
tion from  the  plaintiff,  to  prove  that  the  goods  and  chattels 
above-named  were  seized  by  virtue  of  an  execution  of  Ji.  fa.  on 
a  judgment  against  the  plaintiff,  &c.  The  plaintiff  then  offered 
to  prove,  that  he  thereupon  claimed  the  property 
[*276]  '^described  in  the  declaration  as  exempt  from  execu- 
tion, under  the  statute  which  allows  execution-debtors 
to  claim  certain  property  as  exempt  from  execution,  &c.  The 
defendants  objected,  but  the  Court  admitted  the  testimony. 

During  the  progress  of  the  trial,  the  Court  instructed  the 
jury  that  the  plaintiff,  if  he  had  a  family,  had  a  right  to  claim 

(a)See  Mandlove  y.  Burton,  1  Ind.,  39. 
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property  of  the  value  of  ^100  as  exempt  from  execution,  and 
that  if  he  did,  in  the  present  case,  claim  from  the  defendant, 
Stephens,  the  constable,  $100  worth  of  property  as  described 
in  the  declaration,  after  the  levy  and  before  the  sale,  and  the 
constable  refused  to  allow  it,  he  was  liable  to  the  plaintiff  in 
the  present  form  of  action.  To  that  instruction  the  defendants 
except. 

The  proof  offered  by  the  defendants  in  justification  of  the 
trespass,  if  the  objection  had  been  made,  should  not  have  been 
received  under  the  general  issue.  But  as  the  testimony  was 
not  objected  to,  we  presume  that  it  was  admitted  by  consent. 
The  only  question  in  the  case  then  is,  whether  trespass  is  the 
proper  action  against  a  constable  M'ho,  having  levied  on  prop- 
erty as  above  stated,  refuses  to  allow  the  execution-defendant, 
if  he  have  a  family,  to  select  and  retain  $100  worth  of  it  as 
exempt  from  execution. 

We  think  the  action  is  well  brought.  The  refusal  of  the 
officer  to  allow  the  execution-defendant  to  retain  the  property 
claimed  as  exempt  from  execution,  and  the  sale  of  it  after  he 
was  informed  of  the  defendant's  request,  were  such  an  abuse  of 
his  authority  as  amounted  to  a  trespass.  The  seizure  was  law- 
ful, but  when  the  property  was  claimed  as  exempt  from  execu- 
tion, the  levy  was,  by  operation  of  law,  discharged,  and  the 
subsequent  retention  and  sale  of  it  by  the  officer  were  without 
authority.  The  general  rule  is,  that  although  the  conduct  of 
an  officer  in  the  first  instance  be  lawful,  yet  if  he  abuse  his 
authority,  and  commit  some  act  of  trespass  not  warranted  by 
the  process,  he  is  a  trespasser  from  the  beginning.  The  Six 
Carpenters^  Case,  8  Co.,  146;  Shorland  v.  Govett,  5  B.  <fe  C, 
485 ;  Adams  v.  Freeman,  12  J.  R.,  408. 

Per  Curiam. — The  judgment  is  affirmed  with  three  per  cent. 
damages  and  costs. 

C.  P.  Hester,  for  the  plaintiffs. 

J.  S.  Watts,  for  the  defendant. 
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[*277]  *BiGGS  V.  Evans. 

Practice. — Debt  on  a  promissory  note  Plea,  the  general  issue.  The  defend- 
ant proved  that  the  note  had  been  given  in  consideration  of  the  payee's 
assignment  to  him  of  his  right  to  certain  fees,  but  he  did  not  show  they  had 
not  been  collected.  Held,  that  the  proof  was  not  sufficient  to  defeat  the 
suit. 

ERROR  to  the  Lawrence  Circuit  Court. 

Sullivan,  J. — Debt  on  a  promissory  note  commenced  be- 
fore a  justice  of  the  peace.  Plea,  the  general  issue,  sworn 
to.     Judgment  in  the  Circuit  Court  for  the  defendant. 

The  proof  was,  that  the  note  was  given  for  the  defendant  to 
one  Stickney,  the  plaintiff's  assignor,  in  consideration  that  tlie 
latter  had  assigned  to  the  former  his  right  to  certain  fees  on 
the  docket  of  Willtam  Blair-,  a  justice  of  the  peace,  a  list  of 
which  is  contained  in  the  bill  of  exceptions.  The  indorsement 
of  the  note  by  Stickney,  and  the  possession  of  it  by  the  plain- 
tiff, were  also  proved.  The  right  of  Stickney  to  the  fees  sold 
was  not  denied;  and  there  was  no  evidence  to  show  that  they 
had  not  been  collected  by  the  defendant. 

On  those  facts,  the  Court  erred  in  giving  judgment  for  the 
defendant.  It  devolved  upon  the  latter  to  show  that  the  fees 
had  not  been  collected,  and  that  they  had  not  been  collected 
without  fault  on  his  part.  Whether  they  were  collected  or  not 
does  not  appear.  There  was  no  evidence  to  that  point.  The 
onus  lay  upon  the  defendant,  and  the  proof,  if  any  existed, 
was,  manifestly,  within  his  reach.  The  defendant  can  not 
avoid  the  note,  and  retain  the  fees  for  which  it  was  given. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

C  P.  Hester,  for  the  plaintiff. 

G.  G.  Dunn,  for  the  defendant. 
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Dougherty  and  Another  v.  Thompson. 

Landlord  and  Tenant  Holding  Over. — T.  filed  a  ooraplaint  before  two 
justices  of  the  peace  before  D.  and  J.,  as  tenants  of  certain  premises,  for 
holding  over,  &c.    The   damages   claimed  were   $100.     Plea,  not  guilty. 

The  following  were  the  facts :  The  premises  had  been  conveyed  in 
J*278]         fee-simple  by  D.  to  T.;  and,  by  a  sealed  •■' instrument  of  the  same 

date  with  the  conveyance,  executed  by  the  plaintifT  and  defend- 
ants, the  plaintifT,  in  consideration,  &c.,  had  "  leased,  rented,  and  to  farm 
let  "the  premises  to  the  defendants,  from  the  date  thereof  until,  &c.,  and 
had  agreed  to  pay  D.  $100  at  the  end  of  the  term,"  on  the  express  condi- 
tion" that  the  defendants  should  surrender  tlie  premises  to  him  at  or  before 
that  time,  and  had  agreed  also  that,  should  D.,  on  or  before  that  time,  pay 
him  a  certain  debt,  &c.,  he  would  permit  D.  to  remain  in  possession,  and 
would  release  to  him  all  his  interest  in  the  premises ;  and  the  defendants 
had  agreed  that  they  would  use  the  premises  in  a  husband  like  manner, 
would  commit  no  waste,  and  would,  at  the  end  of  the  term,  deliver  posses- 
eion  to  the  plaintiff  if  D.,  in  the  mean  time,  should  fail  to  pay  him  said 
debt. 
Held,  that  the  claim  of  $100  did  not  exceed  the  jurisdiction  of  the  justices ; 
and  that  the  title  to  real  estate  was  not  involved  in  the  cause.  Held,  also, 
tliat,  to  maintain  the  suit,  it  was  not  necessary  that  the  plaintiff  should  have 
made  an  actual  tender  to  H.  of  the  $100.  Held,  also,  that  the  agreement 
between  the  plaintiff  and  defendants  created  between  them  the  relation  of 
lessor  and  lessees. 

APPEAL  from  the  Orange  Circuit  Court. 

Dewey,  J. — This  was  a  complaint  filed  before  two  justices 
of  the  peace  by  Thompson  against  Dougherty  and  Johnsoii,  for 
holding  over  their  terra  as  tenants.  Damages  claimed,  $100. 
Plea,  not  guilty.    Verdict  and  judgment  for  the  plaintiff. 

On  the  trial,  the  plaintiff  read  in  evidence  a  deed  executed 
by  Dougherty  conveying  to  him  the  premises  in  question  in 
fee-simple.  He  also  read  a  sealed  instrument  of  the  same  date 
with  the  deed,  executed  by  himself  and  by  Dougherty  and 
Johnson.  By  that  instrument,  the  plaintiff,  in  consideration 
of  $50.00  paid  him  by  Dougherty  and  Johnson,  "leased,  rented, 
and  to  farm  let"  to  thetn  the  land  and  appurtenances  in  con- 
troversy, from  the  16th  day  of  March,  1843,  (the  date  of  the 
deed  and  of  the  other  in.«trument)  until  the  first  day  of  Sep- 
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tember  following.  And  the  plaintiff  covenanted  as  follows: 
That  he  would  pay  Dougheiiy  $100  at  the  expiration  of  the 
term,  "on  the  express  condition"  that  Doughertij  and  Johnson 
surrendered  to  him  peaceable  possession  of  the  leased  premises, 
on  or  before  the  day  of  the  expiration  of  the  term  ;  that,  should 
Dougherty,  on  or  before  that  day,  pay  to  him  certain  suras  of 
money,  amounting  to  $1,418.70,  which  he  owed  him,  the  plain- 
tiff would  suffer  Dougherty  to  remain  in  possession,  and  would 
release  to  him  all  the  plaintiff's  interest  in  the  land. 
[*279]  Dougherty  and  ^'Jolmson  covenanted  that  they  would 
use  the  premises  in  a  husbandlike  manner,  would 
commit  no  waste,  and  would,  at  the  expiration  of  the  term, 
deliver  possession  to  the  plaintiff  should  Dougherty,  in  the 
meantime,  fail  to  pay  the  plaintiff  the  money  which  he  owed 
him. 

The  defendants  asked  tlie  Court  to  instruct  the  jury  as  fol- 
lows: 1,  That  they  must  find  for  the  defendants,  because  the 
damages  claimed  in  the  complaint  being  over  |100,  and  the 
title  to  real  estate  being  put  in  issue,  the  justices  had  no  juris- 
diction of  the  cause.  2,  To  entitle  the  plaintiff  to  recover,  he 
must  have  proved  that  he  tendered  $100  to  Dougherty  on  the 
1st  o^  September,  1843,  at  the  close  of  the  day;  and  that  lie  had 
brought  the  money  into  Court.  3,  That  the  deed  from  Dough- 
erty to  the  plaintiff,  and  the  other  instrument  executed  by  the 
plaintiff  and  by  Dougherty  and  Johnson,  constituted  a  mort- 
gage to  the  plaintiff;  and  that  a  mortgagee  could  not  maintain 
this  action  to  recover  possession  of  the  mortgaged  premises. 
The  Court  refused  all  the  instructions,  and  we  think  correctly. 

1,  The  general  law  regulating  the  jurisdiction  of  justices  of 
the  peace  is  not  applicable  to  this  case.  The  statute  on  which 
this  proceeding  is  founded,  authorizes  the  jury,  trying  the 
cause,  to  assess  such  damages  for  the  unjust  detention  of  the 
premises  as  they  may  deem  reasonable,  and  the  justices  are 
required  to  render  a  judgment  accordingly.  R.  S.,  1838,  p. 
584;  R.  S.,  1843,  p.  819.  The  jurisdiction  of  the  justices  is 
not  limited  as  to  the  amount  of  the  damages.  Ricketts  v.  Ash, 
at  this  term.      There  was  no  joretence  that  the  title  to  reaJ 
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estate  was  involved  in  the  trial.  The  only  questions  were,  had 
the  relation  of  landlord  and  tenants  subsisted  between  the 
plaintiffs  and  the  defendants?  and  did  the  latter  hold  over  their 
term?  And,  besides,  if  the  justices  had  no  jurisdiction,  the 
motion  should  have  been  to  dismiss  the  cause,  not  to  instruct 
the  jury.  2,  No  question  of  lender  belonged  to  the  cause. 
Admitting  that  by  the  agreement  which  was  given  in  evidence, 
the  payment  of  the  $100  by  the  plaintiff,  and  the  surrender  of 
the  premises  by  the  defendants,  were  to  have  been  concurrent 
acts,  (a  matter  which  we  do  not  decide,)  still  the  plaintiff  was 
not  bound  to  make  an  actual  tender;  all  that  could 
[*280]  have  been  required  of  him  was  to  *offer  to  pay  the 
money  upon  the  surrender  of  the  premises ;  and  as  he 
was  not  bound  to  make  an  unconditional  tender,  he  was  under 
no  obligation  to  have  the  money  in  Court.  Besides,  the  evi- 
dence showed  that  the  defendants  neither  surrendered  the  pos- 
session, nor  offered  to  do  so,  on  any  terms.  Dougherty  of 
course  had  no  claim  to  the  $100.  Admitting  that  the  deed 
executed  by  Dougherty  to  the  plaintiff,  and  the  article  of  agree- 
ment executed  by  the  plaintiff  and  by  the  defendants,  constituted 
a  mortgage  between  Dougherty  and  the  plaintiff — and  they  cer- 
tainly bear  some  strong  features  of  a  mortgage — still,  we  think 
the  Court  did  right  in  refusing  to  instruct  the  jury  that  they 
amounted  to  a  mortgage,  and  that  the  plaintiff  could  not  as  a 
mortgagee  maintain  this  action  for  possession.  It  was  not  as 
a  mortgagee,  but  as  a  landlord,  that  he  demanded  the  posses- 
sion. And  though  the  two  instruments  taken  together  may 
amount  to  a  mortgage  between  Dougherty  and  the  plaintiff,  the 
defeasance,  if  it  be  such,  certainly  creates  the  relation  of  lessor 
and  lessees  between  the  plaintiff  and  the  defendants.  The 
third  instruction,  therefore,  was  properly  refused  because  it 
was  not  relevant  to  the  case.  And  besides,  it  implied  that  the 
instruments  referred  to  amounted  to  nothing  but  a  mortgage, 
and  should  not  for  that  reason  have  been  given. 

J*er  Curiam. — The  judgment  is  affirmed  with  costs. 

J.  Collins,  W.  Quarks,  and  J.  H.  Bradley,  for  the  appellants. 

H.  P.  Thornton,  for  the  appellee. 
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The  State  v.  Elliott,  in  Error. 

IN  an  indictment  for  au  assault  and  battery,  it  is  unneces- 
sary to  allege  that  the  person  beaten  was  in  the  peace  of  the 
State;  3  Chitt.  C.  L.,  821,  n.  c;  nor  are  the  words  "force  and 
arms"  necessary  in  the  description  of  the  offense.     1  Id.,  241. 


[*281]  Creelman  v.  Marks. 

Slander. — Slander  for  several  sets  of  words,  (with  a  colloquium,  /k,c.,)  some 
of  which  charged  the  plaintiff  with  Iiaving  sued  the  defendant  on  a  note  he 
had  never  signed,  &c.;  the  others,  with  liaving  signed  the  defendant's  name 
to  said  note  without  his  permission,  &c.  Held,  that  the  suit  would  lie  for 
the  latter  words,  but  not  for  the  former. 

Same — Pleadino. — To  said  words  charging  the  plaintifl'  with  signing  tlie 
defendant's  name  to  the  note  without  his  permission,  a  plea  that  the  plain- 
tiff did  sign  the  defendant's  name  to  said  note,  without  his  permission,  was 
held  to  be  good. 

Same^Practice. — It  is  not  sufScient  in  such  action  that  the  words  proved 
have  the  same  meaning  with  those  laid.  AU  the  words  laid  need  not  be 
proved,  but  so  many  of  them  must  be  jn-oved  as  will  support  the  action. 

ERROR  to  the  Fayette  Circuit  Court. 

Blackford,  J. — Marks  brought  an  action  of  slander  against 
Creelman.  The  declaration  avers  that  on,  &c.,  the  defendant 
made  his  promissory  note  to  the  plaintiff  and  another  person 
for  a  certain  sum  of  money ;  that  a  suit  was  pending  on  the 
note;  that  the  defendant  knowing  the  premises,  and  intending, 
&c,,  heretofore,  to  wit,  on,  &c.,  in  a  certain  discourse  of  and 
concerning  the  plaintiff,  and  of  and  concerning  said  note,  and 
of  and  concerning  said  suit,  falsely  and  maliciously,  in  the 
presence  and  hearing,  &c.,  spoke  and  published  of  and  con- 
cerning the  plaintiff,  and  of  and  concerning  said  note,  and  of 
and  concerning  said  suit,  the  false,  malicious  and  defamatory 
words  following,  that  is  to  say:  1,  "He  (meaning  the  plaintiff) 
has  sued   me  upon  a  note  of  hand   (meaning  the  note  above 
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described)  that  I  never  signed,  either  by  putting  my  name  or 
mark  to  it,  or  ordering  it  to  be  done,"  2,  "  He  (meaning  the 
plaintiff)  signed  my  name  to  said  note  (meaning  the  note  above 
described)  without  my  permission."  3,  "I  never  signed  said 
note,"  (meaning  the  note  above  described.)  4,  "He  (meaning 
the  plaintiff)  has  committed  forgery."  5,  "The  said  note 
(meaning  the  note  above  described  as  executed  by  the  defend- 
ant) is  a  forgery."  Thereby  then  and  there  meaning  that  the 
plaintiff  had  been  and  was  guilty  of  forging  said  note. 

There  was  a  demurrer  to  each  of  said  sets  of  words,  which 
was  correctly  overruled  as  to  the  second  and  fourth  sets,  and 
correctly  sustained  as  to  the  others. 

Pleas:  1,  Not  guilty.  2.  That  the  words  were  true, 
[*282]  &c.  *3,  To  the  words,  "He  (meaning  said  plaintiff) 
signed  my  name  to  said  note  (meaning  the  note  above 
specified)  without  my  permission,"  the  defendant  says  actio  non, 
because  he  says  that  the  plaintiff  did,  on,  &c.,  at,  &c.,  sign  the 
defendant's  name  to  said  note  without  his  permission ;  where- 
fore, &c.  Replication,  de  injuria,  to  the  second  plea,  and  a 
general  demurrer  to  the  third,  Avhich  demurrer  was  sustained. 
The  issues  in  fact  were  tried  by  a  jury,  and  a  verdict  and  judg- 
ment rendered  for  the  plaintiff'. 

We  think  the  third  plea  is  good,  though  the  second  set  of 
Avords  should  not  be  considered  actionable  without  the  prefatory 
allegation  and  colloquium  in  the  declaration  relative  to  the  note, 
as  we  understand  the  words  "the  said  note"  used  in  the  plea 
to  refer  to  the  note  mentioned  in  that  set  ot  words,  and  in  the 
prefatory  allegation  and  colloquium.  The  demurrer  to  that 
plea  should  have  been  overruled. 

There  is  also  an  error  in  one  of  the  instructions  to  the  jury. 
The  Court  instructed  the  jury  that  "a  charge  that  Marks  had 
signed  my  name  to  a  note  without  my  leave,  and  I  call  that 
forgery,"  is  substantially  the  same  as  the  charge  "  Marks  has 
committed  forgery."  The  jury  would  understand  from  that 
instruction  that  the  last-named  words,  which  are  the  fourth  set 
in  the  declaration  would  be  proved  by  evidence  of  the  speaking 
of  the  words  first  above  named ;  but  that  is  not  the  law.    The 
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circumstance  that  the  words  proved  have  the  same  meaning 
with  those  laid  is  not  sufficient.  All  the  words  laid  need  not 
be  proved,  but  so  many  of  them  must  be  proved  as  will  support 
the  action.  Wheeler  v.  Bohb,  1  Blackf.,  330;  Linville  v.  Early- 
wine,  4  Id.,  469. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

S.  W.  Parker  and  /.  S.  Newman,  for  the  plaintiff. 

C  B.  Smith,  for  the  defendant. 


[*283]  *Spears  v.  Clark. 

Dde  Diligence. — The  assignor  of  a.  promissory  note  can  not  complain  that 
the  assignee's  suit  against  the  maker  was  not  commenced  in  time,  if  judg- 
ment was  obtained  on  the  note  at  the  first  term  of  the  Court  after  the  assign- 
ment. 

Same. — A  fieri  facias  on  such  jadgment  should  be  issued  within  a  reasonable 
time  after  the  close  of  the  term  at  which  the  judgment  was  rendered. 

Sa.i>le. — Where  the  judgment  in  such  case  was  rendered  on  the  21st  of  Augast, 
and  the  execution  issued  on  the  21st  of  September  following,  it  was  held  (the 
time  when  the  Court  adjourned  not  being  shown)  that  the  execution  did  not 
appear  to  have  issued  in  time  to  bind  the  assignor. 

APPEAL  from  the  Tippceanoe  Circuit  Court. 

Blackford,  J. —  Clark  sued  Spears  in  assumpsit.  The  dec- 
laration contains  three  counts.  The  first  is  on  tlie  assignment 
of  a  promissory"  note,  payable  in  1838;  the  second  for  money 
had  and  received;  and  the  third  for  money  paid.  Plea,  the 
general  issue.  Verdict  for  the  plaintiff;  motion  for  a  new  trial 
overruled,  and  judgment  on  the  verdict. 

The  first  count,  on  which  alone  any  evidence  was  given, 
alleges,  among  other  things,  that  judgment  was  obtained  against 
the  makers  of  the  note,  in  the  Tippecanoe  Circuit  Court,  at  the 
August  term,  1839,  and  that  that  was  the  first  term  after  the 
assignment  sued  on  was  made,  the  assignment  having  been 
made  in  the  summer  of  1839.     This  count  also  alleges  that  a 
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Jieri  facias  on  the  judgment  was  issued  on  the  21st  of  Septem- 
ber, 1839,  and  was  returned  no  property  found. 

The  evidence  respecthig  the  first  of  these  allegations  was  as 
follows:  The  defendant's  assignment  of  the  note  is  without 
date.  "  He  was  himself  an  assignee,  and  the  assignment  to  liim 
was  dated  in  1838.  It  was  proved  that  the  plaintiff  left  this 
State  in  1837,  and  resided  in  Arkansas  till  the  winter  of  1839; 
that  he  did  not  return  to  Tippecanoe  county,  where  the  defend- 
ant was,  until  after  the  close  of  the  February  term,  1839,  of  the 
Circuit  Court  of  that  county;  and  that  the  defendant  had 
admitted,  in  the  presence  of  two  persons,  that  the  judgment  on 
the  note  had  been  obtained  at  the  first  term  of  the  Court  after 
his  indorsement  was  made.  It  was  proved,  as  to  the  second 
allegation,  that  the  judgment  against  the  makers  of 
l_*284]  the  note  was  rendered  on  the  21st  of  '-^August,  1839, 
the  third  day  of  the  term,  and  that  the  execution  issued 
on  the  day  stated  in  the  declaration. 

The  Court  instructed  the  jury  that,  if  the  judgment  was 
obtained  at  tlie  first  term  after  the  defendant's  assignment,  and 
if  the  execution  issued  at  the  time  set  out  in  the  declaration, 
there  was  evidence  of  due  diligence. 

It  is  contended  that  the  suit  against  the  makers  of  the  note 
was  commenced  too  late.  If,  however,  the  judgment  was  ob- 
tained at  the  first  term  after  the  assignment  sued  on  was  made, 
the  suit  must  be  considered  as  having  been  commenced  in  time; 
Kelsey  v.  Ross  et  al.,  6  Blackf.,  536 ;  and  we  think  there  was 
sufficient  evidence  in  this  case  to  authorize  the  jury  in  finding 
that  the  judgment  had  been  so  obtained. 

It  is  also  contended  that  the  execution  was  not  shown  to  have 
been  issued  in  time;  and  that  objection  is  well  founded.  The 
plaintiff  was  entitled  to  a  reasonable  time  to  take  out  execution 
after  the  adjournment  of  the  Court  in  which  the  judgment  was 
rendered.  The  time  of  the  adjournment  was  not  proved;  and 
if  it  took  place  directly  after  the  rendition  of  the  judgment, 
there  was  too  much  delay  in  taking  out  execution.  If,  on 
account  of  the  continuance  of  the  term,  the  execution  was  ordered 
in  time,  such  continuance  should  have  been  proved. 
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There  is  also  an  objecition  to  the  first  count,  as  it  does  not 
show  that  the  execution  issued  in  time.  fl 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

Z.  Baird,  for  the  appellant. 

B.  A.  Chandler,  for  the  appellee. 


Scott  and  Others  v.  McMurran  and  Others. 

Mortgage,  Recording  of. — Bill  of  foreclosure.    A  mortgage  of  real  estate, 

given  to  secure  the  payment  to  the  complainant  of  a  bona  fide  debt,  was  not 

recorded  until  about  two  years  and  a  half  after  it  was  executed.     After  its 

execution,  and  before  it  was  recorded,  the  mortgagor  contracted  debts  with 

other  persons,  for  which,  but  not  until  after  the  mortgage  was  recorded, 

judgments  were  obtained.     There  was  no  satisfactory  evidence  that  the 

delay  to  have  the  mortgage  recorded  proceeded  from  any  collusiop 

[*285]         between  the  mortgagee  and  mortgagor  to  -defraud  the  subsequent 

creditors.     Held,  that  the  mortgagee  was  entitled  to  the  priority. (a) 

APPEAL  from  the   Vigo  Circuit  Court. 

SuLi^iVAN,  J. — Bill  of  foreclosure.  The  bill  states  that  one 
William  McMurran  was  indebted  to  William  C.  Linton  in  his 
lifetime  in  a  large  sum  of  money,  to  wit,  the  sum  of  $3,000, 
which  remained  unpaid  at  the  death  of  said  Linton;  that  on 
the  20th  of  April,  1838,  ^loMurran  executed  to  Freeman  H. 
Linton  and  others,  infant  heirs  of  William  C.  Linton,  his  three 
several  promissory  notes  for  the  amount  due,  and,  to  secure  the- 
debt,  also  executed  to  them,  on  the  12th  of  October,  1838,  at 
the  request  of  Lucius  H.  Scott,  their  guardian,  a  mortgage  on 
the  property  described  in  the  bill,  which  was  duly  acknowl- 
edged on  the  next  day,  and,  on  the  9th  of  April,  1841,  was  re- 
corded in  the  recorder's  office  in  the  county  of  Vigo.  On  the 
20th  of  November,  1840,  Scott,  as  the  guardian  of  Linton's  heirs, 
and  McMurran  had  a  settlement  of  accounts,  and  it  was  found 
that  the  latter  was,  after  deducting  sundry  payments,  still  in- 

{a)Blaclcmore  v.  Taber,  22  Ind.,  466. 
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(lebted  in  the  sum  of  $2,085.34;  whereupon  the  original  notes 
M'cre  given  up  to  31c3Inrran,  and  three  otlier  notes,  one  for 
r>l,000,  one  for  $835.34,  and  another  for  $250,  were  given, 
jiayable  to  Scott,  guardian,  &c.,  as  evidences  of  the  balance 
.■^till  due  of  the  original  debt.  The  bill  states  the  death  of 
Freeman  H.  Linton,  intestate  and  without  issue,  and  the  inter- 
marriage of  Scott  and  Eliza  Linton,  the  widow  of  William  C. 
Linton.  It  avers  the  non-payment  of  the  debt  found  due  by 
the  settlement  above-stated,  and  prays  a  decree  against  McMur- 
ran for  the  debt,  and  a  foreclosure,  &e. 

At  the  November  term,  1841,  of  the  Vigo  Circuit  Court, 
Chauncey  Rose  and  Henry  Bose,  who  represented  themselves 
to  be  judgment-creditors  of  MoMnrran,  petitioned  the  Court 
to  be  made  defendants  to  the  bill.  The  prayer  of  the  petition 
was  alloAved,  as  it  seems,  without  objection,  and  they  thereupon 
filed  their  joint  answer.  They  say  that  said  mortgage  was 
fraudulent  in  its  inception,  and  that  it  was  fraudulently' 
concealed,  from  its  date  until  it  was  recorded  on  the  9th  of 
April,  1841,  from  the  public  generally,  and  especially  from 

those  doing  business  with  McMurran  and  extending 
[*286]     ^credit  to  him,  so  as  designedly  to  deceive  and  defraud 

them.  They  say  that  on  the  9th  of  November,  1840, 
Chauncey  Rose,  under  the  belief  that  Mc31urran  was  the  true 
and  bona  fide  owner  of  the  real  estate  described  in  said  mort- 
gage, and  that  it  was  unincumbered,  indorsed  for  him  to  the 
amount  of  $700,  which  sum  he  has  been  obliged  to  pay,  and 
that  McMurran  became  indebted  to  him  also  on  other  accounts. 
They  say  that  3IcMurran  also  became  indebted  to  Henry  Rose, 
by  promissory  note  bearing  date  June  the  4th,  1840,  for  the 
sum  of  $217,  at  the  date  of  which  he  also  was  ignorant  of  said 
pretended  mortgaged,  &c.  They  say  that,  being  deceived  by 
the  fraudulent  concealment  of  said  mortgage,  they  omitted  to 
use  the  remedies  in  their  power  to  secure  the  debts  owing  to 
them,  until,  if  the  mortgage  be  permitted  to  stand,  it  is  too 
late.  They  deny  notice  of  the  existence  of  the  mortgage  until 
it  was  furnished  by  the  record,  and  say  that  they  have  obtained 
judgments,  &c.     McMurran   failed    to   answer,    and    to   the 
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answer  of  C.  and  H.  Hose  a  special  replication  was  filed. 
Depositions  were  taken,  the  substance  of  which  is  as  follows : 

8.  B.  Gookins  swears,  that  he  was  present  at  the  execution 
of  the  mortgage  from  Mc3Iurran  to  the  heirs  of  Linton,  and 
was  one  of  the  subscribing  witnesses  to  the  deed.  The  mort- 
gage was  drawn  by  his  partner,  Mr.  Farrington,  according  to 
dates,  amounts,  &c.,  furnished  by  ScoU  and  3Ic3Iurran.  Be- 
fore 2IcMurran  signed  the  mortgage,  something  was  said  about 
recording  it.  Mcllurran  objected  to  the  deed  going  upon 
record,  saying  that  he  did  not  wish  his  wife  to  know  of  its  ex- 
istence. SeoU  insisted  on  recording  it,  and  McMurran  refused 
to  sign  it  until  there  should  be  some  understanding  *'  on  the 
subject."  After  further  conversation,  3fc3Iurran  consented  to 
execute  the  mortgage,  and  it  was  agreed  between  the  parties, 
that  it  should  be  left  with  Farrington,  Wright,  and  Goohins, 
attorneys  at  law,  to  be  put  upon  record  whenever  they  should 
think  it  necessary  or  expedient  to  do  so.  The  notes  also,  wliich 
the  mortgage  was  given  to  secure,  were  left  with  them.  Pay- 
ments were  made  by  3Ic31urran  from  time  to  time,  which  were 
indorsed  on  the  notes.  One  of  the  payments  was  a  sum  ot* 
money  borrowed  by  3Ic3Iu)ran  from  the  commis- 
[*287]  sioners  of  the  sinking  fund.  ''^Nothing  was  said  by 
either  of  tiie  parties  about  the  mortgage  until  the  9th 
of  Ajyril,  1841.  Up  to  that  date,  witness  considered  McMur- 
ran solvent,  and  believes  he  was  generally  so  considered;  he 
(the  witness)  had  frequently  indorsed  fur  him  in  bank,  and 
never  knew  him  to  hi-  under  protest  until  that  date,  and 
knew;  (.>f  no  reason  why  the  mortgage  should  be  put  upon 
record  until  that  time.  On  that  day  witness  understood  that 
3IcMurran  was  about  to  make  an  assignment  of  all  his  prop- 
erty in  trust  for  certain  creditors,  and  being  informed  that  the 
debt  to  Linton's  heirs  was  not  fully  paid,  he  then  delivered  the 
mortgage  to  the  proper  officer  to  be  recorded.  Witness  says 
that  the  only  objection  3IcMarran  made  to  recording  the  mort- 
gage was  that  he  did  not  wish  his  wife  to  know  it;  he  did  not 
object  to  it  for  the  reason  that  it  might  injure  his  credit. 

J.  Farrington,  who  drew  the  mortgage,  knows  nothing  of 
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the  agreement  between  MoMurran  and  Scott,  that  it  should 
then  be  recorded. 

D.  Deming  swears  tliat  on  the  22d  of  ^lay,  1840,  he  acted 
as  the  agent  of  the  commissioners  of  the  sinking  fund;  that,  on 
that  day,  MoMurran  borrowed  |500  from  that  fund,  and  mort- 
gaged a  part  of  the  same  property  tiiat  he  had  previously  mort- 
gaged to  Linton's  heirs.  Witness  was  applied  to  by  L.  H.  Scott 
to  know  if  Mc3Iurran  could  borrow  money  from  the  sinking 
fund.  Witness  replied  that  3IcMurran's  property  was  incum- 
bered. Scott  said  no;  McMurran  could  mortgage  it.  Witness 
then  said  that  if  McMurran  would  make  out  the  papers,  he 
oould  have  the  money.  Witness  further  states  that  McMur- 
ran's  mortgage  to  the  sinking  fund  was  in  part  filled  up  in  the 
handwriting  of  Scott.  He  also  identifies  the  mortgage,  which 
is  made  part  of  his  deposition. 

The  Circuit  Court  decreed  that  the  mortgage  to  Linton^ s 
heirs  was  fraudulent  as  to  C.  and  H.  Rose,  and  that  thev  were 
entitled  to  a  priority  in  payment,  &c. 

There  is  no  proof  to  sustain  the  allegation  in  the  answer  that 
the  mortgage  to  Linton's  heirs  was  fraudulent  in  its  incep- 
tion. It  is  very  clear  that  there  was  a  bona  fide  debt  due  to 
them,  and,  when  the  mortgage  was  executed,  it  was  intended 
to  secure  that  debt.  If  the  defendants,  C.  and  H.  Rose,  are 
entitled  to  relief,  it  is  because  an  imposition  has 
r*288]  *been  practised  upon  them  by  the  collusion  of  Scott 
and  McMurran,  which  could  not  be  guarded  against 
by  the  exercise  of  ordinary  diligence.  The  statute  which  pro- 
vides for  recording  mortgages,  and  which  was  in  force  at  the 
dates  of  the  several  transactions  between  the  parties  in  this 
case,  extends  no  protection  to  creditors  if  that  ceremony  should 
be  omitted.  It  provides  that  if  a  jmortgage  shall  not  be  recorded 
within  ninety  days  after  its  execution,  it  shall  be  adjudged  fraud- 
ulent and  void  against  any  subsequent  purchaser  Or  mortgagee 
for  a  valuable  consideration,  unless  such  deed  or  conveyance  be 
recorded  before  proving  and  recording  the  deed  under  which 
such  subsequent  purchaser  or  mortgagee  may  claim.  Under 
the  statute  it  is  not  necessarv  to  the  validitv  of  a  morto-ao:e 
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that  it  be  recorded  at  all.  If  the  morto-ao-ee  omits  to  have  it 
recorded,  he  rims  the  risk  of  losing  his  lien  as  against  pur- 
chasers and  mortgagees,  and  so  he  may  hazard  it  as  against  a 
judgment-creditor,  but  as  to  all  the  world  beside,  his  lien  is 
complete.  If  this  case,  then,  were  to  be  decided  upon  the  stat- 
ute, the  complainants  would  be  entitled  to  a  decree  because  the 
mortgage  to  them  was  prior  in  date,  and  was  recorded  before 
the  defendants  became  judgment-creditors.  Where  parties 
have  equal  equities,  he  who  is  prior  in  time  shall  have  priority 
of  right. 

There  is  a  class  of  constructive  frauds  against  which  equity 
will  relieve,  and  within  which  the  defendants  say  this  case,  falls. 
As,  for  example,  where  a  person  having  a  conveyance  of  land 
keeps  it  secret  an  undue  length  of  time,  and  knowingly  suffers 
a  third  person  afterwards  to  purchase  the  land,  and  to  expend 
money  upon  it,  without  notice  of  his  claim.  In  such  a  case,  the 
wrong-doer  shall  be  the  sufferer.  But  there  must  be  something 
more  than  mere  concealment  to  give  the  character  of  fraud  to  the 
transaction,  for  concealment  may  be  compatible  with  entire  inno- 
cency  of  intention.  Evans  v.  Bicknell,  6  Ves.,  174;  Barnett  v. 
Weston,  12  Ves.,  130;  Tourle  v.  Rand,  2  Bro.  Ch.  R.,  650; 
Griffi,n  v.  StanhopCy  Cro.  Jac,  454.  This  case,  liowever,  does 
not  come  ■within  the  class  referred  to,  because  the  defendants 
set  up  no  claim  to  the  land,  nor  do  they  pretend  that  they  made 
any  contract  with  the  mortgagor  in  reference  to  it.      They  say 

that  they  became  his  creditors  in  confidence  that  he 
[*289]     was  the  owner  of  ''^the  lands  which   tiiey  afterwards 

found  were  mortgaged  to  the  complainants.  But  this 
is  only  saying  that  they  reposed  in  McMurran  a  misplaced 
confidence.  Suppose  they  had  loaned  money  to  McMurran 
under  the  same  belief,  and  tak-en  a  mortgage  on  the  same  lauds, 
would  not  the  first  mortgagees  have  had  the  preference,  if  they 
had  caused  their  mortgage  to  be  first  recorded,  no  matter  at 
what  length  of  time  after  it  was  executed?  They  would,  if  the 
only  objection  to  their  mortgage  was  mere  delay  to  put  it  upon 
record. 

We  think  the  facts  in  this  case  do  not  amount  to  collusion. 
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Mr.  Gookins  is  the  only  witness  that  explains  the  intention  of 
the  parties.  He  says  that  the  mortgage  was  withheld  from 
record  at  the  request  of  3IcMuvran,  and  to  keep  the  transaction 
from  the  ears  of  his  wife.  Scott  consented  to  it,  with  the  under- 
standing that  it  should  be  put  upon  record  whenever  it  became 
necessary.  By  which  we  understand  that  he  wouhl  not  consent 
to  any  act  that  would  hazard  the  debt,  and  that  the  mortgage 
should  be  put  upon  record  before  any  other  lieu  attached.  It 
does  not  appear  that  any  doubt  was  entertained  o^  McMurran' s 
solvency  until  the  9th  of  April,  1841,  on  which  day  the  mort- 
gage was  recorded.  On  the  contrary,  it  is  expressly  proved 
that  McMurran  was  considered,  until  then,  able  to  pay  his 
debts;  that  Gookins,  who  knew  of  the  existence  of  the  mort- 
gage, indorsed  for  him,  and  never  knew  him  to  be  under  pro- 
test until  the  day  last  named.  Indeed,  the  defendants  in  their 
answer  say  that,  had  they  known  tlie  true  condition  of  McMur- 
ran's  property,  they  might  have  secured  themselves.  The  tes- 
timony of  Mr.  Deming  is  relied  on  to  prove  the  fraudulent 
concealment.  But  the  only  effect  that  Scott's  conversation  with 
Deming  can  have,  is  to  give  to  the  mortgage  to  the  commission- 
ers of  the  sinking  fund,  a  preference  over  the  first  mortgage. 

AVe  do  not  think  it  necessary  to  inquire  to  what  extent  the 
rights  of  the  infant  mortgagees  should  l)e  affected  by  the  acts 
of  Scott,  in  delaying  to  have  the  mortgage  recorded,  or  in  repre- 
senting to  Denting  that  McMurPan  could  mortgage  the  property 
to  the  commissioners  of  the  siukino;  fund.  Even  admittino-  that 
his  conduct  in  that  particular  was  binding  on  his  wards, 
[■'^'290]  we  still  think  there  are  wanting  those  evidences  *of 
fraud,  or  gross  negligence  amounting  to  fraud,  which 
would  give  to  the  creditors  the  preference  they  ask. 

Upon  the  whole  case,  therefore,  we  are  of  opinion  that  the 
complainants  have  a  prior  lien  on  the  property  and  are  entitled 
to  a  decree. 

The  Court  reversed  the  decree  with  costs,  and  rendered  a 
decree  conformably  to  the  foregoing  opinion. 

A.  Kinney  and  S.  B.  Gookins,  for  the  appellants. 
W.  D.  Griswold  and  J.  P.  Usher,  for  the  appellees. 

(317) 


290  91       SUPFvEME  COUET  OF  INDIANA. 

Kinsey  v.  Grimes. 


KiNSEY  V.  Grimes. 

Bii-i.  EN  Equity — Practice. — A  bill  in  equity  alleging  a  certain  contract, 
wbich  is  denied  by  the  answer,  is  not  sustained  by  proof  of  a  different  con- 
tract. 

Instructions  to  Jury. — If  a  refusal  of  instructions  to  the  jury  would  be 
right  under  any  supposable  state  of  facts,  it  can  not  be  assigned  for  error. (o) 

Equity  Practice. — An  issue  of  fact  having  been  formed  on  bill  and  answer 
in  equity,  a  jury  was  called  to  try  it,  and  the  answer  read  in  evidence.  Meld, 
that  the  jury  might  find  for  the  complainant  on  the  testimony  of  a  single 
disinterested  witness. 

ERROR  to  the  Wayne  Circuit  Court. 

Dewey,  J. — Kinsey  filed  a  bill  in  equity  against  Grimes  to 
enforce  a  mechanic's  lien.  The  bill,  among  other  things,  alleges 
that  Grimes  purchased  of  Kinsey  17,600  bricks,  with  which  he 
erected  a  dwelling-house;  that  the  bricks  were  bought  on  a 
credit  of  six  months,  at  the  price  of  $4.00  per  thousand,  amount- 
ing to  $70.40,  in  which  sum  Grimes  was  indebted  to  Kinsey. 
Grimes,  in  his  answer,  denies  the  purchase  of  the  bricks  of 
Kinsey,  and  all  indebtedness  to  him.  There  was  a  general 
replication.  A  jury  was  called  to  try  the  issue  formed  by  the 
bill  and  answer,  with  respect  to  the  purchase  of  the  bricks,  and 
Grimes'  indebtedness  to  Kinsey  for  them.  Verdict  for  the 
defendant,  and  the  bill  dismissed. 

The  evidence  is  not  spread  upon  the  record;  but  it  appear^ 
by  a  bill  of  exceptions  that  the  defense  set  up  by  Grimes  was, 
that  the  bricks  which  he  used  in  building  his  house  were  pur- 
chased of  Kinsey  by  one  Tliorp,  who  was  indebted  to 
[*291]  Grimes.  We  are  further  informed  that  there  was  *evi- 
dence  tending  to  prove  that  Kinsey  would  not  trust 
Thorp  for  the  bricks,  unless  Grimes  would  be  his  surety. 

Kinsey  requested  ihe  Court  to  instruct  the  jury,  that  if 
Grimes  took  the  bricks  from  Kinsey's  kiln,  without  informing 
him  that  he  had  consented  to  be  surety  for  Thorp,  he  was  him- 
self responsible  for  their  value,  and  could  be  held  liable  in  this 

(a)Clark  v.  ]ViUllrid<je,  b  lad.,  ITG. 
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action.  The  Court  refused  to  give  the  charge.  We  think  the 
refusal  was  correct.  The  contract  alleged  in  the  bill  is,  that 
Grimes  purchased  the  bricks  of  Kinsey  at  a  stipulated  price, 
and  on  a  certain  credit.  If  Grimes  be-came  liable  to  Kinsey  by 
contract  for  taking  the  bricks,  under  the  circumstances  sup- 
posed in  the  instruction  asked  for,  it  was  on  an  implied  prom- 
ise to  pay  for  them,  on  demand,  at  their  reasonable  value. 
Proof  of  such  a  promise  would  not  support  the  bill,  which 
alleged  a  different  contract.  It  would,  therefore,  have  been 
improper  for  the  Court  to  have  charged  the  jury,  that  Grimes 
could  be  held  liable  in  this  action  on  the  implied  promise. 

Kinsey  also  asked  the  Court  to  instruct  the  jury,  that  the 
admissions  of  the  defendant  were  legal  evidence  in  favour  of 
the  plaintiff,  the  record  showing  that  there  was  testimony  to 
which  the  instruction,  if  given,  would  have  applied.  The 
Court  refused  so  to  charge.  If,  under  any  supposable  state  of 
facts,  the  refusal  of  the  Court  to  instruct  as  asked  could  be 
justified,  we  are  bound  to  presume  that  those  facts  existed.  If 
the  admissions  alluded  to  in  the  rejected  charge  were  made  to 
avoid  litigation,  they  were  not  legal  evidence,  and  the  refusal 
was  correct. 

Among  the  instructions  given  by  the  Court  was  the  follow- 
mg:  That  to  entitle  the  ])laintif!"  to  a  verdict,  he  must  have 
established  the  claim  alleged  in  the  bill  by  two  witnesses,  or 
by  one  witness  aUvi  strong  corroborating  circumstances. 

It  is  usual  in  equity  practice,  where  a  fact  alleged  in  the  bill 
IS  plainly  denied  by  the  answer,  and  supported  but  by  one  wit- 
ness and  circumstances  of  corroboration,  to  send  the  issue  to 
be  tried  at  law;  and  to  direct  that  the  answer  be  read  in  evi- 
dence to  the  jury.  And  it  seems  that,  without  such  direction, 
the  answer  would  not  be  evidence,  for  it  is  contrary  to  the  rules 
governing  Courts  of  common  law,  to  suffer  a  party  to 
^*292]  make  evidence  for  himself.  Glynn  v.  The  ^Bank  of 
England,  2  Ves.,  38;  Gresley's  Eq.  Ev.,  156;  Arnot 
/.  Biscoe,  1  Ves.,  95;  Ibbottson  v.  Rhodes,  2  Vern.,  554.  The 
.statute  on  which  this  bill  is  founded  provides  that  the  Court, 
on  the  application  of  either  party,  may  direct  an  issue  to  be 
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made,  and  a  jury  to  be  called  to  try  it,  as  in  other  cases  at  law. 
R.  S.,  1838,  p.  412.  But  there  is  no  provision  that  the  answer 
of  the  defendant  shall  go  to  the  jury,  or  what  shall  be  its  effect 
on  the  trial.  No  question,  however,  arises  in  this  cause  as  to 
the  admissibility  of  the  answer.  It  went  to  the  jury  without 
objection;  and  the  only  inquiry  is,  what  is  to  be  its  effect?  In 
a  Court  of  equity,  the  answer,  distinctly  denying  the  fact 
alleged  in  the  bill,  stands  on  the  footing  of  the  testimony  of  a 
disinterested  witness,  and,  when  it  is  opposed  to  single  evidence 
only  on  the  part  of  the  plaintiff,  must  prevail.  No  decree  can 
be  given  against  it.  But  when  the  answer  is  thus  considered, 
it  is  o-oinu:  too  far  to  sav  that  to  weigh  it  down,  the  testimony 
of  one  witness  and  strong  corroborating  circumstances  are  at 
least  necessary ;  slight  corroboration  is  sometimes  sufficient. 
Gresley's  Eq.  Ev.,  4.  But  the  answer  has  not  the  same  weight 
before  a  jury  trying  an  issue  at  law,  that  it  has  before  the 
chancellor.  The  jury  have  the  right  to  view  it  with  the  sus- 
picion which  attends  the  testimony  of  an  interested  witness,  and 
to  give  it  such  credit  as  they  may  think  it  deserves.  Glynn  v. 
The  Bank  of  England,  supra-,  Gresley's  Eq.  Ev.,  157.  It  fol- 
lows from  this  principle,  that  the  jury,  if  in  their  opinion  the 
uncorroborated  testimony  of  a  single  disinterested  witness  is 
entitled  to  greater  weight  and  credibility  than  the  answer,  may 
find  a  verdict  against  the  latter.  The  charge  of  the  Court  to 
the  contrary  was  incorrect. 

Per  Curiam.  —  Tlie  decree  is  reversed  with  costs.  Cause 
remanded,  &c. 

J.  S.  Newman,  for  the  plaintiff. 

C.  H.  Test,  for  the  defendant. 


[*293]  ^Glover  v.  Foote. 

Contract — Reversai,  of  Judgment. — A  having  obtained  judgment  against 
B  for  a  certain  sum  of  money,  gave  C  a  written  authority  to  collect  a  certain 
part  of  the  amount  in  A's  name,  and  apply  it  to  his  C's  own  use.   C  received 
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from  B  the  amount  of  the  order,  and  bound  himself  in  writing  to  B  to 
repay  him  the  amount  so  received  if  the  said  judgment  should  be  reversed. 
The  judgment  was  afterwards  reversed,  and  B  sued  A  in  assumpsit  for 
money  had  and  received  to  recover  back  the  money  paid  as  aforesaid  to  C. 
Held,  that  the  action  could  be  sustained.  Held,  also,  that  interest  in  such 
case  could  only  be  recovered,  under  the  statute,  from  the  time  the  money 
was  demanded. 

Practice — Recokd  of  Court. — An  entry  on  the  record  of  the  Circuit  Court 
of  a  decision  of  the  Supreme  Court,  in  a  case  taken  by  appeal  from  the  Cir 
cuit  Court,  is  necessary  before  any  action  of  the  last-named  Court  in  the 
cause  remanded  from  the  Supreme  Court. 

Same. — But  when  the  question  in  a  suit  in  the  Circuit  Court  is,  whether  a 
judgment  in  another  action  had  been  reversed  or  not,  the  record  of  the 
Court  that  reversed  the  judgment,  or  an  agreement  of  the  parties  that  it  had 
been  reversed,  is  sufficient  to  prove  the  reversal. 

APPEAL  from  the  Later ence  Circuit  Court. 

Blackford,  J. — This  was  an  action  of  assumpsit  brought 
by  Foote  against  Glover  in  November,  1841.  There  was  a  gen- 
eral count  for  money  had  and  received.  There  was  also  a 
special  count  which  was  adjudged  bad  on  demurrer;  but  as 
that  count  states  the  same  facts  that  were  proved  under  the 
general  count,  any  further  notice  of  it  is  unnecessary.  Plea, 
the  general  issue.  The  cause  was  submitted  to  the  Court,  and 
judgment  rendered  at  the  May  term,  1842,  in  favour  of  the 
plaintiff  for  $308.63. 

The  following  are  the  facts  proved:  In  A])ril,  1834,  Glover 
recovered  a  judgment  in  the  Circuit  Court  of  3fonroe  county 
against  Foote  for  $629,  exclusive  of  costs.  Afterwards,  in  the 
same  month.  Glover,  by  an  instrument  of  writing  assigned 
$300  of  the  judgment  to  John  H.  Thompson.  By  that  instru- 
ment, Thompson  was  authorized  to  collect  said  $300  in  Glover's 
name,  to  receipt  for  the  amount  as  Glover's  attorney,  and  to 
appropriate  the  same  when  collected  to  his,  Thom,pson's,  own 

use.  The  next  day  after  the  instrument  of  assignment  was 
executed,  Thompson  agreed  with  Foote  to  give  him  a  receipt 
for  the  $300  of  the  judgment,  on  Footers  paying  him  in  cash 

$240.  The  money  was  accordingly  paid,  and  the  fol- 
[*294]     lowing  receipt   ^indorsed   on    said   instrument,  viz.: 

"Received  of  Winthrop  Foote  $300  on  the  judgment 
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•within  named,  with  the  understanding  that  should  said  judg- 
ment be  reversed  in  the  Supreme  Court,  $240  of  the  above  sum 
are  to  be  refunded  to  the  said  Foote.  April  12,  1834.  Joseph 
Glover,  by  John  H.  Thomi^son,  his  attorney."  Below  this 
receipt,  and  on  the  instrument  of  assignment  aforesaid,  there 
is  also  the  following  indorsement:  "I  hereby  bind  myself  per- 
sonally, that,  should  the  said  judgment  be  reversed,  the  said 
sum  of  $240  shall  be  punctually  and  honourably  refunded. 
April  12,  1834.  Jolin  H.  Thompson.''^  Thompson  was  an 
attorney  for  Glover  in  the  suit  in  which  the  judgment  was 
obtained,  and  received  the  assignment  of  $300  as  his  fee  in  the 
case,  having  no  authority  to  bind  Glover  for  repayment  to 
Foote,  in  any  event  of  the  money  thus  received.  It  is  agreed 
by  the  parties  that  said  judgment  against  Foote  was  reversed 
by  the  Supreme  Court  in  August,  1837. 

We  think  the  plaintiff  was  entitled  to  recover.  When  a 
judgment  which  has  been  paid  to  the  plaintiff  is  reversed,  the 
money  may  be  recovered  back  by  the  defendant,  in  an  action 
for  money  had  and  received.  Sturges  v.  Allis  et  al.,  10  AVend.j 
354;  Clark  v.  Pinney,  6  Cowen,  297;  Green  v.  Stone,  1  Harr. 
&  Johns.,  405.  Tlie  ground  of  the  jjlaintiff^s  right  to  recovei 
in  these  cases  is  that  the  consideration  has  failed  on  which  the 
money  was  paid.  The  money  here  sued  for  was  paid  to  Thomj)- 
son  on  the  order  of  the  judgment-creditor,  which  is  the  same 
as  to  the  question  before  us  as  if  it  had  been  paid  to  the  cred- 
itor himself. 

The  defendant  contends  that  the  plaintiff,  by  receiving 
Thompson's  individual  undertaking  to  refund  the  money,  should 
the  judgment  be  reversed,  waived  his  claim  against  the  defend- 
ant; but  that  is  not  so.  The  undertaking  only  added  the 
liability  of  Thompson  to  that  of  Glover  for  the  money,  in  case 
of  a  reversal  of  the  judgment.  The  defendant  also  contends, 
that  it  should  appear  that  the  judgment  of  reversal  had  been 
entered  on  the  record  of  the  Circuit  Court  before  the  com 
mencement  of  this  suit;  but  we  think  otherwise.  Such  entry 
is  necessary  before  any  action  of  the  Circuit  Court  as  to 
other  proceedings  in  the  cause  remanded   from   the  Supreme 
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[*295]  Court,  but  that  is  a  different  mattcr'^S,  -i^AYhen  a  ques- 
tion, as  is  the  case  here,  is  made  i^  ^^  suit  whether  a 
judgment  before  rendered  in  another  action  had  been  reversed 
or  not,  the  record  of  the  Court  that  reversed  the  judgment,  or 
the  agreement  of  the  parties  that  it  had  been  reversed,  must  be 
sufficient  to  prove  the  reversal. 

The  only  error  in  this  record  is  in  the  amount  of  the  judg- 
ment, which  is  larger  than  it  should  be.  The  interest  on  the 
money  proved  to  have  been  received  was  calculated  from  the 
time  when  the  judgment  was  reversed.  That  was  wrong. 
Interest  for  money  had  and  received  was  only  recoverable,  in 
this  case,  from  the  time  when  the  money  was  demanded  of  the 
defendant;  R.  S.,  1838,  p.  336;  and  there  was  no  other  demand 
here  than  the  commencement  of  the  action.  The  plaintiff, 
therefore,  was  only  entitled  to  judgment  for  the  money  received 
by  Thompson  on  the  defendant's  order,  with  interest  from  the 
issuing  of  the  writ  in  this  suit  to  the  time  of  the  judgment  in 
the  Circuit  Court. 

If  the  proper  amount  be  remitted,  the  judgment  may  be 
affirmed ;  it  musL  otherwise  be  reversed. 

Dewey,  J,,  having  been  of  counsel  in  the  cause,  was  absent. 

Per  Curiam. — A  remittitur  having  been  entered,  &c.,  the 
judgment  is  affirmed. 

C.  P.  Hester,  for  the  appellant. 

J.  S.  Watts,  for  the  appellee. 


Glover  v.  Horton. 

Trespass  in  Obtaixing  Execution. — If  one  of  two  jndgment  debtors,  wlio 
knows  the  judgment  has  been  paid,  procure  a  fi.  fa.  to  issue  on  the  judg- 
ment and  assist  in  its  execution  on  the  other's  goods,  he  is  liable  in  trespass 
to  the  party  injured. 

ERROR  to  the  Marion  Circuit  Court. 
Sullivan,  J. — Trespass.     The   declaration    contains  two 
counts.     The  first  is  for  breaking  and  entering  the  plaintiff's 
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close;  the  secord ...  for  taking  and  carrying  away  his  goods. 
The  defendant  jJ-ed  ^ed  the  general  issue ;  and  two  special  pleas, 
one  to  each  count.  The  plea  to  the  first  count  states  that 
on,  &c.,  one  Seibert  obtained  a  judgment  against  the 
[*296]  ^plaintiff  and  the  defendant,  Horton,  before  a  justice 
of  the  peace,  on  which  an  execution  of  fieri  facias  Avas 
issued,  directed  to  a  constable  of  the  proper  township,  com- 
manding him  to  levy,  &c.;  that,  by  virtue  of  said  execution, 
the  constable,  and  the  defendant  as  his  servant,  and  by  his 
command,  entered  upon  the  premises  of  the  plaintiff  to  levy  as 
commanded,  and  by  virtue  thereof  did  levy,  &c.,  which  is  tlie 
same  trespass,  &c.  The  plea  to  the  second  count  is,  substan- 
tially, the  same  as  that  to  the  first.  The  plaintiff  replied,  that 
the  execution  was  issued  by  the  procurement  of  the  defendant; 
that,  at  the  time  it  was  issued,  the  judgment  set  out  in  the  plea 
was  fully  paid  and  satisfied,  which  the  defendant  well  knew; 
yet  the  defendant  regardless,  &c.,  wantonly  caused  said  execu- 
tion to  be  issued,  and,  under  pretence  of  a  valid  execution, 
committed  said  trespasses,  &c.  Special  demurrer  to  the  repli- 
cation, which  was  sustained  by  the  Court,  and  judgment  for 
the  defendant. 

The  main  point  relied  on  in  sup]iort  of  the  judgment  of  the 
Circuit  Court  is,  that,  from  the  facts  stated  in  the  replication, 
the  action  should  have  been  case  and  not  trespass,  and  that 
the  replication  is,  therefore,  a  departure  from  the  matter  set 
out  in  the  declaration.  This  position  we  think  is  not  tenable. 
The  defendant  does  not  stand  in  the  situation  of  one  who, 
maliciously  and  unduly,  procures  a  writ  to  l)C  issued  against  the 
goods  or  person  of  another,  and  afterwards  has  no  personal 
concern  in  its  execution.  If  this  was  all  he  did,  there  wouKl 
be  force  in  the  defendant's  objection.  Elsee  v.  Smith,  2  Chitt. 
R.,  304;  Lair  v.  Abrams,  5  Blackf.,  191;  Tuellv.  Wrink  etai, 
6  Blackf.,  249.  But  where  a  person  procures  irregular  pro- 
cess to  issue,  and  is  also  personally  concerned  in  its  execution, 
the  case  is  different.  The  writ  being  void  as  to  him  affords 
him  no  protection,  and  he  is  a  trespasser. 

Trespass  is  the  appropriate  remedy  for  an  act  done  under 
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a  judgment  that  has  been  set  aside  for  irregularity.  Philips 
V.  Billon  et  aL,  1  Str.,  509.  By  analogy,  an  act  done  under 
a  judgment  that  has  been  satisfied,  by  a  party  having  knowl- 
edge of  the  fact,  would  be  a  trespass.  The  case  of  MoGuinty 
V.  Herrick,  5  V/end.,  240,  is  in  point;  and  the  case  of 
Brown  v.  Feeter,  7  Id.,  301,  in  which  it  was  held  that 
[*297]  an  ^action  on  the  case  will  lie  against  a  party  who 
issues  execution  on  a  judgment  that  is  satisfied,  does 
not  conflict  with  this  view  of  the  law.  It  does  not  appear  in 
that  case  that  the  party  who  issued  tlie  writ  had  any  personal 
concern  in  its  execution.  It  follows  that  the  replication  is  not 
a  departure  from  the  allegations  in  the  declaration.  It  main- 
tains the  declaration  by  showing  that  the  excuse  of  the  defend- 
ant for  the  trespass  charged  is  unavailing. 

Pe?-  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

W.   W.  Wiek  and  L.  Barbour,  for  the  plaintiff. 

H.  Brown,  for  the  defendant. 


Burton  v.  Baxter,  for  the  Qse  of  English. 

Sale  op  s^ote  Secured  by  Mortgage. — The  sale  of  a  promissory  note 
secured  by  mortgage  is  an  equitable  transfer  of  the  mortgage  to  the 
purchaser  of  the  note  ;  and  he  should,  therefore,  be  a  party  to  a  bill  to 
foreclose,  &c.(a) 

ERROR  to  the  Switzerland  Circuit  Court. 

Dewey,  J. — Baxter,  suing  for  the  use  of  English,  brought  a 
bill  in  equity,  the  object  of  which  was  the  foreclosure  of  a  mort- 
gage given  to  secure  the  payment  of  two  promissory  notes. 
The  mortgage  was  executed  by  Lewis  and  wife,  and  the  notes 
by  Lewis.  The  defendants  to  the  bill  were  the  mortgagors  and 
Burton — the  latter  claiming  the  mortgaged  premises  by  a  con- 
veyance from  Lewis,  alleged  to  be  of  a  date  prior  to  that  of  the 

(a)lflanley  v.  Beally,  i  Ind.,  134. 
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mortgage.  The  bill  alleges  that  the  complainant,  the  mortga- 
gee and  payee  of  the  notes,  sold  them  to  English,  for  whose  use 
and  at  whose  request  the  suit  was  commenced.  On  final  hear- 
ing, there  was  a  decree  of  foreclosure  and  sale  of  the  mortsraared 
premises,  and  for  costs  against  the  defendants. 

This  decree  can  not  be  sustained.  The  bill  shows  that  the 
complainant  had  no  equity.  The  sale  of  the  notes,  secured 
by  the  mortgage,  to  English  was  an  equitable  transfer  to  him 
of  the  mortgage.  Rob.  on  Frauds,  272,  275.  See,  also, 
Clearwater  v.  Rose,  1  Blackf ,  137,  and  Slaughter  v.  Foust  et 
al.,  4  Blackf.,  379.  The  beneficial  interest  in  the 
[*298]  notes  and  '^mortgage  being  in  English.,  he  should 
have  been  a  party  to  the  bill.  Park  v.  Ballentine,  6 
Blackf,  223. 

Per  Curiam. — The  decree  is  reversed  with  costs.  Cause 
remanded,  &c. 

J,  Dumont,  for  the  plaintiff. 


Wallace  and  Another  v.  Clark. 

Keplevin  Bond — Pleading. — To  debt  on  a  replevin  bond,  a  plea  that  the 

goods  replevied  belong  to  the  principal  obligor  is  bad. 
Same — Evidence. — But  on  the  execution  of  a  writ  of  inquiry,  after  judgment 

in  such  suit  for  the  plaintiff  on  demurrer,  evidence  of  such  ownership  is 

admissible  in  mitigation  of  damages. (a) 

ERROR  to  the  Vigo  Circuit  Court.  Damages  were  assessed 
and  judgment  was  rendered  in  the  Circuit  Court,  in  favour  of 
Clark,  the  plaintiff". 

Sullivan,  J. — Debt  on  a  replevin-bond  by  Clark  against 
the  plaintiffs  in  error.  The  condition  of  the  bond  is,  tliat  if 
Joseph  8.  Wallace,  one  of  tlie  plaintiffs  in  error,  shall  prose- 
cute with  eifect  and  without  delay  a  certain  writ  of  replevin, 
sued  out  by  him  against  Clark,  and  duly  return  the  goods  and 
chattels  taken  by  the  sheriff,  &c.,  by  virtue  of  said  writ,  if  a 

{a)De,t,ieij  v.  Reynolds,  24  Ind.,  243  ;  23  lud.,  500  ;   22  lad.,  G. 
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return  shall  be  awarded,  then  said  bond  shall  be  void,  &q. 
The  breaches  assigned  are,  that  Wallace  wholly  failed  to  pros- 
ecute his  suit  with  effect,  &c.,  but,  on  the  contrary,  thereof, 
became  and  was  nonsuit;  and  that  Wallace  has  failed  to  return 
said  goods  and  chattels,  as  by  the  judgment  of  the  Court  he 
was  ordered  to  do.  Plea,  that  the  goods  and  chattels,  named 
in  the  condition  of  the  bond,  were  the  property  of  Josepli  S. 
Wallace.  To  this  plea,  there  was  a  general  demurrer,  mIhcIi 
was  correctly  sustaiued  by  tlie  Court.  Sherry  v.  Forcsman,  G 
Blackf.,  56.  On  the  execution  of  the  writ  of  inquiry,  the 
defendants  in  the  Court  below  offered  to  prove,  in  mitigation 
of  damages,  that  the  property  mentioned  in  the  condition  of 
the  bond  was  the  property  of  Joseph  S.  Wallace,  and  that 
Clark  never  had  a  title  to  it.  The  plaintiff  objected,  and  the 
Court  excluded  the  testimony. 

The  question  before  us  is  attended  with  some  diffi- 
[*299]  culty.  *Our  conclusion  however  is,  that  the  Court 
erred  in  rejecting  the  testimony.  The  determination 
of  a  replevin  suit  may  or  may  not  be  conclusive  of  the  right 
of  property,  according  to  the  circumstance  of  the  case.  When 
the  right  of  property  is  put  in  issue  and  decided  on,  it  is  then 
res  adjudicata,  and  can  not,  on  general  principles,  be  again 
inquired  into  in  a  suit  between  the  same  parties.  If,  however, 
the  right  has  not  been  tried,  in  remains,  as  a  matter  of  course, 
an  open  question.  The  amount  of  damages  in  an  action  on  a 
replevin  bond,  must  depend  very  materially  on  the  right  of  the 
plaintiff  to  possess  and  retain  the  property.  If  the  propertv 
belonged  to  him,  his  damages  would  be  according  to  its  value. 
But  if  he  had  no  right  whatever  to  the  property,  he  sustained 
no  damage  by  the  refusal  of  the  obligor  to  return  it.  There  is 
therefore  a  propriety,  when  the  amount  of  damage  is  the  ques- 
tion, in  allowing  the  defendant  to  show  that  the  plaintiff  had 
no  claim  to  the  property. 

Per  Curiam, — The  judgment  is  reversed  with  costs.     Cause 
remanded,  &c. 

W.  D.  Griswold  and  /.  P.  Usher,  for  the  plaintiffs. 

A.  Kinney  and  S.  B.  Gookins,  for  the  defendant. 

(327) 


299-300     SUPEEME  COURT  OF  INDIANA. 

Wjnn  V.  Baser. 


Wynn  v.  Kisek. 

Jurisdiction. —  A  transitory  action  may  be  commenced  against  a  single 
defendant,  in  the  Circuit  Court  of  any  county  in  which  he  may  be  found.(a) 

ERROR  to  the  Bartholomeio  Circuit  Court. 

Dewey,  J. — Assumpsit.  Plea  in  abatement,  that  the  suit 
was  commenced  in  the  Bartholomeio  Circuit  Court,  and  the 
process  served  in  that  county;  that  at  the  time  of  issuing  and 
serving  the  writ,  the  defendant  was  a  resident  and  citizen  of 
Jackson  county,  and  not  liable  to  be  sued  in  Bartholomew. 
Replication,  that  the  defendant  was  found  in  the  last  named 
county,  and  the  writ  served  upon  him  there.  Demurrer  to  the 
replication  sustained;  and  the  cause  dismissed. 

The  question  is  whether  tlie  plea  is  valid. 

The  defendant  in  error  has  not  informed  us  upon  M'hat  rule 
of  law  he  relies  to  sustain  the  plea;  and  Ave  know 
[*300]  none  *\vhich  can  sustain  it.  The  action  is  transitory, 
and  against  a  single  defendant;  and  we  have  no  stat- 
ute forbidding  the  plaintiff  to  sue  him  in  tlie  Circuit  Court  of 
any  county  in  which  he  could  catch  him. 

Per  Ciariam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

A.  A.  Hammond,  W.  Herod,  and  aS'.  3Iajor,  for  the  plaintiif. 

H.  If.  Barbour  and  //.  F.  Thornton,  for  tlie  defendant. 


Ly:nn  v.  Jeter. 


Witness. — A,  an  indorsee  of  a  sealed  note  for  the  pavment  of  $1,000,  indorsed 
it  in  blank  to  B,  wlio,  without  indorsing  the  note,  delivered  it  to  C,  and  the 
latter  sold  it  to  T)  without  indorsing  it.  jD  sued  A  as  an  indorser,  an 
indorsement  in  full  to  the  plaintiff  being  written  over  the  defendant's  name. 
Held,  that,  supposing  the  plaintiff  could  only  recover  the  amount  the  defend- 


{a) De(iwndre  v.  Williams,  31  lud.,  444. 
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ant  bad  received  from  B  for  the  note,  (of  which,  however,  no  opinion  was 
given,)  still  a  statement  made  by  B  whilst  he  iield  the  note,  that  he  had 
paid  for  it  only  $050,  conld  not  be  proved  by  the  defendant ;  B  himself 
being  a  competent  witness  in  the  cause. (a) 

ERROR  to  the  Franklin  Circuit  Court. 

Blackfoud,  J. — This  was  an  action  of  assumpsit  brought 
by  Jeter  ai^aiust  Lynn  on  the  assignment  of  a  sealed  note.  Tlie 
note  was  for  $1,000,  and  payable  five  years  after  date.  Plea, 
the  general  issue.  The  cause  was  submitted  to  the  Court,  and 
judgment  rendered  in  favour  of  the  pUtintiff  for  $1,072  and 
costs. 

It  appears  tliat  the  note  was  made  by  one  Lowe  to  Jesse 
York,  indorsed  by  the  latter  to  one  Sliotip,  and  by  Shoup  to 
the  defendant,  the  indorsements  being  in  full;  that,  afterwards, 
the  defendant  indorsed  the  note  in  blank,  and  delivered  it  to 
one  Barwlck;  that  the  latter,  without  indi)rsing  it,  delivered 
it  to  one  Brown;  and  that  Brown,  without  indorsing  it,  sold 
and  delivered  it  to  the  plaintiff.  It  further  appears  that,  at  the 
trial,  an  indorsement  in  full  to  the  plaintiff  was  written  by  him 
on  the  note  over  the  defendant's  name;  that  the  maker  of  the 
note  was,  at  the  time  it  became  due,  and  afterwards, 
['•^301]  notoriously  insolvent.  Alter  proof  of  the  "''above 
lacts,  the  defendent  offered  to  prove  that  Barwick, 
whilst  he  was  the  bona  Jide  holder  of  the  note  under  said  blank 
indorsement,  had  said  that  he  had  given  only  $650  for  the  note; 
which  evidence  was  objected  to  and  the  objection  sustained. 

Supposing  the  plaintiff'  could  only  recover  in  this  suit  the 
the  amount  which  the  defendant  received  from  Barwick  for  the 
note,  of  which,  however,  we  give  no  opinion,  still  the  evi- 
dence was  inadmissible.  It  was  objectionable  on  the  ground 
that  it  was  not  the  best  evidence  on  the  subject.  Barwick 
himself  was  a  competent  witness,  and  should  have  been  sworn. 
He  could  have  no  interest  in  reducing  the  amount  to  be  recov- 
ered by  the  plaintiff  against  the  defendant.  His  interest,  if 
he  had  any,  was  the  other  way. 

(a)Bowers  v.  Headen,  4  Ind.,  318. 
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Per  Curiam. — The  judgment  is  affirmed  with  costs. 
J.  Ryman  and  P.  L.  Spooner,  for  the  plaintiff. 
G.  Holland^  for  defendant. 


The  Board  of  Commissioners  of  Johnson  County  v.  Mul- 
LIKIN  and  Another. 

Void  Contract. — A  promissorv  note  given  to  the  county  commissioners,  in 
consideration  of  their  appointment  of  a  certain  person  to  the  oflBre  of  col- 
lector of  the  revenue  is  void. 

ERROR  to  the  Johnson  Circuit  Court. 

Sullivan,  J. — Assumpsit  by  the  plaintiffs  against  the  de- 
fendants on  a  promissory  note  in  the  following  words: 
*' Franklin,  May  8tli,  184:0.  On  or  before  the  first  day  of  ^lay 
next;  we  or  either  of  us  will  pay  to  James  Gillaspie,  Daniel 
Covert,  and  James  Ritchie,  commissioners  of  Johnson  county, 
or  their  successors  in  office,  the  sum  of  §131  31,  for  value 
received  in  the  appohitment  of  collector  of  the  State  and 
county  revenue  of  Johnson  county  for  the  year  1840,  which 
sura  when  paid  to  the  board,  is  to  go  to  the  county  treasurer's 
office,  to  be  a  part  of  the  county  revenue  of  said  county  ot 
Johnson.  Arthur  3IulHkin.  David  Allen."  General  de- 
murrer to  the  declaration.  Demurrer  sustained  and  judg- 
ment for  the  defendants. 
["^'302]  *The  objection  to  the  plaintiff's  right  to  recover  is, 
that  the  note  was  given  in  consideration  of  the  sale 
of  a  public  office,  and  therefore  void. 

It  is  admitted  by  the  parties,  as  well  as  apparent  from  the 
note  itself,  that  it  was  given  in  consideration  of  the  appointment 
of  one  of  the  promisers,  or  of  some  other  person,  to  the  office 
of  collector  of  the  State  and  county  revenue  of  Johnson  county 
for  the  year  1840,  and  the  question  is,  whetlier  a  promise  to 
pay  money  on  such  a  consideration  is  valid  or  not.  The  office 
of  collector  of  the  revenue  is  one  of  great  responsibility,  and 
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the  public  is  deeply  interested  in  the  fidelity  with  which  its 
duties  are  discharged.  The  public  interest  requires  tliat  it 
should  be  filled  by  men  selected  with  especial  reference  to  their 
competency  to  fill  the  office,  and  not  with  reference  to  their 
ability  to  purchase  it.  By  the  common  law,  the  sale'of  offices 
of  a  public  nature  is  forbidden,  as  having  a  tendency  to  tempt 
officers  to  abuse  their  power  by  bribery,  extortion,  and  other 
acts  of  injustice,  by  which  they  may  be  reimbursed  for  the 
expense  they  incurred  in  getting  their  places.  5  Bac.  Abr. 
tit.  Offices  and  Officers,  F.  It  does  not  matter  whether  the 
office  bo  sold  in  violation  of  an  express  statute  or  not.  If  the 
bestowment  of  it  be  fi)r  a  money  consideration,  it  is  in  contra- 
vention of  public  policy,  and  equally  void.  Blachford  v.  Pres- 
ton, 8  T.  R.,  89;  Garforth  v.  Fearon,  1  H.  Blackstone,  327; 
Card  v.  Hope,  2  Barn.  &  Cress.,  661. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

F.  M.  Finch,  for  the  plaintiffs. 

W.  Quarks  and  J.  H.  Bradley,  for  defendants. 


Rogers  v.  Perdue. 


Jurisdiction  of  Justice  of  the  Peack. — To  a  suit  on  a  promissory  note 
commenced  before  a  justice  of  the  peace,  a  plea  that  the  note  was  given  in 
consideration  tliat  the  payee  would  convey  certain  land  to  the  defendant, 
that  the  payee  had  no  title  to  the  land,  and  that  he  had  failed  to  make  tlie 
deed,  does  not  oust  the  justice  of  jurisdiction. (a) 

[=^^303]         TERROR  to  the  Clark  Circuit  Court. 

Dewey,  J. — This  was  an  action  commenced  before 
a  justice  of  the  peace,  by  the  assignee  against  the  maker  of  a 
])romissory  note.  The  note  executed  by  the  defendant,  and 
bearing  on  its  back  the  assignment  of  the  payee  to  the  phiin- 
titf,  reads  as  Ibllows:  "Two  months  after  date,  I  promise  to 
pay  ZachariaJi  Johnson  $20.00,  it  being  in  full  for  350  bushels 

(a)  Barber  v.  Barber,  21  Ind.,  403  ;  18  Id.,  126  ;  12  Id.,  481 ;  10  Id.,  2)7  ;  7  Id.,  40 
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of  corn.  March  21,  1842."  Among  other  pleas  filed  before 
the  justice,  the  defendant  pleaded  that  the  note  was  given  "in 
consideration  that  the  plaintiff's  assignor  should  and  \vouid,.ou 
or  before  the  1st  day  of  Ju7ie,  1842,  make  and  execute  to  the 
defendanf  a  good  and  sufficient  deed  in  fee  simple,"  for  a  cer- 
tain lot  of  laud.  The  plea  then  averred  want  of  title  in  the 
assignor,  and  his  failure  to  make  the  deed.  The  justice  heard 
the  cause,  and  rendered  judgment  in  favour  of  the  plaintiff. 
The  defendant  appealed,  and  moved  the  Circuit  Court  to  dis- 
miss the  action,  for  want  of  jurisdiction  in  the  justice.  The 
motion  was  overruled,  and  the  Circuit  Court,  after  hearing  the 
evidence,  gave  judgment  for  the  plaiutiff. 

It  is  contended  by  the  plaintiff  in  error  that  the  plea  above 
stated  put  in  issue,  before  the  justice,  title  to  real  estate,  and, 
therefore,  destroyed  his  jurisdiction. 

This  objection  is  founded  on  the  statute,  which  provides  that 
whenever,  in  the  progress  of  any  cause  before  a  justice  of  the 
peace,  title  to  real  estate  shall  be  put  in  issue  by  the  pleading, 
or  shall  appear,  by  the  proof,  -to  be  necessarily  involved,  he 
shall  proceed  no  further  with  the  trial,  but  shall  certify  the 
cause  to  the  Circuit  Coort.  Laws  of  1839,  p.  36.  We  do  not 
think  the  plea  did,  of  itself,  put  the  title  to  land  in  issue. 
There  was  no  replication;  nor  was  any  required  by  the  prac- 
tice before  justices  of  the  peace.  The  plea  admitted  of  two 
answers:  first,  a  denial  that  the  consideration  of  the  note  was 
such  as  the  plea  alleged:  and,  secondly,  that  the  assignor  had 
title  to  the  lot  named  in  the  plea,  and  executed  a  deed  according 
to  his  undertaking.  The  second  issue  would  have  taken  away 
the  jurisdiction  of  the  justice;  but  the  first  would  not:  it  would 
not  have  involved  the  title  to  real  estate.  We  think,  therefore, 
that  the  justice  of  the  peace  and  the  Circuit  Court 
[*304]  were  correct  in  retaining  ^jurisdiction,  unless  it  ap- 
peared from  the  evidence  that  the  title  to  land  was 
brought  in  question.  As  the  record  is  silent  on  that  subject, 
we  must  presume  there  was  no  such  evidence;  and  this  pre- 
sumption is  strengthened  by  a  reference  to  the  face  of  the  note, 
which  expresses  the  consideration  of  the  defendant's  promise  to 
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have  been  corn,  and  not  land,  purchased  by  him  of  the  assignor. 
Indeed,  there  is  no  little  reason  to  believe  that  the  plea  was  a 
sham. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

H.  P.  Thornton,  for  the  plaintiff. 

J.  G.  Marshall,  for  the  defendant. 


McDoRMAN  V.  Jellison. 

Pleading — Variance. — Debt  on  a  promissory  note.  Plea,  that  the  consid- 
eration of  the  note  was  the  plaintiff's  undertaking,  by  bond,  to  convey  to  the 
defendant  a  certain  tract  of  land,  but  that  the  plaintiff'  never  had  any  title 
to  the  land.  The  plaintiff'  having  obtained  uyer  of  the  bond,  replied  to  the 
plea.  Held,  on  demurrer  to  the  replication,  that  the  plea  was  bad,  the  bond 
shown  on  oyer  being  materially  different  from  that  wliicli  the  plea  had  pre- 
viously described. 

ERROR  to  the  Wayne    Circuit  Court. 

Blackford,  J. — This  was  an  action  of  debt  brought  by 
3IcDorman  against  Jellison  on  a  promissory  note  for  the  sum 
of  $500,  payable  nine  months  after  date. 

The  defendant  pleaded  as  follows:  That  the  note  was  pro- 
cured to  be  made  through  the  fraud,  covin  and  deceit  of  the 
plaintiff,  without  any  good  or  valuable  consideration  whatever, 
in  this,  to  wit,  that  the  plaintiff  fraudulently  pretended  to  be 
the  owner,  in  fee-simple,  of  the  west  half  of  the  southeast 
quarter  of  section  two,  in  township  twenty-four,  range  seven 
east,  of  lands  sold  at  Fort  Wayne,  and  then  and  there,  in  con- 
sideration that  the  defendant  would  execute  to  him  the  note 
in  the  declaration  specified,  he,  the  plaintiff  undertook  and 
promised,  by  his  bond,  dated  the  21st  of  February,  1839,  and 
now  here  shown  to  the  Court,  to  convey  to  the  defendant  and 
his  heirs,  in  fee-simple,  the  above  described  premises;  and  the 
defendant  avers  that,  upon  the  promises  in  the  bond  aforesaid 
of  the  plaintiff,  and  for  no  other  consideration  what- 
[*305]  ever,  *he  did  execute  and  deliver  to  the  plaintiff  the 
note  in  the  declaration  specified;  and  he  further  avera 
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that  the  plaintiff  liad  not  then,  nor  has  he  now,  any  right  or 
interest  ■whatever  in  the  premises,  and  that  lie  had  not  then, 
nor  has  he  now,  any  power  whatever  to  sell  or  convey  the  same 
to  the  defendant.     And  this  he  is  ready  to  verify. 

The  plaintiff  craved  oyer  of  the  bond  mentioned  in  the  plea, 
and  it  was  read  to  him  as  follows:  Know  all  men  by  these 
presents  that  I,  James  McDorman,  am  held  and  firmly  bound 
unto  H.  D.  Jellison  in  the  sum  of  §1,200,  &c.,  for  the  payment 
whereof,  etc.  "  The  condition  of  the  above  obligation  is  such, 
that  if  the  above  bound  James  McDorman  or  his  heirs,  on  or 
before  the  first  day  of  April,  1844,  or  so  soon  as  five  notes  of 
hand  shall  be  paid  in  full,  given  by  said  Jellison  to  said 
McDorman,  shall,  upon  the  reasonable  request  of  the  said 
Jellison,  his  heirs  or  assigns,  and  at  his  or  their  proper  costs 
and  charges,  make,  execute,  and  acknowledge,  a  deed  or  deeds 
of  conveyance,  sucli  as  will  be  sufficient  to  convey,  assure,  and 
confirm,  to  the  said  Jellison,  his  heirs  and  assigns,  a  good, 
absolute,  and  indefeasible  estate  of  inheritance  in  fee-simple, 
clear  of  all  incumbrances,  of  and  in  the  following  messuage 
and  tenement,  to  wit,  the  west  half  of  the  southeast  quarter  of 
section  two  in  township  24,  range  7  east,  of  the  lands  sold  at 
Foii  Way7ie,  with  the  appurtenances  thereunto  belonging,  and 
in  the  mean  time  and  until  such  deed  shall  be  executed,  shall 
and  do  permit  said  Jellison,  his  heirs  and  assigns,  peaceably 
and  quietly  to  hold  and  enjoy  the  said  messuage  and  tract  of 
land,  then  the  above  obligation  to  be  void,  otherwise  in  force." 
And  thereupon  for  replication  to  said  plea,  the  plaintiff  says 
precludi  own,  because  he  says  that  the  note  in  the  declaration 
mentioned  was  not  obtained  by  the  plaintiff  from  the  defend- 
ant, through  fraud,  misrepresentation,  and  deceit,  as  in  said 
plea  is  alleged ;  and  this  he  prays  may  be  inquired  of  by  the 
country. 

A  general  demurrer  was  filed  to  the  replication,  and  the 
demurrer  sustained.     Final  judgment  for  the  defendant. 

It  is  not  necessary  to  examine  the  replication,  as  we  con- 
sider the  plea  to  be  substantially  defective.  The  title-bond, 
in  consequence  of  the  oyer,  became  a  part  of  the  plea,  and  it 
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[*306]  ^should  appear  to  be  the  same  bond  with  that  which 
tlie  plea  had  before  described.  The  bond  first  stated 
in  the  plea,  is,  for  a  conveyance  of  the  land  to  the  defendant  in 
fee,  v/ithout  naming  any  time  when,  or  condition  on  which,  the 
conveyance  shonld  be  made.  The  bond  of  which  oyer  Avas 
given,  is  for  the  payment  of  a  certain  sum  of  money,  condi- 
tioned for  a  conveyance  in  fee  of  the  land  to  the  defendant  on 
or  before  the  first  of  April,  1844,  or  so  soon  as  five  notes  of 
nand  should  be  paid  in  full,  given  by  the  defendant  to  the 
plaintiff,  on  the  reasonable  request  of  the  defendant,  and  at  his 
costs  and  charges.  These  two  obligations  are  obviously  and 
meterially  different  from  each  other,  and  the  variance  renders 
the  plea,  in  substance,  defective.  The  plaintiff,  on  a  demurrer 
to  the  replication,  has  a  right  to  show  the  plea  to  be  bad  on 
general  demurrer. 

The  plea  being  insufficient,  the  judgment  for  the  defendant 
can  not  be  sustained. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

a  II.  Test,  for  the  plaintiff. 

J.  Rariden,  for  the  defendant. 


Purcell  v.  Thomas  and  Another. 

Distress  for  Kent. — A  tenant  contracted  to  pay  annually,  for  the  rent  of 
certain  real  estate,  $96.00  in  Indiana  scrip.  Held,  that  the  remedy  by  dis- 
tress does  not  lie  on  such  contract. (a) 

APPEAL  from  the  Knox  Circuit  Court. 

Sullivan,  J. — Replevin.  An  agreed  case  was  made  by  the 
parties,  containing,  substantially,  the  following  facts:  The 
property  named  in  the  declaration  had  been  distrained  by  the 
defendants  for  rent  due  on  a  lease  of  certain  lots  in  Vincennea, 

la)  Browser  r    Scoll,  8  Blackf.,  86. 
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by  virtue  of  which  the  tenant  bound  himself  to  pay  annually, 
for  the  rent  of  said  lots,  $96.00  in  Indiana  scrip.  Tlie  only 
question  in  the  Circuit  Court  was,  and  the  only  question  we 
have  to  consider  now  is,  whether  the  remedy  by  dis- 
[*307]  tress  will  lie  on  such  a  contract.  The  ^Circuit  Court 
decided  that  it  would,  and  gave  judgment  for  the 
defendants. 

To  authorize  a  distress,  the  sum  distrained  for  must  be  cer- 
tain, or  capable  of  being  reduced  to  a  certainty.  If  the  rent 
reserved  be  $100  payable  in  corn,  or  in  repairs,  the  amount  is 
certain  though  it  be  not  in  money.  In  such  case,  it  is  well 
settled,  the  landlord  may  distrain.  On  tlie  other  hand,  where 
the  value  of  the  rent  is  uncertain,  as  where  the  rent  reserved  is 
one-third  of  the  corn  raised,  the  remedy  by  distress  does  not 
lie.  Clark  v.  Fraley,  3  Blackf ,  264,  By  repeated  decisions 
of  this  Court,  contract  to  pay  a  specified  sum  in  bank  bills  is  a 
contract  to  pay  the  worth  of  those  bills,  and  in  an  action  on 
such  contract  their  value  only  can  be  recovered.  It  is  a  prom- 
ise to  pay  in  property,  the  value  of  whicli  is  fluctuating  and 
uncertain.  Wilson  v.  Hickson,  1  Blackf,  230;  Harpei'  v.  Levy, 
Id.,  294;  Coldren  v.  Miller,  Id.,  296;  Hedges  v.  Gray,  Id.,  216. 
If  bank  bills  be,  in  the  view  of  the  law,  of  certain  value.  State 
scrip,  in  all  its  varieties,  can  not  be  viewed  in  any  other  light. 
It  follows,  therefore,  according  to  the  case  of  Clark  v.  Fraley f 
supra,  that  a  distress  will  not  lie  on  this  contract.  The  land- 
lord must  be  left  to  his  remedy  as  in  other  cases  of  contract. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

S.  Judah,  for  the  appellant. 

B.  M.  Thomas,  for  the  appellees 


The  State  v.  Newer. 

GnAND  JuROKS. — A  plea  in  abatement  to  an  indictment,  that  the  grand  juror* 
who  found  the  indictment,  were  selected  by  the  board  of  commissioners  on 
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the  6th  of  il/ay,  1841,  and  that  they  had  no  authority  to  make  tlie  selection 
on  that  day,  is  bad  for  not  showing,  that  said  6th  of  May  was  not  included 
in  the  May  session  of  the  board  in  that  yearJa) 

ERROR  to  the  Fountain  Circuit  Court. 

Dewey,  J. — This  was  a  prosecution  against  a  licensed  gro- 
cery keeper  for  selling  spirituous  liquor  to  an  intoxicated 
person.  The  indictment  was  found  at  the  September 
[*308]  term,  ^^841,  of  the  Fountain  Circuit  Court.  The 
defendant  pleaded  in  abatement,  that  the  grand  jurors, 
who  found  the  indictment,  were  selected  by  the  board  of  com- 
missioners of  Fountain  county  on  the  6th  day  of  May,  1841 ; 
and  that  they  were  not  authorized  by  law  to  make  such  selec- 
tion, or  do  any  other  county  business,  on  that  day.  Demurrer 
to  the  plea  overruled,  and  the  indictment  quashed. 

By  the  law  in  force  when  the  grand  jurors  in  question  were 
selected,  the  board  doing  county  business  in  each  county,  was 
required  to  select  grand  and  petit  jurors  at  the  May  session, 
which  was  to  be  held  on  the  first  Monday  of  that  month,  and 
might  continue  for  five  days.  R.  S.,  1838,  pp.  358,  151.  No 
statute,  exempting  the  county  of  Fountain  from  the  operation 
of  this  general  provision,  has  been  pointed  out  to  us;  and  we 
know  of  none.  The  plea  docs  not  show  that  the  6th  of  May, 
the  day  on  which  the  grand  jurors  were  selected,  was  not 
included  in  the  May  term  of  the  board  of  commissioners,  and 
is,  therefore,  bad.  The  general  allegation,  that  the  commis- 
sioners had  no  authority  to  make  the  selection  on  that  day,  is 
too  vague  for  a  plea  in  abatement.  The  board  was  authorized 
to  select  the  grand  jurors  at  the  May  session,  which  might,  for 
aught  that  appears,  have  embraced  the  day  on  which  the  selec- 
tion vras  made.     The  demurrer  should  have  been  sustained. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

S,  C.  Willson,  for  the  State. 

(a)Bardin  T.  The  BtaU,  22  Ind.,  347. 
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Carpenter  and  Another  v.  Shanklin. 

Landlord  and  Tenant. — By  a  lease  of  real  estate  executed  by  the  lessor 
and  lessee  under  their  seals  for  one  yeal-,  the  time  fixed  for  the  payment 
of  the  last  half  year's  rent  was  the  first  of  Februaj-y,  1841.  Held,  that  parol 
evidence  that  the  said  rent  was  not  due  until  the  first  of  March,  1S41,  was 
inadmissible-  Held,  also,  that  the  landlord,  in  such  case,  had  a  preference 
for  said  rent  over  an  execution  levied  on  the  first  of  February,  1841.  on  the 
tenant's  goods. 

[*309]         -^ERROR  to  the  Vanderburgh  Circuit  Court. 

Blackford,  J. — The  record  in  this  case  shows, 
that  Shanklin  had  demised  to  one  Dawley,  by  a  lease  under 
seal,  certain  real  estate  for  one  year,  ending  on  the  23d  of  Feb- 
ruary,  1841,  for  which  the  lessee  was,  by  the  said  lease,  exe- 
cuted also  by  him  under  his  seal,  to  pay  .$125  rent,  one-half  on 
the  first  of  August,  1840,  and  the  other  half  on  the  first  of  Feb- 
ruary, 1841 ;  that  a  constable,  by  virtue  of  an  execution  in 
favour  of  Alvin  and  Willard  Carpenter  against  Dawley,  levied 
upon  the  latter's  goods  on  the  first  of  February,  1841,  and 
afterwards  sold  the  same  for  $75.00.  It  further  appears  that 
Shanklin,  claiming  a  half  year's  rent  to  be  due  him  on  the  first 
of  February,  1841,  from  Daioley,  under  said  lease,  proceeded 
directly  after  that  time,  before  a  justice  of  the  peace,  pursuant 
to  the  statute  of  1838,  and,  by  the  judgment  of  the  justice, 
established  his  claim  to  the  rent,  viz.,  $62.50,  as  due  on  the 
first  o^  February,  1841.  From  that  decision  of  the  justice  the 
execution-creditors  appealed  to  the  Circuit  Court. 

On  the  trial  of  the  cause  in  that  Court,  Shanklin,  the  plain- 
tiff, gave  in  evidence  the  lease  to  Dawley,  which  we  have 
already  noticed,  and  also  a  promissory  note  as  follows,  viz., 
"$62.50.  On  the  first  day  of  Ilareh,  1841,  I  promise  to  pay 
John  Shanklin,  or  order,  $62.50,  for  half  year's  rent,  ending  on 
the  date  above-mentioned.  Dec.  24,  1840.  M.  A.  Dawley  J' 
The  execution-creditors,  Alvin  and  Willard  Carpenter,  proved 
by  Dawley  that  said  note  was  given  for  the  last  half  year's  rent 
reserved  in  said  lease;  that  the  witness  supjjosed  when  he  gave 
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the  note  that  said  rent  was  not  payable,  by  the  terms  of  the 
lease,  till  said  first  of'llarch.  They  also  proved  that  an 
acconnt,  in  the  plaintiff's  handwriting,  was  presented  by  his 
clerk  to  Dawlcy,  in  which  there  was  a  charge  for  said  half 
year's  rent  due  the  first  of  March,  1841.  This  is  tlie  substance 
of  the  evidence  contained  in  the  record;  but  how  much  other 
evidence  was  given,  we  are  not  informed. 

The  record  shows  the  agreement  of  the  parties  to  be  that  the 
only  matter  of  dispute  between  them  is  whether  the  rent  for 
the  last  half  year  was  due  at  the  time  of  the  levying  of  the 

aforesaid  execution. 
[*310]         *The  Circuit  Court  gave  judgment  for  the  plaintiff 
for  $66.22. 

In  determining  the  questiun  submitted  by  the  parties  as 
above-mentioned,  we  are  first  to  inquire  whetlier  it  was  on  the 
first  of  Feb r Liar y  or  tlie  first  of  March,  1841,  that  the  last  half 
year's  rent  was  payable.  Vie  think  the  lease,  which  is  under 
the  seal  of  the  parties,  must  govern  as  to  this  matter;  and 
according  to  that  the  said  rent  was  payable  on  the  first  of  Feb- 
ruary. The  evidence  relied  on  to  show  that  the  first  of  3Iaroh 
was  the  time  is  parol,  and  can  not  be  admitted  to  control  the 
lease.  The  next  subject  to  be  noticed' is  whether  the  rent, 
wliich  was  payable  on  the  said  first  of  Febriiary,  can  be  con- 
sidered to  be  due  on  that  day  so  as  to  give  a  preference  to  the 
plaintiff  as  landloi'd,  under  the  statute  of  1838,  over  an  execu- 
tion levied  on  the  same  day  on  the  tenant's  goods.  It  is 
decided  in  Ladbrooh  v.  ^yilmot,  cited  in  Tidd's  Prac,  1054, 
8th  ed.,  and  in  Sewell's  Law  of  Sheriff,  256,  that  the  rent 
which  became  due  on  the  day  the  execution  was  levied,  may  be 
claimed  by  the  landlord.  That  case  was  decided  under  an 
English  statute,  viz.,  the  statute  of  Anne,  the  language  of 
which,  so  far  as  the  present  question  is  concerned,  is  the  same 
with  ours  (R.  S.,  1838,  p.  473,  sect.  5);  and  we  think  the 
decision  is  unobjectionable. 

Fer  Curiam. — The  judgment  is  afSrmed  with  costs. 

J.  Law  and  L.  Barbour,  for  the  plaintiffs, 

J.  Pitcher  and  0.  H.  Smith,  for  the  defendant. 
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Usher  v.  Stewart. 

PLEADlNa — Pbactice. — Assumpsit  for  goods  sold  and  delivered,  «fec.  Plea 
of  payment,  alleging  that  the  plaintiff  was  indebted  to  the  defendant  in  a 
certain  sum  for  money  had  and  received,  &c.  Replication  in  denial  of  the 
plea.  Beld,  that  a  promissory  note  given  by  the  plaintiff  to  a  third  person, 
and  indorsed  to  the  defendant  before  the  suit  was  commenced,  might  be  read 
in  evidence  by  the  defendant  under  the  plea. 

ERROR  to  the  Vigo  Circuit  Court. 

Sullivan,  J.  —  Assumpsit  by  Stewart  against  Usher  for 
board,  washing  and  lodging,  and  goods  sold  and 
[*311]  delivered.  *Pleas,  1.  Non  assumpsit,  2.  The  statu- 
tory plea  of  payment,  setting  forth  that  the  plaintift' 
was  indebted  to  the  defendant  in  the  sum  of  $100,  for  so  much 
money  before  then  had  and  received  by  the  plaintiff  for  tlie 
defendant's  use,  &c.  Similiter  to  the  first  plea,  and  replication 
in  denial  of  the  second.  Verdict  and  judgment  for  the 
plaintiff. 

On  the  trial,  the  defendant  ])roved  the  execution  of  a  prom- 
issory note,  given  by  the  plaintiff  to  B.  Booth  for  the  sum  of 
$32.92,  due  January  5th,  1842,  and  the  indorsement  of  it  to 
himself  before  suit  brought,  and  offered  to  read  the  note  in 
evidence  to  the  jury  in  support  of  his  second  plea;  but  the 
Court,  on  motion  of  the  plaintiff,  rejected  the  evidence.  This 
is  the  only  error  complained  of. 

We  have  heretofore  decided,  that  an  action  lor  money  had 
and  received  may  be  maintained  by  the  indorsee  against  the 
maker  of  a  promissory  note,  and  that  m  such  action  the  note 
and  indorsement  are  evidence  to  support  the  suit.  Indian- 
apolis Ins.  Co.  V.  Brown  et  al.,  6  Blackf ,  378.  The  same  rule 
of  evidence  applies,  where  money  had  and  received  by  the 
plaintiff  to  the  use  of  the  defendant  is  made  the  foundation  of 
a  defense.  The  statute,  which  authorizes  this  mode  of  plead- 
ing, requires  the  contract,  on  which  the  defendant  relies,  to  be 
set  out  in  his  plea;  hence,  it  is  argued  by  the  defendant  in 
error,  that  the  general  mode  of  pleading  adopted  in  this  case 
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is  not  embraced  by  the  statute.  But  in  this  conclusion  he  is 
evidently  mistaken.  There  is  a  diiference  between  the  con- 
tract, and  the  evidence  by  which  it  may  be  proved.  A  plain- 
tiff in  his  declaration  must  set  out  the  contract  on  which  he 
relies  with  legal  certainty,  and  he  must  prove  it  as  stated.  If 
the  plaintiff  in  error  had  brought  an  action  for  money  had 
and  received  against  the  maker  of  the  note  offered  in  evidence, 
and  if  he  could  have  supported  it  by  the  note  and  the  indorse- 
ment, it  is  difficult  to  perceive  why  the  same  evidence  will  not 
support  the  identical  contract  when  set  up  as  a  matter  of 
defense.  The  plaintiff  need  not  be  taken  by  surprise  by  this 
general  mode  of  pleading,  because  he  may,  before  rejilying, 
demand  a  bill  of  particulars. 

Pe7'  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
"demanded,  &c. 

W.  D.  Griswold,  for  tlie  plaintiff. 

R.  TF.  Thompson  and   C.  W.  Barbour,  for  the  defendant. 


[*312]  *CuLLY  V.  Ross,  Assignee. 

Witness — A  bankrupt  is  not  a  competent  witness,  in  trover  by  bis  assignee, 
to  prove  property  in  the  latter,  unless  he  release  to  the  plaintiff  all  claim  ta 
an  allowance  out  of  his  estate,  as  well  as  to  the  surplus. 

ERROR  to  the  Union  Circuit  Court.  Verdict  and  judg- 
ment in  the  Circuit  Court  for  Moss,  the  plaintiff. 

Dewey,  J. — This  was  an  action  of  trover  by  the  assignee 
of  a  bankrupt.  Plea,  not  guilty;  and  also  a  plea  that  the 
plaintiff  was  not  assignee.  The  plaintiff,  to  prove  property 
in  himself  as  assignee,  produced  the  bankrupt  as  a  witness, 
who  had  received  his  final  discharge  and  certificate;  and  who 
had  released  to  the  assignee  all  claim  to  a  surplus  of  his  estate, 
but  not  to  his  allowance.  The  witness  was  objected  to  on  tlie 
score  of  interest;  but  the  objection  was  overruled,  and  he  was 
sworn. 
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We  think  this  decision  was  wrong.  To  render  the  bankrupt 
competent  as  a  witness  to  prove  property  in  his  assignee,  he 
should  have  released  all  claim  to  an  allowance  out  of  his 
estate,  as  well  as  to  the  surplus.  Sclinelder  v.  Pari-,  Peakc's 
Add.  Cas.,  66;  2  Phill.  Ev.,  354;  Ewem  v.  Gold,  Bull.  N.  P., 
43.  A  bankrupt,  in  England,  is  allowed  a  certain  ])ercentage 
on  the  net  proceeds  of  his  estate,  provided  the  creditors  are 
paid  10s.  in  the  pound,  or  more;  but  if  they  receive  less  than 
that  rate,  the  allowance  defends  upon  the  discretion  of  the 
assio^nees  and  commissioners.  1  Harr.  Disr.  419.  Bv  the  3d 
section  of  the  bankrupt  act,  passed  by  Congress  in  1841,  the 
assignee  was  bound  to  allow  the  bankrupt  his  necessary  house- 
hold and  kitchen  furniture,  and  such  other  articles  and  neces- 
saries as  the  assignee  should  designate,  having  reference  in  the 
amount  to  the  family,  condition  and  circumstances  of  the  bank- 
rupt, not  exceeding  ^300  in  value,  besides  wearing  apparel. 
In  considerinjr  the  condition  and  circumstances  of  the  bank- 
rupt,  it  was  proper  for  the  assignee  to  take  into  view  the 
amount  of  his  property  compared  with  his  debts,  and  to  esti- 
mate the  allowance  accordingly.  It  is  evident,  therefore,  that 
the  bankrupt  had  a  direct  interest  to  increase  the 
P313]  assets  in  the  hands  of  the  assignee,  ^unless  he  had 
previously  received  his  allowance  in  full.  If  such 
was  the  fact,  the  record  should  have  shown  it. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

J.  S.  Reid,  for  the  plaintiff. 

/.  B.  Sleeth,  for  the  defendant. 


Graham  and  Others  v.  The  State. 

Forfeited  Recognizance. — In  the  case  of  a  forfeited  recognizance,  an  exe- 
cution can  not  be  awarded  against  a  recognizor,  on  whom  a  scire  facias  haa 
not  been  served,  and  who  has  not  appeared,  until  there  have  been  two  re- 
turns of  not  found  to  writs  of  scire  facias  against  him,  directed  to  the  sherifif 
of  the  county  in  which  the  recognizance  was  taken. 
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ERROR  to  the  Wabash  Circuit  Court. 

Blackford,  J. — Minor  Graham  and  three  other  persons 
entered  into  a  joint  recognizance  at  the  March  term,  1841,  of 
the  Wabash  Circuit  Court,  in  the  sum  of  $2,000.  The  recog- 
nizance was  conditioned  that  one  John  Graham  should  be  and 
appear  from  day  to  day  of  said  term,  and  answer  the  State  on 
an  indictment  against  him  for  forgery.  At  a  subsequent  day 
of  the  term,  the  said  John  Graham  and  his  said  sureties  were 
called  and  made  default,  the  recognizance  of  the  sureties  was 
declared  forfeited,  and  a  soire  facias  ordered  to  be  issued.  In 
July,  1841,  a  scire  facias  in  the  cause  was  issued  by  the  clerk, 
directed  to  the  sheriff  of  LaPorte  county,  requiring  the  said 
sureties  to  show  cause  why  execution  should  not  issue,  &c. 
This  writ  was  returned  to  the  next  term  served  on  two  of  tlie 
defendants,  and  "not  found"  as  to  the  two  others.  In  Febru- 
ary, 1842,  another  scire  facias  issued,  which  was  directed  to 
the  sheriff  of  Wabash  county,  requiring  said  sureties  to  show 
cause,  &c.,  and  which  was  returned  "not  found"  as  to  all  the 
defendants.  At  the  March  term,  1842,  the  said  sureties  were 
called  and  made  default,  and  an  execution  was  ordered  to  be 
issued  against  them. 

This  judgment  ordering  execution  is  erroneous.  Before  an 
execution  can  be  awarded  against  a  recognizor  upon 
[*314]  ^whom  a  scire  facias  has  not  been  served,  and  who 
has  not  appeared,  there  must  be  two  returns  of  "not 
found"  to  writs  of  scire  facias  against  him,  directed  to  the 
sheriff  of  the  county  in  which  the  recognizance  was  taken. 
The  State  has  not  proceeded  according  to  this  rule,  in  the  case 
before  us,  as  to  two  of  the  defendants. 

Per  Curiam. — The  judgment  is  reversed.  Cause  remanded, 
&c. 

J.  H.  Bradley^  for  the  plaintiffs. 

A.  A.  Hammond,  C.  Fletcher,  and  0.  Butler,  for  the  State* 
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Ham  V.  The  State,  on  the  Relation  of  Williams. 
RoYSTON  V.  The  State,  on  the  Relation  of  Dunbar. 
The  State,  on  the  Relation  of  Heeod,  v.  Roddick. 

County  Treasuker,  Term  of  Office.-^A  county  treasurer  holds  his  office 
for  three  years  from  the  time  of  his  election,  and  until  his  successor  is 
elected  and  qualified. 

Construction  of  Statutes. — If  two  statutes  be  inconsistent  with  each  other, 
the  last  one  must  govern. (a) 

Official  Bonds. — Under  the  statute  of  1843,  requiring  the  county  treasurer 
to  give  bond  on  or  before  the  12th  of  August,  &c.,  the  county  commissioners 
may  approve  of  the  bond  before  or  at  their  firs-t  session  thereafter. 

ERROR.  The  first-named  case  was  ironi  the  Wayne  Cir- 
cuit Court;  the  second,  from  the  Vanderburgh  Circuit  Court; 
and  the  third  from  the  Bartholomew  Circuit  Court. 

Sullivan,  J. — Informations  were  filed  in  each  of  the  fore- 
going cases  in  the  nature  of  writs  of  quo  worranto,  alleging 
that  the  defendants  unlawfully  held  and  exercised  in  their 
respective  counties,  the  office  of  county  treasurer;  that  the  re- 
lators were  entitled  to  the  office;  and  praying  the  judgment 
of  the  Court,  &c. 

The  facts  stated  in  each  of  the  records  before  us  are  sub- 
stantially the  same,  and  are  as  follows,  viz.:  The  defendants 
were  elected  treasurers  of  their  respective  counties  on  the  first 
Monday  of  August,  1841,  were  duly  qualified,  and  entered 
upon  the  duties  of  their  office.  On  the  first  3Ionday  of  August, 
1844,  the  relators  were  elected  their  successors,  and,  having 
given  bond,  and  taken  the  oath  prescribed  by  the  statute, 
insist  that  they  are,  in  fact  and  in  law,  the  treasurers 
[*315]  *of  their  respective  counties.  The  defendants  resist 
the  claim,  alleging  that  they  are,  by  law,  entitled  to 
hold  luitil  the  first  Monday  of  March  next.  In  the  cases  of 
Ham  V.  The  State,  &c.,  and  Royston  v.  The  State,  &c.,  the 
Circuit  Courts  decided  in  favour  of  the  relators.     In  the  case 

{a)Spencer  v    The  Stale,  5  Ind.,  41 ;  Id.,  479;  2  Id.,  440. 
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of   The  State,  &c.,  v.  HaddlcJc,  the  judgment  of  the  Circuit 
Court  was  in  favour  of  the  defendant. 

The  relators  and  the  defendants  found  their  claims  to  the 
offices  on  positive  statutory  enactments,  Avhicli  are  plainly 
inconsistent  with  each  other.  By  the  18th  sect.,  2d  art.,  4th 
chap.,  of  the  revised  statutes,  p.  98,  it  is  enacted,  "that  the 
county  treasurer  for  each  county  shall  hold  his  office  for  the 
term  of  three  years  from  and  after  the  first  Monday  of  March 
next  succeeding  his  election,  and  until  his  successor  is  elected  and 
qualified."  By  the  70th  sect.,  4th  art.,  7th  chap.,  of  the  same 
revision,  p.  192,  it  is  provided,  that  "the  county  treasurer 
shall  hold  his  office  for  the  term  of  three  years /ro/n  the  time  of 
his  election,  and  until  his  successor  is  chosen  and  qualified.'* 
It  therefore  devolves  upon  this  Court  to  ascertain  the  will  of 
the  Legislature^  and  determine  which  of  the  foregoing  statutes 
regulates  the  tenure  of  the  treasurer's  office. 

In  1841,  when  the  defendants  were  elected,  the  tenure  of 
their  office,  as  regulated  by  the  law  then  in  force,  was  for  three 
years,  and  until  their  successors  were  elected  and  qualified. 
The  two  statutes  above  referred  to  were  enacted  in  1843,  and 
at  the  same  session  of  the  General  Assembly.  The  effisct  of  the 
first  recited  statute  was  to  extend  the  term  of  office  about 
seven  months  beyond  the  time  for  which  the  incumbent  was 
elected:  the  object  of  the  second  statute  was  to  restore  it,  or 
limit  it,  to  the  period  prescribed  by  the  act  of  1841.  The  stat- 
utes being  inconsistent,  they  can  not  stand  together;  and,  in 
determining  which  is  the  law  of  the  land,  we  know  of  no 
other  rule  of  construction  than  that  the  lasc  expressed  will  of 
the  Legislature  must  prevail.  Adopting  this  rule  then  as  our 
guide,  our  opinion  is  that  the  will  of  the  Legislature,  as  last 
expressed  on  this  subject,  is  contained  in  the  70th  sect.,  4th 
art.,  7th  chap.,  above  referred  to,  and  that  the  terra  for  which 
the  defendants  were  elected,  ceased  so  soon  as  the  relators  were 

qualified  to  enter  on  their  offices  respectively. 
[*316]         *It  is  urged  as  an  objection  to  this  view  of  the  law, 
that  it  conflicts  with  other  provisions  of  the  statute, 
as,  for  example,  that  the  treasurer  elect  shall  enter  into  bond 
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on  or  before  the  12th  day  of  August  next  after  liis  election, 
and  that  his  bond  shall  be  approved  by  the  county  commis- 
sioners. The  defendants  say  that  the  last-named  requistions 
of  the  statute  can  not  be  complied  with,  because  the  treasurer 
elect  can  not  receive  a  certificate  of  his  election  by  the  day 
named;  nor  is  there  any  law  authorizing  the  commissioners 
to  meet  on  that  day  to  approve  the  bond. 

We  perceive  the  difficulty  suggested  by  the  defendants, 
but  we  do  not  perceive  how  it  affects  the  construction  M^e  have 
given  to  the  law.  On  either  construction,  the  same  difficulty 
exists.  Whether  the  treasurer  holds  his  office  for  three  years 
from  and  after  the  first  31onday  of  March  next  after  his  election, 
or  for  three  years  from  the  time  of  Ids  election;  the  mode  and 
manner  of  qualification  are  the  same.  It  is  not  necessary, 
therefore,  to  support  the  construction  we  have  given  to  the 
statutes,  by  reconciling  those  requisitions  with  it.  It  may  be 
proper  however  to  say,  that  when  the  language  of  a  statute  is 
ambiguous,  or  the  words  repugnant,  the  Court  will  seek  to 
tind  out  the  intention  of  the  Legislature,  and  to  give  it  ofl'ect. 
No  statute  shall  be  interpreted,  say  the  authorities,  so  as  to 
be  inconvenient  and  against  reason.  We  feel  authorized  to 
conclude,  therefore,  that  the  law  requiring  the  treasurer  to 
enter  into  a  bond,  on  or  before  the  12th  day  of  August,  to  be 
approved  by  the  county  commissioners,  confers  a  power  on  the 
commissioners  to  hold  a  meeting  for  that  purpose  if  they  shall 
think  proper  to  do  so;  and  if  not,  that  an  acceptance  of  the 
bond  at  their  first  meeting  thereafter  would  be  a  compliance 
with  the  spirit  of  the  law. 

Per  Curiam. — The  judgments  in  the  first  two  cases  are 
affirmed  with  costs.  The  judgment  in  the  last  is  reversed 
with  costs,  and  the  cause  remanded,  &c. 

C.  H.  Test,  for  the  plaintiff",  and  J.  S.  Newman  and  /.  Perry, 
for  the  defendant,  in  the  first  case. 

J.  Lockhart,  for  the  plaintiff,  and  /.  Pitcher,  and  C.  Baker, 
for  the  defendant,  in  the  second  case. 

A.  A.  Hammond,  for  the  plaintiff,  and  //.  Brown,  for  the 
defendant,  in  the  last  case. 
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[*317]  *Dea>'  v.  Speakman. 

Lost  Note. — If  a  promissory  note  sued  on  be  torn  and  a  part  of  it  lost,  a  copy 
of  the  entire  note  sworn  to  is  admissible  evidence. 

Same. — An  action  at  law  lies  on  an  unnegotiated  promissory  note,  which  hag 
been  lost  or  destroyed. 

Baxkruptcy. — A  joint  debtor  with  a  bankrupt  ha?  a  contingent  claim  on  the 
latter,  which  is  provable  under  the  commission  of  bankruptcy;  and  the 
bankrupt's  certificate  will  bar  a  suit  against  him  for  contribution. 

WiTXESa. — To  render  a  certified  bankrupt  a  competent  witness  for  his  co- 
debtor,  in  an  action  for  the  joint  debt,  the  bankruj^t  must  release  to  hL'^ 
assignee  all  claim  to  surplus  and  allowance.(o) 

APPEAL  from  the  Dearborn  Circuit  Court. 

Deavey,  J. — Debt  on  a  promissory  note  by  Speakman,  the 
payee,  against  Cocliran,  Folbre,  Dean,  F.  Baldwin,  and  11. 
Baldwin,  the  makers.  The  process  was  returned  "  not  ibund" 
as  to  the  Baldwins,  and  the  return  suggested  on  the  record. 
Dean  pleaded  the  general  issue.  Cochran  and  Folbre  pleaded, 
separately,  bankruptcy.  Replications  to  their  pleas  that  each 
of  them,  alter  his  discharge  and  certificate,  affirmed  and  rati- 
fied the  note,  and  promised  to  pay  it.  Rejoinder  in  denial,  and 
issue.  The  jury  found  against  jDea?i,  and  in  favour  of  Cochran 
and  Folbre.     Judgments  accordingly. 

On  the  trial,  the  plaintiff  offered  in  evidence  a  paper  bearing 
the  signatures  of  all  the  original  defendants,  which  appeared  to 
be  a  considerable  fragment  of  a  promissory  note;  and  offered 
to  prove  by  his  attorney  that  the  paper  was  part  of  a  promis- 
sory note  which  had  been  placed  entire  in  his  hands  by  the 
plaintiff,  but  which  had  been  mutilated  by  having  a  small  piece 
torn  off  one  end;  this,  the  witness  supposed,  had  been  occa- 
sioned ])y  the  frequent  withdrawal  and  replacement  of  the  note 
among  the  files  where  it  \vas  usually  kept.  The  witness  pro- 
duced and  swore  to  a  copy  of  the  entire  note  made  before  the 
latter  was  torn,  which  copy  corresponded  with  the  note  described 
in  the  declaration.      The  witness  stated  that  he  had  made  dili- 

{a)The  Madison,  Jcc,  Co.  T.  Mitchell,  1  Ind.,  38i. 
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gent  search  for  the  missing  piece  of  the  note,  but  :oula  ivj*  fn% 
it.  This  evidence  was  all  objected  to,  but  ad  laiied  ^y  thr 
Court. 

Dean  produced  as  a  witness  F.  Baldioin,  one    /f  Ih'j  oug.'na. 
defendants,  on  whom  the  process  was  not  serv.  'I,  and  offeree 
to  prove  that  he  was  a  certified  bank;;.ipt;    and  thj7+ 
[*318]     *he,  Dean,  had  released  him  from  aU  ^.laim  to  contri- 
bution, should  Dean  be  compelled  to  pay  the  money 
due  by  the  note.     The  witness  was  excluded. 

The  admission  of  the  plaintiff's  testimony  I. »  establish  the 
note  was  right.  The  absence  of  the  torn  off  part  was  suffi- 
ciently accounted  for  to  let  in  secondary  evidence  of  its  con- 
tents; and  the  sworn  copy  of  the  entire  note  was  legal  evidence 
for  that  purpose. 

No  objection  to  the  plaintiff's  sustaining  the  action,  on  the 
ground  of  its  being  founded  on  a  lost  note  (even  had  it  been 
lost),  could  prevail.  The  action  was  between  the  payee  and  the 
makers;  and  the  possession  of  the  note  by  the  plaintiff  at  the 
time  a  part  of  it  was  torn  off  and  lost,  raises  a  fair  presumption 
that  it  had  not  been  negotiated;  in  which  case  an  action  at  law 
was  proper.  Chitt.  on  Bills,  155.  But  the  case  bears  a  stronger 
analogy  to  that  of  a  destroyed  note  than  to  a  lost  one;  and  on 
a  destroyed  note  an  action  at  law  will  lie.  Chitt.  on  Bills,  155. 
We  think  the  Court  was  also  correct  in  excluding  the  witness 
offered  by  the  defendant.  Whether  he  was  objectionable,  as 
being  a  party  to  the  record,  if  he  was  one,  we  shall  not  con- 
sider, because  we  view  him  as  incompetent  on  the  score  of 
interest.  The  fifth  section  of  the  bankrupt  act,  passed  by  Con- 
gress in  1841,  allows  "sureties,  indorsers,  bail,  or  other  persons 
having  uncertain  or  contingent  demands"  against  the  bankrupt, 
to  prove  their  claims  under  the  commission  of  bankruptcy. 
And  the  fourth  section  provides  that  all  claims  provable  under 
the  act  shall  be  barred  by  the  discharge  and  certificate  of  the 
bankrupt.  Now,  every  joint  debtor  has  a  demand  against  his 
co-debtor,  contingent  upon  his  being  compelled  to  pay  more 
than  his  share  of  the  debt.  Such  a  demand  was  Dean's  against 
each  of  the  other  makers  of  the  note  sued  on  in  this  cause; 
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and  we  tliink  it  was  provable  under  the  commission  against  F. 
Baldwin  to  the  amount  of  his  share  of  the  note,  and  that  being 
so  provable,  all  demand  for  contribution  against  Baldwin  was 
barred  by  his  discharge  and  certificate.  Besides,  Dean  may 
AvcU  be  considered  as  the  surety  of  Baldwin  to  the  extent  of  the 
latter's  share  of  the  debt  paid  by  him;  and  tliis  view  would 
entitle  him  to  prove  his  claim  under  the  act  of  Con- 
[*319]  gress,  and,  of  course,  bar  him  from  ^demanding  con- 
tribution of  Baldwin.  It  follows  from  these  principles, 
that -Dean's  release  of  contribution  to  Baldwin  was  inoperative; 
he  had  no  sucii  demand  against  him  ;  his  remedy  was  in  proving 
his  claim  under  the  commission.  The  release  did  not  reach 
the  real  interest  of  Baldwin,  wh'icli  consisted  in  this:  He 
was  entitled  to  the  surplus  of  his  estate,  (if  any),  after  paying 
his  debts;  and  he  was  entitled  to  an  allowance,  depending  in 
some  measure  upon  the  discretion  of  his  assignee,  to  be  regu- 
lated by  the  condition  and  circumstances  of  his  estate.  Sect. 
3d  of  the  bankrupt  act.  Now  as  Dean  had  a  right  to  claim, 
under  the  commission  against  Baldioln,  to  the  amount  of  Bald- 
win's share  of  the  joint  debt  paid  by  Dean,  that  claim  would 
take  a  part  of  the  assets  in  the  hands  of  the  assignee,  and  con- 
sequently lessen,  in  proportion,  the  claim  of  the  bankrupt  to 
surplus  and  allowance.  To  have  rendered  Baldwin  competent 
as  a  witness,  he  should  have  released  to  his  assignee  his  claim 
to  surplus  and  allowance.  The  foregoing  views  are  sustained 
by  the  following  cases.  Afialo  v.  Fourdrinier,  6  Biug.,  306; 
Wood  et  al.  v.  Dodgson,  2  M.  &  S.,  195;  Ferryman  v.  Steggall 
ei  al.,8  Bing.,  369. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

J.  T.  Brown,  E.  Dumont,  and   T.  Gazley,  for  the  appellant. 

J.  Ryman  and  P.  L.  Spooner,  for  the  appellee. 


Geimes  v.  Newell. 

Indorsement  of  Note — Pleading. — G.  as  assignee  sued  iV.  as  assignor  of  a 
pi-omissory  note  payable  to  N.,  and  negotiable  and  payable  at  a  branch  of 
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the  State  Bank.  The  declaration  showed,  inter  alia,  that  the  maker  of  the 
note  had  refused  to  pay,  and  that  the  plaintiff  knew  of  his  default.  Plea, 
that  G.  indorsed  his  name  on  the  note,  at  tlie  instance  of  the  maker,  for  the 
purpose  or  guaranteeing  its  payment  to  N.,  and  that  the  maker  afterwards 
delivered  to  X  the  note  so  indorsed;  and  that  N.  afterwards  sold  the  note 
to  one  S.,  and  indorsed  his,  N's,  name  on  it,  for  tlie  purpose  of  transferring 
it  to  S.  Replication  that  the  indorsement  of  the  note  by  the  defendant  was 
made  before  the  plaintiff  indorsed  the'note.  Held,  that  the  plea  and  repli- 
cation were  both  good. 

[*320]         ^-ERROR  to  the  Tippecanoe  Circuit  Court. 

Blackford,  J. — This  was  an  action  of  assumpsit, 
brought  by  the  assignee  against  the  assignor  of  a  promissory 
note,  negotiable  and  payable  at  a  branch  of  the  State  Bank. 
The  declaration  contained  two  special  counts.  The  first,  after 
alleging  the  making  of  the  note  to  the  defendant,  and  his 
indorsement  of  it  to  the  plaintiff,  states  that  the  plaintiff 
indorsed  tlie  note  to  one  Dn.gan,  and  that  the  latter  indorsed 
it  to  one  Stockton.  It  also  states  that  StocJdon  duly  presented 
the  note  for  payment,  that  payment  was  refused,  and  that  due 
notice  of  the  non-payment  was  given  to  the  parties  concerned. 
The  second  count,  after  alleging  the  execution  of  the  note,  and 
its  indorsement  by  the  defendant,  as  mentioned  in  the  first 
count,  avers  the  due  presentment  of  the  note  for  payment,  its 
non-})ayment,  and  due  notice  of  its  dishonour. 

There  are  three  pleas:  1,  Non  assumpsit;  2,  No  consid- 
eration for  the  assignment.  The  third  pica,  after  some  imma- 
terial matter,  alleges  that  the  plaiutiflt'  and  one  Dugan,  at 
the  instance  of  the  makers  of  the  note,  indorsed  their  names 
on  •  it  for  the  purpose  of  guaranteeing  and  securing  to  the  de- 
fendant the  payment  of  the  note;  that,  afterwards,  the  makers 
delivered  the  note  so  indorsed  to  the  defendant;  and  that  the 
defendant,  afterwards,  sold  the  note  to  one  StocJdon,  and  in- 
dorsed his,  tlie  defendant's,  name  on  it,  for  the  purpose  of 
transferring  it  to  Stockton,  and  for  no  other  purpose. 

To  the  second  plea,  the  plaintiff  replied  that  the  indorse- 
ment was  made  on  a  good  consideration.  The  third  plea  was 
replied  to  as  follows :  That  the  indorsement  averred  in  the 
declarati(ni  to  have  been  made  by  the  defendant,  was  made  by 
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him  before  the  plaintiff  indorsed  the  note,  the  defendant's 
name  being  On  the  note  as  indorser  at  the  time  of  the  plain- 
tiff's indorsement;  and  that  the  indorsements  in  the  plea 
mentioned  were  not  made  under  the  circumstances,  for  the 
purposes,  and  in  the  manner  and  form  alleged  in  the  plea. 

General  demurrer  to  the  replication  to  the  third  plea,  and 
judgment  for  the  defendant. 

It  appears  by  the  declaration,  that  the  makers  of  the  note 
had  refused  to  pay  it,  and  tliat  the  plaintiff  knew  of  their 
default;  and  the  third  plea  shows,  that,  under  those  circum- 
stances, the  plaintiff  as  guarantor,  is  liable  to  the 
[*321]  defendant  '''for  the  same  amount  that  the  defendant, 
if  bound  as  assignor,  is  liable  for  to  the  plaintiff.  That 
is  a  sufficient  reason  why  the  action  should  not  be  sustained. 
Bisho])  V.  Hayioard,  4  T.  R.,  470;  Britten  et  al.  v.  Webb,  2 
Barn.  &  Cress.,  483.  And  to  this  plea,  the  replication  de- 
murred to  is  a  good  answer.  It  avers,  that  the  defendant's 
indorsement  was  made  before  the  plaintiff's,  the  defendant's 
name  being  on  the  note  as  indorser  at  the  time  the  plaintiff 
indorsed  it.  There  was,  tlierefore,  in  substance,  a  good  issue 
formed  by  the  pleadings  in  question,  viz.,  whether  the  plair. - 
tiff  had  or  had  not  indorsed  his  name  on  the  note,  as  a  guar- 
antor, before  the  defendant  received  it.  And  the  demurrer  to 
the  replication  should  have  been  overruled. 

Per  Curiam. — The  judgment  is  reversed  with  costs.     Cause 
remanded,  &c. 

Z.  Baird,  lor  the  plaintiff. 

R.  Jones,  D.  Mace,  and  W.  M.  Jenners,  for  the  defendant. 


Wallace  and  Wife  v.  Jones,  in  Error. 

IN  assumpsit  against  husband  and  wife  on  a  promissory 
note  made  by  tiie  wife  durn  sola,  and  non  assumpsit  pleaded, 
the  plaintiff  must  prove  the  marriage.  Cowley  v.  Mobensun  et 
ux.j  3  Camp.,  438. 
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Pickens  v.  Clayton,  on  Appeal. 

THE  Probate  Court  can  not  remove  a  guardian,  except  ii 
cases  relating  to  the  faithful  performance  of  his  trust,  or  to  th 
sufficiency  of  the  security  given  by  him.  R.  S.,  1838,  pp.  195 
196;  Morgan  v.  Anderson  et  ux.,  5  Blackf.,  503.  (See  13  Ind. 
159.) 


[^322]  *The  State  v,  Ross,  in  Error. 

AN  indictment  for  gaming  need  not  state  the  name  of  the 
game  played.     The  State  v.  Maxwell  5  Blackf.,  230. 


Page  v.  Prentice  and  Another. 

Pleading. — A  plea  which  confesses  the  cause  of  action,  and  avoids  it  by  some 

new  matter,  does  not  amount  to  the  general  issue. 
Same — Practice. — In  debt  on  a  promissory  note,  accord  and  satisfaction,  and 

payment,  may  be  pleaded  specially,  or  may  be  given  in  evidence  under  the 

general  issue. 

ERROR  to  the  Jefferson  Circuit  Court. 

Sullivan,  J. — Debt  on  a  promissory  note  by  defendants  in 
error,  as  the  assignees  of  one  Stivers,  against  Page.  The 
defendant  below  pleaded,  1,  That  after  the  making  of  the  said 
promissory  note,  and  before  the  same  fell  due,  and  before  the 
assignment  thereof  to  the  plaintiffs,  to  wit,  on  the  19th  of 
October,  1839,  the  defendant,  at  the  special  instance  and  request 
of  said  Stivers,  made  his  certain  promissory  note  for  the  sum 
of  12,190.66,  parcel  of  the  debt  sued  for,  payable  one  year 
after  date  to  the  order  of  said  Stivers,  for  value  received;  and 
that  he  the  defendant,  on  the  same  day,  also  drew  a  bill  of 

(352) 


NOVEMBER  TERM,  1844.  C22-23 

Pasre  v.  Prentice  and  Another. 


exchange  directed  to  one  S.  K.  Page  of  Louisville,  Ky.,  for  the 
further  sum  of  §2,309.36,  being  the  residue  of  the  debt  sued 
for,  payable  to  said  Stivers  or  order,  and  tiieu  and  there  deliv- 
ered the  said  note  and  the  said  bill  of  exchange  to  the  said  Sti- 
vers, and  the  same  were  received  by  him  in  full  satisfaction 
and  discharge  of  the  note  declared  on ;  that  the  bill  of  exchange 
was  accepted  by  the  said  S.  K.  Page,  and  paid  according  to 
its  tenor,  and  that  the  promissory  note  for  the  sum  of  $2,190.66, 
given  by  the  defendant  to  Stivers  as  aforesaid,  was  forthwith 
assigned  by  said  Stivers  to  G.  and  L.  of  Louisville  for  value,  of 
which  the  defendant  was  duly  notified,  and  by  means  whereof 
he  became  and  is  liable  to  pay  to  G.  and  L.,  or  their  order,  the 
amount  thereof,  &c.  2,  That  the  assignment  of  the 
[*323]  note  to  the  plaintiffs  was  obtained  by  -''fraud.  3,  Nil 
debet.  4,  Payment  to  Stivers  before  the  note  was  in- 
dorsed to  the  plaintiffs.  There  were  special  dcMnurrers  to  the 
first  and  fourth  pleas,  M'hich  were  sustained  by  the  Court. 
Issues  were  taken  on  the  second  and  third  pleas.  Verdict  and 
judgment  for  the  plaintiffs.  The  causes  of  demurrer  were, 
1,  That  the  facts  stated  in  the  pleas  might  be  given  in  evidence 
under  the  general  issue;  and,  2,  That  the  pleas  respectively 
amounted  to  the  general  issue. 

It  is  no  objection  to  a  plea,  which  is  well  pleaded  in  other 
respects,  that  the  matter  of  it  may  be  given  in  evidence  under 
the  general  issue.  The  right  to  plead  as  many  pleas  as  a 
defendant  may  deem  necessary  for  his  defense,  is  secured  to 
him  by  statute.  In  so  pleading,  however,  it  is  not  his  privi- 
lege to  incumber  the  record  with  tautologous  allegations,  nor 
with  pleas  which,  while  they  pretend  to  be  special,  amount 
only  to  a  denial  of  the  plaintiff's  allegation. 

We  do  not  think  that  the  pleas  demurred  to  in  this  case,  are 
liable  to  either  of  the  objections  above  mentioned.  Thev  are 
not  a  repetition  of  matter  elsewhere  spread  upon  the  record ; 
nor  do  they  amount  to  the  general  issue.  Both  of  the  pleas 
confess  the  plaintiffs'  cause  of  action  as  stated  in  the  declara- 
tion, but  avoid  it  by  new  matter.  A  plea  amounting  to  the 
general  issue  is  a  plea  alleging  matter  which  is,  in  effect,  a 
Vol.  VIL— 23  (353) 
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denial  of  tlie  whole,  or  the  prmcipal  part  of  the  allegatious  in 
the  declaration.  The  remarks  of  Lord  Denman  in  the  ease  of 
Hayselden  v.  Staff,  5  Adol.  &  Ellis,  153,  are  peculiarly  appro- 
priate to  this  case:  "There  is  a  great  distinction,"  says  his 
lordship,  "between  the  case  of  a  plea  which  amounts  to  the 
general  issue,  and  a  plea  that  discloses  matter  which  may  be 
given  in  evidence  under  the  general  issue."  Under  the  latter, 
various  things  may  be  given  in  evidence  which  may  also  be 
proved  under  the  general  issue;  "but  it  is  incorrect  language 
to  say  that  these  things  amount  to  the  general  issue ;  they  only 
defeat  the  contract:  but  what,  in  correct  language,  may  be  said 
to  amount  to  the  general  issue  is,  that  for  some  reason  specially 
stated,  the  contract  does  not  exist  in  the  form  in  which  it  is 
alleged,  and,  where  that  is  the  case,  it  is  an  argumentative 
denial  of  the  contract,  instead  of  being  a  direct  denial; 
and  which,  according  to  the  correct  rule  of  pleading,  is  not 

allowed.** 
[*324]  ^Accord  and  satisfaction,  and  payment,  are  matters 
which,  in  this  action,  may  be  pleaded  specially,  for 
tliey  admit  the  truth  of  the  declaration,  although  each  of  the 
defenses  would,  in  evidence,  maintain  the  general  issue. 
Gould's  PI.,  356. 

On  account  of  the  error  of  the  Court  in  sustaining  the  de- 
murrers to  the  pleas,  and  especially  as  it  does  not  appear  that 
the  merits  of  the  case  were  tried,  we  are  of  opinion  that  the 
judgment  of  the  Circuit  Court  should  be  reversed. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

S,  C.  Stevens,  for  the  plaintiff. 

(7.  Ciishing,  for  the  defendants. 


Swails  v.  The  State,  in  Error. 

EVIDENCE  that  the  defendant  had  beaten  Catharine 
Swails,  will  not  support  an  indictment  for  an  assault  and  bat- 
tery on  Ratharine  Swails. 
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The  State  v.  Hensley,  in  Error. 

THE  illegal  selection  of  the  grand  jurors  is  no  cause  for 
quashing  an  indictment  on  motion.  Bellair  v.  The  State,  6 
Blackf.,  104. 


*  Griffith  v.  Hill,  in  Error. 

IF,  after  the  dissolution  of  a  partnership  between  A  and  B, 
the  parties  agree  that  the  former  shall  pay,  with  his  own 
funds,  certain  debts  of  the  latter,  and  certain  debts  of  the  firm, 
in  discharge  of  a  note,  which,  previously  to  such  agreement, 
had  been  given  by  A  to  B,  and  the  payments  be  accordingly 

made,  such  payments,  to  the  amount  of  the  private 
[*325]     *debts  of  B,  and  of  half  of  the  partnership  debts, 

thus  paid,  constitute  a  good  defense  to  a  suit  at  law 
on  the  note. 


Nevils  v.  Campbell. 

Justice's  Transcript. — A  scire  facias  on  tlie  transcript  of  a  justices  judg- 
ment for  execution  against  real  estate,  should  show  that  a  transcript  of  the 
justices  proceedings  on  the  judgment  was  filed  in  the  Circuit  Court. 

ERROR  to  the  Lagrange  Circuit  Court. 

Dewey,  J. — Scire  facias  on  the  transcript  of  a  justice's 
judgment  for  execution  against  real  estate.  The  scire  facias 
alleges,  that  the  justice  filed  in  the  Circuit  Court  a  transcript 
of  a  judgment  rendered  by  him  in  favour  of  the  plaintiff 
against  the  defendant  below ;  but  it  does  not  state  that  he 
filed  there  a  transcript  of  his  proceedings  upon  the  judgment. 
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Judgment  in  the  Circuit  Court  against  the  defendant  by  de- 
fault. 

The  statute  which  governs  this  case  required  the  justice  to 
forward  to  the  Circuit  Court  a  certified  transcript  of  his  judg- 
ment and  proceedings  to  be  filed  by  the  clerk  of  that  Courr. 
R.  S.,  1838,  p.  375.  The  scire  facias  is  fatally  defective  for 
not  showing,  that  a .  certified  transcript  of  the  proceedings 
upon  the  justice's  judgment  was  filed  in  the  Circuit  Court. 
Codding  v.  Deal,  6  Blackf.,  80.  The  scire  facias  is  in  other 
respects  informal;  and  the  judgment  of  the  Circuit  Court  is 
equally  so. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

/.  B.  Howe,  for  the  plaintiff. 

W.  H.  Coombs,  for  the  defendant. 


James  v.  The  State. 

Idem  Sonaks. — An  action  of  debt  was  brought  against    Owen  Adanson  and 

Joseph  James,  on  a  recognizance  alleged  to  have  been  entered  into  bj  them 

before  a  judge  for  the  appearance  of  said  Adanson,  at  the  next 

[*326]  term  of  the  Court,  to  ^answer  a  charge  of  forgery.  Averment, 
that  liie  defendants  made  default.  Plea,  nul  tiel  record.  An  entry 
on  the  order  book  of  the  Court  was  ofiered  in  evidence  to  prove  the  defend- 
ant's default,  the  person  -accused  being  in  such  entry  named  Owen  Adan.- 
son.  Held,  that  the  variance  between  the  names  Oweji  Adanson  and  Oirfn 
Adamson  was  immaterial,  the  principle  of  idem  sorums  bein^i-  applicable  ii> 
the  case.(aj 

Same. — The  record  of  a  judgment,  proved  in  this  cause  under  a  plea  of  for- 
mer recovery,  was  objected  to  on  account  of  the  same  variance  mentioned 
above.       Held,  that  the  objection  was  not  sustainable. 

Pleading. — Held,  also,  that  if  in  such  case  as  the  above,  the  causes  of  action 
were  not  the  same,  that  fact  should  be  replied  to  the  plea  of  former  recovery. 

Recognizance. — Qaoere,  whether  such  a  recognizance  as  that  sued  on  in  this 
case  need  be  recorded  ? 

(o)  Cleaveland  v.  The  State,  20  Ind.,  444. 
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ERROR  to  the  Vigo  Circuit  Court. 

Bi^CKFORD,  J. — This  was  an  action  of  debt  brought  by  tlie 
State  against  Owen  Adanson  and  Joseph  James  in  1843.  The 
declaration  contains  two  counts.  The  first  count,  after  stating 
some  superfluous  matter  respecting  a  petition  and  writ  of 
habeas  corpus,  is  as  follows :  That  on  the  6th  of  February, 
1841,  the  defendants  entered  into  a  recognizance  before  a  judge 
of  the  Circuit  Court;  that  the  recognizance  was  conditioned, 
that  said  Adanson  should  appear  on  the  first  day  of  the  tlien 
next  term  of  said  Court  to  answer  a  charge  of  forgery;  that 
the  recognizance  was  duly  filed  in  the  clerk's  office  of  said 
Court,  and  was  also,  on  the  first  day  of  the  term  next  after  it 
Avas  taken,  recorded  in  said  Court;  that,  in  the  body  of  the 
recognizance,  the  said  Owen  Adanson  was  described  by  the 
name  of  Owen  Adamson;  that,  on  the  first  day  of  said  term  of 
the  Court,  the  defendant  Adanson  was  called  and  made  default; 
and  that  the  other  defendant,  James,  was  called  to  bring  in  the 
body  of  said  Adanson,  and  he  also  made  default ;  whereby  an 
action  accrued,  &c.     The  second  count  is  similar  to  the  first. 

The  pluintitf  suggested  on  the  record,  that  the  process  as  to 
Adanson  was  returned  "  not  found." 

The  defendant,  James,  pleaded  that  there  were  no  such 
judgment  and  proceedings  as  are  described  in  the  declaration. 
He  also  pleaded  three  pleas  of  former  recovery,  but  it  is  only 
necessary  to  notice  the  third  one,  which  is  as  follows:  That  on 
the  10th  of  April,  1842,  at  said  county,  the  plaintift'  sued  out 
of  the  Circuit  Court  a  writ  of  scire  facias  against  this  defend- 
ant and  said  Oweii  Adanson  (by  the  name  of  Owen 
[*327]  ''^Adamson)  upon  the  same  recognizance,  and  for  the 
same  breach,  set  out  in  the  declaration;  ijiat  said 
Oicen  Adanson  described  by  the  name  of  Oweii  Adamson  was 
not  found;  that  such  proceedings  were  had  in  said  suit  that 
afterwards,  to  wit,  on,  &c.,  the  issues  joined  between  the  plain- 
tiff and  this  defendant  were  found  for  the  latter,  and  he  was 
accordingly  discharged. 

Replication  to  said  third  plea  of  former  recovery,  that  there 
is  not  any  record  of  the  supposed  recovery  in  the  plea  men- 
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tioned.  Rejoinder  that  there  is  such  record.  The  cause  was 
submitted  to  the  Court. 

The  plaintiff,  under  the  issue  on  the  plea  to  the  action  of 
nul  tiel  record,  proved  the  recognizance  sued  on,  which  is 
signed  by  the  defendants  Oioen  Adanson  and  Joseph  James,  to 
have  been  entered  into  before  the  judge  as  alleged  in  the  decla- 
ration; that  the  recognizance  was  returned  to  the  Circuit 
Court,  and  filed  on  the  same  day  on  which  it  Avas  taken;  that 
the  principal,  by  the  name  of  Owen  Adamson,  and  the  surety 
Joseph  James,  were  called  on  the  first  day  of  the  term  of  the 
Court  next  after  the  recognizance  was  taken;  and  that  they 
both  made  default.  The  principal  is  named  Owen  Adamson  in 
the  entry  on  the  order  book  by  which  the  default  was  proved, 
and  the  entry  of  the  default  was  objected  to  as  evidence  on 
account  of  a  variance  in  the  name,  he  being  sued  bv  the 
name  of  Owen  Adanson;  but  the  objection  was  overruled. 
We  think  there  was  no  ground  for  the  objection.  The  names 
in  question  are  so  much  alike  that  the  principal  of  idem  sonans 
applies  to  them.  It  has  been  held  iXvAt  Ben klitto  and  Benedetto 
may  be  considered  the  same  name.  Ahltbol  v.  Beniditto,  2 
Taunt.,  401.  So,  also,  with  respect  to  Beckwith  and  Beckworth, 
Stewart  v.  The  State,  4  Blackf,  171.  There  is,  at  least,  as 
much  difference  in  the  names  in  those  cases  as  in  the  names  of 
Adanson  and  Adamson. 

The  plaintiff,  supposing  it  necessary  to  prove  that  the  recog- 
nizance sued  on  had  been  copied  into  the  record  book  of  the 
Court,  offered  in  evidence  an  entry  made  in  3Iay,  1841,  in  such 
book,  of  the  recognizance  in  question.  The  evidence  was 
objected  to,  because  the  principal's  signature  to  the  copy  of  the 
recognizance  is  Owen  Adamson  instead  of  Owen  Adanson. 
This  objection  was  correctly  overruled,  the  variance  being 
immatei'ial.  The  question  discussed  by  tlie  counsel, 
[*328]  ^whether  such  entry  of  the  recognizance  was  neces- 
sary, need  not  now  be  examined. 

The  defendant,  to  establish  the  plea  of  former  recovery,  gave 
in  evidence  the  record  of  a  previous  suit  by  scire  facias,  insti- 
tuted   in    1842   against    Oicen    Adamson   and   Joseph   James, 

(358) 


XOVEMBELl  TERM,  1844.  328  29 

Jenkins  v.  Prewitt. 

founded  on  a  recognizance  agreeing  with  that  described  in  the 
declaration  in  the  present  action  of  debt,  except  as  to  the  name 
of  one  of  the  persons  sued,  who  is  stated  in  the  scii'e  facias  to 
be  Owen  Adamson,  The  process  in  the  suit  by  scire  facias  was 
returned  "not  found"  as  to  Owen  Adamson.  The  other  defend- 
ant pleaded  to  the  scire  facias,  mil  tiel  record;  and  the  plain- 
tiff replied  there  was  such  record.  This  issue  was  found  for 
the  defendant,  and  he  was  accordingly  discharged. 

The  Circuit  Court,  on  the  foregoing  evidence,  gave  judg- 
ment in  this  action  of  debt  for  the  State. 

We  think  the  judgment  is  erroneous,  on  the  ground  that  the 
record  of  the  suit  by  scire  facias,  as  proved,  was  a  bar  to  the 
present  action.  The  two  actions  are,  apparently,  between  the 
same  parties  and  on  the  same  recognizance.  The  plaintiff,  to 
show  a  variance,  relies  on  the  circumstance,  that  the  scire 
facias  is  on  a  recognizance  alleged  to  have  been  entered  into 
by  Owen  Adamson  and  Joseph  James,  and  the  action  of  debt 
on  a  recognizance  averred  to  have  been  entered  into  by  Owen 
Adanson  and  Josepli  James.  The  variance  here  relied  on  is 
that  between  the  names  of  Adamson  and  Adansori,  which,  as 
before  noticed,  is  immaterial. 

If  the  causes  of  action  were  not  the  same,  the  plaintiff  should 
have  replied  that  fact  to  the  plea  of  former  recovery,  instead 
of  replying  nul  tiel  record. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

A.  Kinney  and  *S'.  B.  GooJcins,  for  the  plaintiff. 

J.  P.  Usher,  for  the  State. 


[*329]  *Jenkins  v.  Prewitt. 

Ne'WLY  Discovered  Evidence. — A  bill  of  review,  on  account  of  newly  dis- 
covered evidence  can  not  be  sustained  if,  by  the  use  of  reasonably  active 
diligence,  the  evidence  might  have  been  known  to  the  complainant  before 
the  trial  of  the  first  cause,  (a) 

(a)Paris  v.  The  Eimnf:cille,  ic,  Co.,  23  Ind.,  ."JGT. 
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SuLLiVAK,  J. — This  is  the  same  cause  that  was  before  this 
Court  at  the  November  term,  1838,  at  which  time  a  demurrer 
was  sustained  to  the  bill,  and  the  complainant  had  leave  to 
amend.  An  amendment  was  immediately  filed,  in  which  the 
complainant  alleges  that  the  matter  on  which  he  founds  his 
application  for  a  review  of  the  original  decree,  came  to  his 
knowledge  in  the  summer  of  1828.  The  remainin<r  alleaa- 
lions  are  as  stated  in  the  published  opinion  of  this  Court  in  5 
Blackf.,  7. 

The  defendant,  Robert  H.  Prewitt,  {Byrd  Prewitt  having 
deceased  since  the  original  decree  was  entered),  answers  the 
amended  bill,  and  denies  that  the  complainant  did  not  obtain 
a  knowledge  of  the  facts  stated  in  the  amendment  until  the 
summer  of  1828.  He  also  filed  two  pleas;  the  first  of  which 
sets  up  the  same  defense  as  that  contained  in  the  answer;  the 
second  is  that,  by  the  exercise  of  ordinary  diligence,  the  plain- 
tiff might  have  known  the  facts  now  relied  on  at  the  trial  of 
the  original  cause.  The  complainant  replied,  reaffirming  the 
statements  in  his  bill.  A  number  of  depositions  M'ere  taken, 
by  a  large  majority  of  which  it  is  proved  that,  at  and  before 
the  time  of  the  trial  on  the  original  bill,  the  fact  was  notorious 
that  the  title  to  the  land  in  controversy  was  not  in  Ezekiel  Jen- 
kins, but  in  his  wife. 

Whether  the  complainant  should  produce  other  testimony 
than  his  own  affidavit  in  support  of  the  allegation  that  the  fact 
on  which  he  relies  for  a  rehearing  came  first  to  his  knowledge 
within  five  years  before  filing  the  bill,  need  not  now  be  decided. 
It  is  very  clear,  from  the  evidence,  that  the  fact  was  notorious 
in  the  neighbourhood  at  the  time  of  the  original  trial,  and  that 
the  complainant,  by  the  exercise  of  reasonable  diligence,  might 
have  known  it.  The  testimony  is  too  strong  to  admit  of  doubt 
on  that  point. 

To  sustain  a  bill  of  review  on  account  of  newly  discovered 

evidence,  it  is  necessary  that  the  matter  be  not  only 

[*330]     new,  *but  it  must  be  such  as  the  party,  by  the  use  of 

a  reasonably  active  diligence,  could  not  have  known. 

If  there  be  negligence  in  this  respect,  it  destroys  the  title  to  the 
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relief  prayed.     Young  v.  Keighly,  16  Ves.,  348;  Blake  v.  Fos- 
ter, 2  Ball  &  Beatt.,  457. 

Dewey,  J.,  having  been  concerned  as  counsel,  was  absent. 

Per  Curiam. — The  bill  is  dismissed  with  costs. 

C.  P.  Hester  and  A.  Kinney,  for  the  complainant. 

H.  P.  Thornton,  for  the  defendant. 


The  State,  on  the  Relation  of  the  Inhabitants  of  Congres- 
sional Township,  &c.,  v.  Newby  and  Others. 

School  Commissioner. — Debt  by  the  State,  on  the  relation  of  the  inhabitants 
of  a  congressional  townsliip  in  Washington  county,  against  the  school  com- 
missioner of  that  county  and  his  sureties,  on  their  bond.  The  declaration 
shows  that  the  boundary  between  the  counties  of  Washington  and  Orange 
runs  through  said  township;  that  the  commissioner  Iiad  lent  out  "school 
money,"  to  secure  which  he  had  taken  a  mortgage  for  the  use  of  the  town- 
sliip;  and  that,  by  the  commissioner's  neglect,  &c.,  the  money  was  lost. 
Held,  that  the  declaration  was  bad,  first,  because  it  was  not  stated  with  suf- 
ficient certainty  that  the  money  belonged  to  the  relators;  and,  secondly, 
because  there  was  no  averment  that  the  trustees  of  the  township  had 
decided  that  the  commissioner  of  Washington  county  should  have  jurisdic- 
tion over  the  school  land  of  the  township. (a) 

APPEAL  from  the  Washington  Circuit  Court. 

Blackford,  J. — This  was  an  action  of  debt  brought  by  the 
State  on  the  relation  of  the  inhabitants  of  a  certain  congres- 
sional township,  against  Micah  Neioby,  the  school  commissioner 
of  Washington  county,  and  his  sureties.  The  following  is  the 
substance  of  the  declaration :  That  the  said  township  is  situate 
in  the  counties  of  Washington  and  Orange;  that  the  defendants, 
in  September,  1837,  executed  their  writing  obligatory  to  the 
plaintiff  in  the  sum  of,  &c.,  conditioned  that  Newby,  who,  in 
August,  1837,  had  been  elected  school  commissioner  of  Wash- 
ington county,  should  faithfully  discharge  his  duties  in  that 
office;  that  the  bond  was  approved  and  the  commissioner  qual- 

(o)See  Boyd  v.  BlaindeU,  IJ  lud.,  73. 
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ified,  that  the  commissioner,  in  October,  1837,  lent  to 
[*331]  one  Kendall  a  certain  sum  of  "  school  *money,"  to  be 
paid  in  three  years;  that  the  borrower  mortgaged  to 
the  commissioner,  for  the  use  of  said  township,  certain  land  in 
Orange  county  to  secure  the  loan;  that  the  commissioner  neg- 
lected his  duty,  &c.,  (several  breaches  are  here  set  out  relative 
to  the  mortgage);  by  which  neglect  the  money  was  lost;  that 
thereby  an  action  accrued,  &c. 

General  demurrer  to  the  declaration,  and  judgment  for  the 
defendants. 

The  declaration  is  objectionable,  because  it  does  not  state 
that  the  money  lent  by  the  commissioner  belonged  to  the  rela- 
tors. The  only  allegations  relative  to  this  subject  are,  that  the 
money  was  "school  money,"  and  that  the  mortgage  was  to  the 
commissioner  and  .  his  successor  for  the  use  of  the  township. 
It  is  not  here  stated,  with  sufficient  certainty,  that  the  money 
in  question  was  the  money  of  the  inhabitants  of  the  township. 

The  declaration  is  also  objectionable,  because  there  is  no  aver- 
ment that  the  trustees  of  the  township  had  decided,  that  the 
school  commissioner  of  Washington  county  should  have  juris- 
diction over  the  school  land  of  the  township.  According  to 
the  statutes  governing  the  case,  such  a  decision  was  necessary 
to  give  jurisdiction  over  said  school  land  to  the  commissioner 
of  Washington  county;  the  township  being  divided  by  the 
boundary  between  Washington  and  Orange  counties.  Stat., 
1837,  p.  16;  R.  S.,  1838,  p.  510,  sect.  9.  The  plaintiff  con- 
tends, however,  that  by  those  statutes,  if  all  the  school  sec- 
tion lies  in  Washington  county,  the  commissioner  of  that  county 
has  authority  over  the  section  without  a  decision  of  the  trustees. 
But  if  that  were  the  meaning  of  the  statutes,  it  would  not  help 
the  plaintiff  in  this  case,  the  declaration  not  alleging  that  the 
section  lies  in  Washington  county. 

Fer  Curiam. — The  judgment  is  affirmed. 

J.  Rowland  and  W.  T.  Otto,  for  the  appellant. 

J.  W.  Payne,  for  the  appellees. 
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[*332]  *Jessup  v.  Gray. 

Pleading — Pkactice. — Assumpsit  for  money  paid  by  the  plaintiff  for  the 
defendants'  use  and  at  liis  request  on  a  writing  obligatory  for  the  payment 
of  money,  payable  to  one  T.  W.,  in  which  the  defendant  was  principal  and 
the  plaintiff  his  surety;  and  which  the  plaintiff  had  to  pay.  Plea,  non- 
assumpsit  without  oath.  Held,  that  the  writing  obligatory,  not  being  the 
foundation  of  the  suit,  was  not  admissible  as  evidence  without  proof  of  its 
execution  by  the  defendant. 

ERROR  to  the  Randolph  Circuit  Court. 

Blackford,  J. — Gray  brought  an  action  of  assumpsit 
against  Jessup  before  a  justice  of  the  peace.  The  cause  of 
action,  as  shown  by  the  statement  filed,  is  "for  money  paid  by 
the  plaintiff  for  the  defendant's  use  and  at  his  request,  on  a 
writing  obligatory  for  $35.00,  dated  &c.,  and  payable  to  one 
Thomas  Ward  six  months  after  date,  in  whicli  the  defendant 
was  principal  and  the  plaintiff  his  surety;  and  which  the  plain- 
tiff had  to  pay."  Plea,  non  assumpsit.  Verdict  and  judg- 
ment for  the  plaintiff.  On  the  trial,  the  plaintiff  offered  in 
evidence  the  writing  obligatory  described  in  the  statement  of 
demand  without  proving  its  execution  by  the  defendant.  The 
evidence  was  objected  to,  but  was  admitted.  ^  erdict  and 
judgment  for  the  plaintiff.  Where  a  writing  obligatory  is  the 
foundation  of  an  action,  its  execution  can  only  be  denied  by  a 
plea  under  oath.  R.  S.,  1838,  p.  449.  But  the  action  here  is 
assumpsit,  and  the  writing  obligatory  was  only  admissible, 
with  other  evidence,  to  show  the  consideration  of  the  promise 
on  which  the  suit  was  founded.  The  statute,  therefore,  does 
not  apply  to  the  case,  and  the  execution  of  the  writing  obliga- 
tory should  have  been  proved. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

J.  Brownlee  and  B.  McClelland,  for  plaintiff. 

J.  SmitJi,  for  the  defendant. 
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[*333]        ^Chapman  v.  Harper  and  Another. 

Oyer — Practice. — In  a  suit  on  a  promissory  note  by  an  indorsee,  the  note 

and  indorsement,  if  oyer  of  them  has  been  asked  and  given,  are  a  part  of 

the  declaration. 
Same. — And  if  the  suit  on  such  note  be  by  two  persons  as  indorsees,  and  the 

indorsement  shown  on  oyer  be  to  only  one  of  them,  the  suit  can  not  be 

maintained. 

ERROR,  to  the  Kosciusko  Circuit  Court. 

SuLLiVAK,  J. — This  suit  was  commenced  by  Harper  and 
Raiguel,  indorsees  of  Liston,  against  Chapman  on  a  promissory 
note.  The  declaration  is  in  the  usual  form.  The  defendant 
pleaded,  among  other  pleas,  nil  debet.  The  cause  was  tried  by 
the  Court,  and  judgment  given  for  the  plaintiffs. 

Before  the  defendant  pleaded,  he  demanded  oyer  of  the 
w'riting  on  which  the  suit  was  founded.  It  was  given  with- 
out objection,  and  a  note  corresponding  to  that  set  out  in  the 
declaration,  indorsed  to  Harper  alone,  was  produced. 

Several  questions  are  presented  for  our  consideration,  but  the 
only  one  that  need  be  noticed  is,  whether,  if  oyer  be  demanded 
of  a  promissory  note,  and  it  be  given  without  objection,  the 
note  thereby  becomes  a  part  of  tlie  record. 

It  is  well  known  that  oyer  is  not  properly  deraandable  of 
an  instrument  not  under  seal,  and  if  it  be  asked  of  such  an 
instrument,  it  may  be  refused.  But  although  it  can  not  be 
compelled,  yet  if  it  be  in  fact  granted,  the  party  who  demanded 
it  may  consider  the  whole  of  what  is  set  forth  as  making  a  part 
of  his  adversary's  pleading,  and  use  it  accordingly.  Smith  v. 
Yeomans,  1  Saund.,  316,  note  2;  Jefferey  x.  White,  Doug.,  476; 
1  Tidd's  Pr.,  502;  Deming  v.  Bullitt,  1  Blackf,  241.  Accord- 
ing to  the  principles  of  the  cases  cited,  the  note  with  the 
indorsement  became  a  part  of  the  declaration  in  this  case,  and 
showed  that  the  plaintiffs  were  not  entitled  to  maintain  this  suit. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &q. 

B.  B.  Pratt,  for  the  plaintiff. 

/.  A.  Liston,  J.  B.  Nilcs,  and  A.  L.  Osborn,  for  the  defendants. 
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p334]  *Brackenridge  v.  McCulloch. 

SETTiNa  ASIDE  JUDGMENT. — A  person  Can  not  sustain  a  scire  facias  to  vacate 
a  judgment  whicli  is  regular  on  its  face,  and  which  he  obtained  at  a  term 
prior  to  that  when  the  scire  facias  issued. 

ERROR  to  the  Allen  Circuit  Court. 

Dewey,  J. — This  was  a  scire  facias  by  McCulloch  against 
Brachenridge  and  31ariam  to  show  cause  why  a  judgment 
should  not  be  vacated.  The  writ,  (wliich  was  issued  in  Jan- 
uary,  1843),  alleged  that  McCullocli,  at  the  April  term,  1838, 
of  the  Allen  Circuit  Court,  commenced  an  action  of  debt 
against  Dewitt  C  Stephens,  William  A.  Henderson,  and  Mason 
31.  Mariam,  as  partners,  trading  under  the  firm  of  D.  C.  Ste- 
Ithens  and  Co.,  on  a  promissory  note  made  by  that  firm;  that 
the  process  was  returned  "not  found"  as  to  Stephens;  that 
McCulloch  obtained  a  judgment  against  Henderson  and  Ma- 
riam; that,  after  the  rendition  of  the  judgment,  Henderson 
died,  and  Brackenridge  was  appointed  his  administrator;  that 
Mariam  was  not  in  fact  a  member  of  the  firm  of  D.  C.  Stephens 
and  Co.,  and  was  made  a  party  to  the  suit  by  mistake;  that 
one  Zenas  Henderson  was  a  dormant  partner  of  that  firm,  and 
as  such  was  one  of  the  makers  of  the  note,  but  that  he  had 
fraudulently  induced  McCulloch  to  believe  he  was  not  a  part- 
ner, and  was,  therefore,  not  sued;  whereupon  the  judgment 
ought  to  be  vacated,  &q.  The  defendants  demurred  to  the 
scire  facias,  and  the  demurrer  was  overruled.  Whereupon 
the  Court  adjudged  that  the  judgment  in  the  action  of  debt  be 
vacated. 

We  think  the  demurrer  should  have  been  sustained.  We 
know  of  no  principle  of  law  by  which  a  plaintiff  can,  by  scire 
facias,  set  aside  a  judgment,  regular  upon  its  face,  obtained 
by  him  at  a  term  prior  to  that  of  issuing  the  scire  facias, 
though  he  may  have  committed  a  mistake  in  obtaining  the 
judgment. 
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[*335]  *Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

D.  H.  Colerich,  W.  H.  Coombs,  and  R.  Brackenridge,  for  the 
plaintiff. 

H.  Cooper,  for  the  defendant. 


Lewis,  Administrator,  v.  Houston. 

Administrator — Wastk — Practice. — Petition  in  the  I'mbateConit  against 
an  administrator  for  payment  of  a  judgment  against  liis  intestate,  alleL;iiig 
waste,  <tn.  The  i^etition  wa.s  filed  in  1842,  and  before  tlie  expiration  of  a 
year  from  the  time  of  the  defendant's  appointment  as  admini.strator.  Held^ 
that,  without  evidence  of  waste,  the  suit  could  not  be  sustained. 

APPEAL  from  the  Fayette  Probate  Court. 

Blackfokd,  J. — This  is  a  petition,  in  the  nature  of  a  bill  in 
chancery,  filed  in  July,  1842,  in  the  Probate  Court  of  Fayette 
county,  by  the  appellee  against  the  administrator  of  TJieodore 
R.  Lewis,  deceased.  The  petition  states  that  the  plaintiff  ob- 
tained judgment  at  the  fall  term  of  the  Fayette  Circuit  Court, 
1841,  against  the  intestate  for  a  certain  sum  of  money,  which 
remains  unpaid;  that  the  intestate  died  in  the  fall  of  1841, 
subsequently  to  the  judgment,  leaving  a  large  quantity  of 
goods  and  chattels;  that  the  defendant  had  obtained  letters  of 
administration  on  the  estate,  received  said  goods  and  chattels, 
and  wasted  them,  &c.  Prayer,  that  the  defendant  show  cause 
why  he  should  not  pay  the  judgment,  and  w  hy  he  should  not 
be  removed  as  administrator. 

The  defendant,  in  his  answer  to  the  petition,  admits  tlie 
existence  of  the  judgment,  but  insists  that  it  is  void  as  having 
been  obtained  by  fraud.  He  denies  the  alleged  waste,  and 
relies  on  the  fact  that  the  petition  was  filed  before  the  expira- 
tion of  a  year  from  the  time  of  his  appointment  as  adminis- 
trator. The  cause  was  tried  on  its  merits  by  the  Court,  and 
judgment  rendered  against  the  defendant  for  one-half  of  the 
amount  of  the  judgment  described  in  the  petition. 
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The  suit  being  objected  to  on  account  of  the  time  of  its 
commencement,  and  the  objection  appearing  on  the  face  of  the 
petition,  the  plaintiff  was  authorized  to  proceed  only 
[*336J  in  ^consequence  of  the  allegation  of  waste.  R.  S., 
1838,  i)p.  182,  191.  The  record,  which  contains  all 
the  evidence  given  in  the  cause,  does  not  show  that  there  was 
any  proof  whatever  of  the  waste  charged  in  the  petition;  and 
the  judgment  for  the  plaintiff  is  consequently  erroneous. 

Per  Ouriam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

C.  B.  Smith  and  /.  S.  Newman,  for  the  appellant. 

S.  W.  ParkeVj  for  the  appellee. 


END  OF  NOVEMBER  TEKM;  1844. 
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YEAR  OF   THE  STATE. 


Conner  and  Another  v.  Myers. 

Usury — Equity  Practice. — Courts  of  equity  will  follow  the  law  in  the 
construction  of  the  statute  of  usury. 

Same. — But  on  bill  filed  to  be  relie%'ed  against  an  usurious  contract,  the  com- 
plainant will  be  required  to  pay  the  defendant  what  is  bona  fide  due  to  him, 
deducting  the  usurious  interest. 

Samr. — The  bill  must  show  that  such  payment  has  been  made,  or  it  must 
contain  an  offer  to  make  it. 

Same. — When  a  borrower  has  paid  the  money  upon  an  usurious  contract,  a 
Court  of  equity  will  assist  him  to  recover  back  the  excess  paid  beyond 
principal  and  lawful  interest. 

ERROR  to  the  Fayette  Circuit  Court. 

Sullivan,  J. — Chancery.  The  bill  sets  forth  the  following 
facts:.  On  the  6th  of  February,  1829,  one  JoJm  Coimcr  bor 
rowed  of  the  defendant  $75.00,  and  gave  his  note  payable 
on  the  1st  of  May  following,  bearing  interest  at  the  rate  of  25 
'per  cent,  per  annum.  On  the  18th  of  Jtine,  1832,  John  Con- 
ner executed  another  note  to  the  defendant  for  the  sum  of 
Vol.  VII.— 24       (369) 


337-38       SUPREME  COUIIT  OF  INDIANA. 

Conner  and  Another  v.  Myers. 

$103,  payable  on    the    1st  of  December,  1833,  bearing  like 
interest  as  the  first  uote.     The  second  note,  it  is  alleged,  was 

given  for  the  usurious  interest  that  had  accrued  on 
[*338]     the  *first  note,  and  as  "  bonus  for  a  disappointment" 

in  the  non-payment  of  the  note  for  $75.00  when 
it  fell  due.  On  the  9th  of  August,  1836,  John  Conner, 
t(^ether  with  J.  31.  Conner,  one  of  the  complainants,  as  his 
surety,  executed  to  the  defendant  a  third  note  for  the  sum  of 
$200,  the  consideration  of  which  was  the  interest  on  the  first 
and  second  notes  calculated  at  the  rate  of  25 , per  cent,  per 
annum. 

On  the  4th  of  March,  1838,  the  complainants  purchased 
from  John  Conner  a  farm  in  the  county  of  Fayette,  and  assumed 
the  payment  to  Myers  of  the  above  described  notes.  On  the 
9th  oi  August  following,  the  complainants  and  J/^/ers  accounted 
together  of  the  interest  then  due  on  the  several  notes,  and, 
computing  the  interest  at  the  rate  of  25  per  cent,  per  annum, 
the  sum  of  $131.50  was  found  to  be  due.  The  complainants 
thereupon  paid  to  Myers  the  sum  of  $115.50,  part  of  said 
interest  money,  and  one  of  them,  James  M.  Conner,  gave  his 
note  to  3Iyers  for  the  residue,  being  $16.00.  On  tlie  10th  of 
August,  1840,  the  complainants,j^i  further  discharge  of  said 
debts,  assigned  to  Myers  two  land  certificates  for  one  hundred 
and  sixty-four  acres  of  land  in  Wabash  county,  being  part  of 
the  lands  granted  for  the  construction  of  the  Wabash  and  Erie 
canal.  The  land  was  estimated  by  the  parties  to  be  worth 
$600,  from  which,  however,  was  to  be  deducted  the  sum  of 
$184.50,  a  balance  still  due  to  the  State,  whicli  was  a  lien  upon 
the  land,  and  which  Myers  agreed  to  pay.  The  note  for  $200, 
and  the  note  of  /.  M.  Conner  for  $16.00,  were  then  given  up 
to  the  complainants,  but  the  note  for  $75.00,  and  the  note  for 
$103,  were  retained  by  Myers.  The  bill  charges  that  the  con- 
duct of  Myers  in  the  foregoing  transaction  was  illegal,  oppres- 
sive, and  usurious ;  that  the  whole  amount  of  money  loaned 
or  advanced  by  Myers  to  John  Conner  or  to  the  complainants, 
was  $75.00  only ;  and  that  the  whole  indebtedness  was  dis- 
charged before  the  assignment  of  the  land  certificates,  &c.    The 
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prayer  of  the  bill  is  for  a  re-assignment  of  the  land  certificates 
and  for  general  relief. 

The  answer  of  Myers  admits  the  execution  of  the  notes  set 
out  in  the  bill.  He  says  that  the  note  for  $75.00  did  not 
stipulate  for  any  rate  of  interest  whatever.  He  says  that 
the  note  for  $103  was  for  interest  due  on  the  first  note,  and 
for  other  demands  he  had  against  John  Conner,  and 
['^^339]  that  *it  bore  25  per  cent,  interest.  He  admits  that  at 
the  time  he  received  the  note  for  $200,  as  well  as  at 
the  time  of  the  assignment  of  the  land  certificates,  "interest 
was  understood  to  have  been  computed  on  the  note  for  $75.00 
and  the  note  for  $103  at  the  rate  of  25  per  cent,  per  annum.'" 
He  admits  the  payment  of  $115.50  as  alleged  by  the  complain- 
ants; that  the  land  certificates  had  been  assigned  to  him;  and 
that  the  land  M'as  valued  at  $600. 

A  replication  was  filed  and  depositions  were  taken.  At  the 
hearing,  the  Court  dismissed  the  bill  for  want  of  equity. 

In  the  examination  we  liave  given  this  case,  we  have  not 
inquired  whether  the  note  for  $103,  and  the  note  for  $200, 
were  Q-ivcn  on  a  valid  and  bindino;  consideration  or  not.  If 
John  Conner  were  the  complainant  here,  it  may  be  that  he 
Avould  be  entitled  to  relief  of  a  very  different  character  from 
that  which  these  complainants  have  a  right  to  ask.  They 
received  from  John  Conner  a  farm,  in  consideration  of  which 
they  undertook  to  pay  the  notes  above  described,  with  all  the 
interest  upon  them  that  could  be  legally  demanded.  Have 
they  done  so,  is  the  question  to  be  settled.  If  they  have,  it  is 
all  that  Myers  can  require  of  them,  and  more  perhaps  than  he 
could  have  enforced  against  John  Conner.  Courts  of  equity 
will  follow  the  law  in  the  construction  of  the  statute  ag-ainst 
usury,  but  on  bill  filed  to  be  relieved  against  an  usurious  con- 
tract, they  will  require  the  plaintiff  to  pay  to  the  defendant 
what  is  really  and  bona  fide  due  to  him,  deducting  the  usurious 
interest;  and  it  must  appear  in  the  bill  that  it  has  been  done, 
or  an  offer  to  do  so  must  be  made. 

The  evidence  in  the  cause  satisfies  us,  that  all  that  was 
legally  due  to  the  defendant  on  the  three  notes  of  John  Conner 
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was  paid  by  the  assignment  of  the  land  certificates.  The  note 
for  $75.00  was  given  at  a  time  when,  by  law,  not  more  than  6 
pe7'  cent,  per  annum  could  be  demanded.  So  with  the  note  for 
5^200,  unless  a  higher  rate  of  interest  were  stipulated  for  in 
writing,  hnt  then  it  could  not  exceed  10  per  cent.,  and  we  have 
no  evidence  that  this  note  contained  such  a  stipulation.  The 
note  for  $103  was  given  at  a  time  when  the  law  allowed  any 
rate  of  interest  that  the  parties  might  contract  for.  By  calcu- 
lating the  interest  on  the  note  for  $75.00,  and  on  the  note  for 
*  $200,  at  the  rate  of  6  jjer  cent,  per  annum,  and  on  the 
[*340]  note  for  $103  at  *the  rate  of  25  per  cent,  per  annum, 
from  the  9th  of  August,  1836,  (at  which  time  the 
interest  on  the  first  and  second  notes  was  settled  by  the  note 
for  $200),  to  the  10th  o^  August,  1840,  when  the  land  certifi- 
cates were  assigned,  and  estimating  the  lands,  after  deducting 
the  $184.50  due  to  the  State,  to  be  worth  $415.50,  and  apply- 
ing the  $115.50  paid  on  the  9th  of  August,  1838,  to  the  note 
bearing  25  per  cent,  interest,  the  debt  is  overpaid.  As  the  par- 
ties did  not  make  the  application  of  that  payment,  it  is  the 
duty  of  the  Court  to  do  it,  and  it  should  be  done  in  reduction 
of  the  debt  that  is  most  oppressive  and  unconscientious. 

When  a  borrower  has  paid  the  money  upon  an  usurious 
contract,  a  Court  of  equity  will  assist  him  to  recover  back  the 
excess  paid  beyond  principal  and  lawful  interest, (1)  But  that 
rule  will  not  apply  in  this  case.  The  complainants  are  not  the 
borrowers.  They  assume  the  payment  of  the  notes  for  a  valu- 
ble  consideration  paid  to  them  by  the  borrower.  He  is  the 
sufferer,  not  the  complainants.  From  the  view  we  have  taken 
of  the  case,  the  Circuit  Court  erred  in  dismissing  the  bill. 

The  Court  reversed  the  decree  with  costs,  and  decreed  that 
the  note  for  $75.00  and  that  for  $103  were  satisfied,  and  should 
be  delivered  up,  &c. 

C.  B.  Smith  and  /.  A.  Fay,  for  the  plaintiffs. 

S.  W.  Parker,  for  the  defendant. 

(l)The  excess  may  also  be  recovered  in  an  action  at  law.  Smith  v.  Bromley, 
Dong].,  696,  note;  Brovming  v.  Morris,  Cowp.,  790;  Bond  v.  Hays,  12  Mass., 
34 ;    Il7(e«/07i  v.  Hibhard,  20  Johns.,  290 ;  1  Story's  Eq.,  301. 
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Jones  and  Another  v.  Myers  and  Others. 

fiURBENDEK  OF  MOKTGAGE. — A  secoiid  mortgagee,  before  forfeiture,  filed  a  bill 
in  chancery  against  the  first  mortgagee  to  compel  him  to  surrender  his 
mortgage,  alleging  that  it  had  been  paid.  The  bill  did  not  show  that  the 
complainant  was  injured  or  was  likely  to  be  injured  by  the  alleged  incum- 
brance.    Held,  on  demurrer,  that  the  bill  could  not  be  sustained. (a) 

[*341]         *ERROR  to  the  Fayette  Circuit  Court. 

Sullivan,  J. — This  bill  was  filed  by  the  com- 
plainants as  the  second  mortgagees  of  a  tract  of  laud,  and  the 
object  of  it  was  to  compel  the  first  mortgagee  to  deliver  up  his 
mortgage  to  be  canceled,  and  for  an  injunction.  The  bill  states 
that  in  the  year  1833,  one  John  Conner  being  indebted  to  the 
defendant,  Myers,  in  the  sum  of  $103,  mortgaged  to  him  as  a 
security  for  said  debt  about  eight  acres  of  land  situate  in  the 
south  half  of  the  northeast  quarter  of  section  22,  in  township 
13,  and  range  12  east;  that,  afterwards,  Jolin  Conner  conveyed 
the  same  land  in  fee  to  Wilson  Conner  and  Jamts  31.  Conner, 
for  a  valuable  consideration ;  that  Wilson  Conner  and  James  31. 
Conner,  being  indebted  to  the  complainants  in  a  large  sum  of 
money,  did,  on  the  10th  of  June,  1841,  mortgage  said  tract  of 
land  to  them,  the  condition  of  which  was  that  if  said  W.  and 
J.  J/.  Conner  should  pay  to  the  complainants  the  debt  they 
owed  them  within  three  years  from  the  date  of  said  deed,  it 
should  be  void.  The  bill  then  alleges  that  the  debt  to  Myers, 
which  the  first  mortgage  was  intended  to  secure,  has  been  fully 
paid,  notwithstanding  which  Myers  refuses  to  surrender  or 
yield  up  said  mortgage,  but  holds  on  to  it,  denying  the  pay- 
ment, and  threatens  to  file  a  bill  to  foreclose  the  same,  tfec. 
The  prayer  of  the  bill  is  to  compel  a  surrender  of  the  first 
mortgage,  and  to  enjoin  Myers  fi-oni  proceeding  to  foreclose. 
Myers,  Wilson,  Conner,  and  James  M.  Conner  are  made  defend- 
ants to  the  bill.  The  defendants  demurred.  The  Court  sus- 
tained the  demurrer,  and  dismissed  the  bill. 

(a)Francis  v.  Poller,  ~  Ind.,  213. 
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The  Court  did  not  err  in  sustaining  the  demurrer.  This 
bill  was  filed  in  February,  1842,  more  than  two  years  before 
the  complainants'  debt  became  due,  and  they  have  not  shown 
that  they  were  injured  or  likely  to  be  injured  by  the  alleged 
incumbrance.  If  they  had  shown  that  the  existence  of  Myers^ 
mortgage  svas  a  prejudice  to  their  security,  J'endering  it  less 
valuable- — as,  for  example,  that  the  land  mortgaged  was  not 
sufficient  to  pay  both  debts,  or  that  the  whole  was  but  a  slen- 
der or  doubtful  security  for  their  debt,  and  that  while  the  first 
mortgagee  remained  unsatisfied,  thev  could  not  make  their  secu- 
rity  available  for  the  full  amount  —  their  case  would  have 
been  entitled  to  much  consideration.  But  as  it  is,  we  do  not 
perceive  but  that  they  have  ample  security  for  their 
[*342]  *debt  irrespective  of  the  mortgage  to  Myers,  and  are 
in  no  danger  of  being  injured.  The  complainants, 
then,  have  shown  no  reason  for  this  application,  and  the  bill 
was  properly  dismissed.  On  bill  filed  after  forfeiture,  the 
Court  will  decree  between  the  mortgagees  according  to  theii 
respective  interests. 

Per  Curiam. — The  decree  is  affirmed,  with  costs. 

C.  B.  Smith,  for  the  plaintiffs. 

S.  W.  Parker,  for  the  defendants. 


Schuer  v.  Veeder. 

Trespass. — Trespass  lies  for  a  direct  :ind  violent  injury  to  personal  property, 
whether  the  act  be  done  intentionally  or  through  negligence. 

Case. — Case  also  lies  for  such  injury  if  it  was  occasioned  by  the  defendant's 
carelessness,  and  the  act  was  not  willfully  done. 

ERROR  to  the  Tippecanoe  Circuit  Court. 

Dewey,  J. — Case  for  so  negligently  managing  the  defend- 
ant's boat  that  it  violently  struck  and  sunk  the  plaintiff's 
boat.  General  demurrer  to  the  declaration  sustained,  :  nd 
final  judgment  for  the  defendant. 

(374) 


MAY  TERM,   184G.  C42-43 

Anderson  v.  Farns. 

The  question  here  raised  is  whether  a  direct  and  forcible 
injury  to  property,  not  intentional,  but  the  result  of  careless- 
ness, may  be  the  subject  of  an  action  on  the  case,  or  whether 
trespass  is  the  only  remedy? 

There  is  no  doubt  that,  at  common  law,  trespass  will  lie  for 
a  direct  and  violent  injury,  whether  inflicted  through  negli- 
gence or  intentionally.  Leame  v.  Bray,  3  East,  593.  And, 
since  the  decision  of  the  case  o^  Williams  v.  Holland,  case  has 
also  been  a  legal  remedy  for  such  an  injury,  if  occasioned  by 
carelessness,  but  not  if  willfully  done.  10  Bing.,  112.  See, 
also,  Ogle  v.  Barnes,  8  T.  E.,  188;  Blin  v.  Campbell,  14 
Johns.,  432.     The  demurrer  should  have  been  overruled.(l) 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

D.  3Iace,  for  the  plaintiif. 

G.  S.  Orth,  for  the  defendant. 

(l)Vide  R.  S.,  1843,  p.  691 ;  Hines  r.  Kennison,  May  term,  1846. 


[*343]  ^Anderson  v.  Earns. 

JtTRTSDicrroN  OF  Justice. — Debt  before  a  justice  of  the  peace  on  a  bond  in 
the  penalty  of  $500.  The  plaintiff  claimed  $50.00  in  damages.  Hdd,  that 
the  justice  had  jurisdiction. 

Indemnifying  Bond. — A  bond  to  indemnify  an  officer  against  a  lawful  or  an 
apparently  lawful  act  is  valid.     Aliter,  if  the  act  be  unlawful.(a) 

ERROR  to  the  Randolph  Circuit  Court. 

Dewey,  J. — Debt  before  a  justice  of  the  peace  by  Anderson 
against  Farns.  The  statement  of  the  plaintiff's  demand  was 
a  bond  against  the  defendant,  in  the  penalty  of  $500,  and  con- 
ditioned, after  reciting  that  the  plaintiff,  a  constable,  had  levied 
certain  executions  on  certain  property  as  belonging  to  the 
defendant  and  a  certain  other  person,  (which    property  had 

{a)Daniels  v.  Barneit,  22  Ind.,  207. 
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been  given  up  by  the  defendant)  that  the  defends nfc  should 
indemnify  and  save  harmless  the  plaintiff  from  all  penalties, 
costs,  damages,  attorney's  fees,  and  expenses,  arising  from  the 
seizure  and  sale  of  the  property.  The  plaintiff's  demand  was 
limited  to  $50.00  in  damages  sustained  by  a  breach  of  the 
condition  of  the  bond,  as  appeared  by  a  bill  of  particulars 
filed  with  the  bond.  On  appeal  to  the  Circuit  Court,  the 
action  was  dismissed  for  the  want  of  a  sufficient  statement 
of  the  plaintiff's  demand. 

The  decision  of  the  Circuit  Court  is  attempted  to  be  sus- 
tained on  two  grounds:  1st,  That  the  plaintiff's  demand  was 
above  the  jurisdiction  of  the  justice  of  the  i)eace;  and,  2d, 
that  the  bond  is  void  upon  its  face. 

Neither  objection  is  well  founded.  \^"e  have  repeatedly 
decided  that  justices  may  take  cognizance  of  bonds,  the  pen- 
alty of  which  is  over  $100,  if  the  amount  actually  claimed  by 
the  plaintiff  is  under  that  sum.  Washburn  et  al.  v.  Payne,  2 
Blackf,,  216.  In  this  cause  the  plaintiff  claimed  but  $50.00  in 
damages;  and  the  justice,  therefore,  had  jurisdiction  of  the 
cause. 

There  is  nothing  on  the  face  of  the  bond  to  impeach  its 
validity.  Its  object  was  to  indemnify  the  constable  against 
the  consequences  of  the  seizure  and  sale  of  property  on  exe- 
cutions. The  property  was  taken  as  belonging  to  the  defend- 
ant and  a  certain  other  person ;  and  there  is  nothing  in  the 
recital  in  the  condition  of  the  bond  to  shoAV  that  the  taking 
and  sale  of  the  property  were  illegal  acts.  A  bond 
[*344]  to  ^indemnify  an  officer  against  lawful  or  apparently 
lawful  acts,  is  valid ;  but  it  is  otherwise  if  the  act 
be  illegal.  Chitt.  on  Cont.,  527;  Blachett  v.  Crissop,  1  Ld. 
Raym.,  278,  per  Powell,  justice.  See,  also,  Wright  v.  Verney,  3 
Dough,  240.  There  might  have  been  so  much  doubt  as  to  the 
ownership  of  the  property  levied  on,  as  to  render  it  prudent 
for  the  constable  to  accept  the  bond,  and  there  is  nothing  in 
public  policy  which  forbade  his  doing  so ;  nor  is  there  any 
want  of  consideration  for  such  a  bond.    Chitt.  on  Cont.,  supra. 

The  Circuit  Court  erred  in  dismissing  the  action. 
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Pel-  Curiam. — The  judgment  is  reversed  with  costs.     Cause 
remanded,  &c. 

J.  Broivnlee  and  B.  3IcCleUand,  for  the  plaintiff. 
J.  SmitJi,  for  the  defendant. 


Bowser  and  Another  v.   Bliss  and  Others. 

Contract  in  Restraint  of  Trade. — A  contract  in  restraint  of  the  right 
of  making,  selling,  and  trading  fanning-mills  south  of  the  Wabash  river, 
within  thirty  miles  of  Marion,  in  Grant  county,  is  not  objectionable  on 
account  of  the  extent  of  space  to  which  it  extends,  nor  because  the  restric- 
tion is  indefinite  in  point  of  time. 

EURDEN  OF  Proof. — Suit  on  a  note  for  the  payment  of  money,  given  for  the 
right  to  make  and  sell  fanning-mills  within  certain  limits.  It  appeared  by 
the  note  and  an  article  of  agreement,  that  the  note  was  to  be  paid,  provided 
the  payee  did  not  make  or  sell,  within  the  prescribed  limits,  more  than  four 
Buch  mills.  Held,  that,  on  the  question  whether  the  plaintifif  had  made  or 
sold,  as  aforesaid,  more  than  four  such  mills,  the  burthen  of  proof  was  on 
the  defendant. 

ERROR  to  the  Grarit  Circuit  Court. 

Blackford,  J. — This  was  an  action  of  debt  brought  by 
Bliss  and  others  against  Bowser  and  another.    The  suit  was 
founded  on  the  following  sealed  note:    '' One  year  after  date, 
we  or  either  of   us  promise  to  pay  Henry  Bliss,  Allison,  and 
JEllis,  $150,  value  received,  provided  the  firm  of  Bliss,  Allison, 
and  Ellis,  do  not  make,  or  sell,  or  trade,  any  fanning-mills, 
within  thirty  miles  of  3Iarion,  south  of  the  Wabash  river.    30 
^uly,  1840.     Jacob  C.  Bowser,  [seal].    James  Story,  [seal]." 
The  declaration  avers  tliat  the  plaintiffs  have  not  dt  any  time, 
ince  the   making  of   said  note,   made,   sold,   or  traded,   any 
anning-mills  within  thirty   miles  of  Marion,  south    of   the 
Wabash  river,  with  the  exception  of  four,  the  right  to 
['*^345]     *sell  which  four  was  specially  reserved  to  the  plain- 
tiffs by  a  certain  article  of  agreement  entered  into  by 
the  plaintiffs  and  defendants  on  the  same  day  with  said  note. 
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The  article  of  agreement  referred  to  in  the  declaration,  and 
executed  by  the  plaintiffs  and  defendants,  is  substantially  as 
follows:  "Article  of  agreement  made  and  agreed  upon  Jiis 
day  between  lien?-}/  Bliss,  James  J.  Allison,  and  John  W.  EKis. 
of  the  one  part,  and  Jacob  C.  Bowser  and  James  Story  of  the 
other  part.  The  party  of  the  first  part  bargain  and  sell  their 
right  of  making,  selling  and  trading  fanniug-mills  south  of  the 
Wabash  river,  within  thirty  miles  of  Marion,  in  Grant  county. 
And  whereas  the  party  of  the  second  part  have  given  their 
obligation  to  the  party  of  the  first  part  for  $150,  payable  one 
year  from  this  date,  provided  said  party  of  the  first  part  com- 
ply with  the  agreement  after  this  date,  with  exception  of  four 
now  on  hand.  .  If  the  party  of  the  first  part  do  make  or  sell 
any  within  the  distance  above  mentioned,  the  obligation  for 
$150  shall  be  void  and  of  no  effect.  The  party  of  the  first 
part  hold  themselves  liable  for  $20.00  for  every  fanning-mill 
they  may  sell  or  trade  within  the  bounds  above  mentioned,  to 
the  party  of  the  second  part.     Dated  the  30th  of  July,  1840." 

The  defendants  pleaded  as  follows:  1,  Nil  debent;  2,  The 
plaintiffs  did  sell  and  trade  divers  fanning-mills  within  thirty 
miles  of  Marion,  south  of  the  Wabash  river,  to  divers  persons; 
3,  The  plaintiffs  did  sell  five  fanning-mills  within  thirty  miles 
of  Marion,  south  of  the  Wabasli  river;  4,  There  is  no  such 
article  of  agreement  as  mentioned  .in  the  declaration.  General 
demurrer  to  the  second  plea,  and  the  demurrer  correctly  sus- 
tained. Replication  in  denial  of  the  third  plea.  The  fourth 
plea,  not  being  sworn  to,  was  correctly  set  aside  on  motion  of 
the  plaintiffs. 

On  the  trial  of  the  issue  on  the  third  plea,  the  plaintiffs 
gave  in  evidence  the  writing  obligatory,  and  the  article  of 
agreement  above  described,  and  proved  that  they  were  part- 
ners. It  also  appeared  that  tiie  defendants  were  partners. 
There  was  no  other  evidence. 

The  Court  instructed  the  jury,  that  it  lay  on  the  defendants 
to  prove,  that  the  plaintiffs  had  sold  more  tlian  four  fanning- 
mills  south  of  the  Wabasli  river,  within  thirty  miles  of  Marion. 
The  defendants  excepted  to  this  instruction. 
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'"*346]         ^Verdict  for  the  plaintiffs.     Motion  for  a  now  trial 
o^errulecl,  and  judgment  on  the  verdict. 

The  first  error  assigned  is,  that  the  contract  was  illegal  as 
being  in  restraint  of  trade.     But  this  objection  is  unfounded. 
There  is  this  distinction  on  the  subject :    Where  the  contract  is 
for  the  general  restraint  of  any  business,  it  is  illegal ;  but  it  is 
otherwise,  if  the  restraint  be  j;«rfia^  and  reasonable.     Mitchell 
V.  Reynolds,  1  P.  Will.,  181,  the  leading  case  on  the  subject. 
There  must  also  be  a  valuable  consideration  for  the  contract; 
such  a  consideration  as  is  necessary  in  other  contracts.     Hitdi- 
cock  V.  Coker,  6  Adol.  &  Ellis,  438.      In  the  case  before  us, 
the  restriction,  as  it  regards  the  space,  is  not  unreasonable, 
considering  the  nature  of  the  business  and  the  newness  of  the 
country.     The  circumstance  that  the  restraint  is  iudefinite  in 
point  of  time,  does  not  invalidate  the  contract.     This  objec- 
tion— the  want   of  limit  as   to   time — has  been   recently  very 
fully  discussed  in  the  English  Courts.      In  the  King's  Bench, 
the  objection  was  sustained  ;  but  the  decision  was   reversed  in 
the  Exchequer  Chamber.      In   the  last  named   Court,  Tindal, 
C.  J.,  said,  that  in  many  of  the  cases  cited,  the  restriction  had 
been  held  good,  though  it  continued  for  the  life  of  the  party 
restrained.     On  the  other  hand,  no  case  had  been  referred  to, 
where  the  contrary  doctrine  had  been  laid  down.     He  cited  the 
cases  of  Bunn  v.    Guy,  4   East,  190,  Chesman  v.  Nainby,   2 
Strange,  739,  and  Wickens  v.  Evans,  SYounge  and  Jervis,  318, 
to  support  the  position,  that  the  agreement  was  not  void  merely 
on   the  ground  that  the  restriction  was  iudefinite  as  to  dura- 
tion, the  same  being  in  other  respects  a  reasonable  restriction. 
Hitchcock  V.  Coker,  above  cited. 

It  is  also  assigned  for  error,  that  the  instruction  to  the  jury 
is  contrary  to  law.  It  appears  to  us  that  the  instruction  is 
unexceptionable.  The  note  and  the  article  of  agreement  hav- 
ing been  made  at  the  same  time,  formed  one  contract;  and  the 
question,  so  far  as  the  instruction  is  concerned,  was,  whether 
the  plaintiffs  had  afterwards  sold  more  than  four  mills  within 
the  space  described  in  the  agreement?  The  affirmaiive  of  that 
question  was  with  the  defendants,  and  the  burthen  of  proof, 

(379) 


346-7-8       SUPREME  COURT  OF  INDIANA.. 

Hamilton  v.  Wort. 

therefore;  according  to  the  general  rule  in  such  cases, 
[*347]  was  upon  them.  JEi  incumhit  jy^'ohatio  qui  dicit,  ^'non 
qui  negat.  1  Stark.  Ev.,  418.  It  was  scarcely  possi- 
ble for  the  plaintiffs  to  prove  the  negative  of  the  issue,  viz., 
that  they  had  not  sold  the  mills  whicli  they  were  not  to  sell ; 
but  if  they  had  sold  them,  the  sale  might  be  ascertained  and 
proved  by  the  defendants.  The  negative,  when  it  involves  a 
criminal  omission  by  the  party,  must  be  proved.  Williams  v. 
The  East  India  Co.,  3  East,  192;  but  that  is  an  exception  to 
the  rule,  and  does  not  affect  this  case. 

Taking  the  note  and  article  of  agreement  together,  the  evi- 
dent meaning  of  the  contract  is,  that  the  plaintiffs  were  to  have 
the  money  for  Avhich  the  note  was  given,  unless  they  should 
sell  more  than  four  mills  within  the  space  specified.  And 
there  being  no  evidence  that  the  phiintiffe  had  made  such  sale, 
they  must  be  entitled  to  recover. 

Per  Curiam. — The  judgment  is  affirmed  Mnth  5  per  cent, 
damages  and  costs. 

/.  Brownlee,  for  the  plaintiffs. 

T.  J.  Sample,  for  the  defendants. 


[*348]  ^Hamilton  v.  Wort. 

Award — Interest. — An  award  for  a  certain  sum  of  money  carries  interest, 
by  the  statute  of  1831,  from  the  time  the  money  was  i^ayable  by  the  award. 

Same — Costs. — If  an  award  be  silent  as  to  the  costs,  a  judgment  for  them  is 
eironeous. 

ERROR  to  the  Washington  Circuit  Court. 

Blackford,  J. — The  parties  in  this  suit  entered  into  bonds, 
submitting  certain  matters  in  difference  between  them  to  arbi- 
tration ;  and  an  award  was  made  in  favor  of  Wort.  The 
award  states,  among  other  things,  that  Hamilton  should  pay 
Wort  a  certain  sum  of  money  within  five  months  from  the  date 
of  the  award ;  but  it  is  silent  as  to  the  costs  of  the  suit.     The 
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Court,  on  motion  of  Wort,  granted  a  rule  on  Hamilton  to  show 
cause  why  the  award  should  not  be  made  the  judgment  of  the 
Court.  No  sufficient  cause  being  shown  in  answer  to  the  rule, 
judgment  was  rendered  on  the  award,  with  interest  from  the 
time  the  money  was  payable  by  the  award,  and  also  for  costs. 

The  judgment  is  objected  to  on  two  grounds:  First,  because 
it  is  in  favor  of  the  plaintiff,  not  only  for  the  sum  awarded  to 
be  due  him,  but  also  for  interest.  Secoudly,  because  it  is  in 
favor  of  the  plaintiff  for  costs. 

The  first  objection  is  not  tenable.  We  think  that  according 
to  the  spirit  of  the  statute  of  1831,  which  governs  this  case, 
the  sum  awarded  carried  interest  from  the  time  it  was  payable. 
R.  C,  1831,  p.  290.  The  second  objection  is  valid.  The 
award  being  silent  as  to  costs,  the  judgment  for  them  is  erro- 
neous. Jacobs  V.  Moffatt,  3  Blackf.,  395. 
['=^349]  '^'^Per  Curiam. —  The  judgment  as  to  the  costs  is 
reversed,  and  affirmed  as  to  the  residue. 

H.  P.  Thornton,  for  the  plaintiff. 

A.  C.  Griffith,  for  the  defendant. 


Macy  v.  Hollingsavorth. 

Execution — Practice. — Assumpsit  by  the  assignee  against  the  assignor  of  a 
promissory  note.  A  judgment  liad  been  obtained  against  the  maker  and 
Zifi.fa.  issued  in  due  time.  The  /j./a.  was  returned  levied  on  certain  prop- 
erty, wliich  remained  unsold  for  want  of  buyers.  About  five  months  after 
eaid  return,  an  alias  fi.  fa.  issued  and  was  returned  no  2>ro party  found.  Held, 
that  the  second  execution  and  the  proceedings  on  it  were  void  ;  that  on  tho 
return  of  the  first  execution,  a  venditioni  exponas  should  have  issued;  and 
that,  under  the  circumstances,  the  plaintiff  could  not  recover. 

APPEAL  from  the  Union  Circuit  Court. 

Sullivan,  J. — Assumpsit  by  Hollingsworth  as  the  assignee 
against  Ilacy,  administrator  of  3Iaci/,  the  assignor  of  a  prom- 
issory note.  The  note  was  made  by  one  Hutchinson  payable 
to  F.  Macy,  now  deceased.     On  the  3d  of  March,  1842,  aud 
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after  the  note  fell  clue,  F.  3Iacy  assigned  it  to  Hollingsworth^ 
who  on  the  same  day  assigned  it  to  J.  B.  Rose.  Rose  imme- 
diately commenced  a  suit  against  the  maker,  and  at  the  next 
term  of  the  Court  recovered  a  judgment  against  him  for  the 
amount  of  the  note.  An  execution  of  ji.  fa.  was  promptlv 
issued,  and  there  being  no  personal  property,  it  was  levied  on 
the  equity  of  redemption  which  Hutchinson  had  in  certain  lots 
in  the  town  of  Liberty,  valued  according  to  the  statute  then  in 
force  at  $110.  The  sheriff  exposed  the  property  to  sale,  but 
there  was  no  sale  for  want  of  buyers,  and  on  the  24th  of  Sep- 
tember, 1842,  the  execution  was  returned  accordingly.  On  the 
20th  of  February,  1843,  an  alias  ji.  fa.  was  issued  and  levied 
on  the  same  property  described  in  the  return  to  the  first  writ. 
Ey  the  direction  of  Rose,  the  property  levied  on  was  again 
valued,  and  the  apjjraisers  certified  that  it  was  of  no  value; 
that  the  lots  were  not  worth  the  debts  for  which  they  Avere 
mortgaged.  The  sheriff,  thereupon,  returned  that  he  could 
find  no  property   of  the  defendant  subject  to  the   execution. 

Rose  then  sued  Hollingsworth  on  his  assignment  and 
[*350]     recovered;    and  Hollingsworth   now  '''prosecutes  this 

suit  ao;ainst  the  administrator  of  his  assio-nor..  The 
foregoing  facts  appear  in  the  declaration,  to  which  there  was  a 
special  demurrer.  Demurrer  overruled  and  judgment  for  the 
plaintiff. 

The  question  which  immediately  affects  the  merits  of  this  case 
is,  whether  legal  diligence  was  used  by  Rose  in  prosecuting  the 
maker  of  the  note  to  insolvency,  for  if  it  was  not,  the  plaintiff 
in  error  may  avail  himself  of  the  neglect  notwithstanding  he  is 
not  the  immediate  assignor  of  Rose.  Due  diligence,  in  a  case 
of  this  kind,  requires  not  only  that  suit  should  be  commenced 
in  a  reasonable  time,  but  that  it  should  be  prosecuted  accord- 
ing to  the  forms  of  law  to  judgment  and  execution  without 
unnecessary  delay.  No  want  of  diligence  in  this  case  is 
charged  against  Rose  in  commencing  the  suit,  or  in  obtaining 
a  judgment,  or  in  issuing  the  first  writ  of  j^.  fa.  The  negli- 
gence complained  of  consists  in  delaying  to  enforce  execution 
after  the  writ  issued. 
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T\\v  first  execution  was  returned  on  the  24th  of  September, 
1842,  sliowing  a  h'vv,  an  offer  to  sell,  and  that  tlie  property 
levied  on  did  not  sell  tor  Avnnt  oi'  buyers.  In  sueh  case  the 
statute  requires  a  venditioni  cxpoiui,^  to  issue,  commanding  the 
sheriff  to  expose  to  sale  the  ])roperty  so  levied  on.  This  was 
not  done,  but  on  the  20th  of  FebriKfry  Ibllowing  an  edias  fi.fa. 
was  issued,  which  was  returned  nulla  bona.  The  second  writ, 
and  all  the  proceedings  upon  it,  were  irregular  and  void;  for 
Avhere  a  writ  of  j^.  fa.  is  levied  on  property,  a  second  writ  of 
the  same  character  can  not  issue  on  the  same  judgment  until 
the  property  levied  on  be  disposed  of,  unless  it  clearly  appear 
that  the  property  will  not  pay  the  debt. 

The  two  writs  in  this  case  were  levied  on  the  same  prop- 
erty, and  it  is  contended  that  as  by  the  second  appraisement,  it 
appeared  tliat  the  interest  of  the  execution-defendant  in  the 
lots  was  of  no  value,  and  that  he  had  no  other  property  on 
which  to  levy,  it  is  sufficient  evidence  of  his  insolvency. 

The  question  we  are  considering  is,  whether  proper  diligence 
was  used  by  the  assignee  of  the  note  to  recover  the  money 
from  the  maker  before  he  became  insolvent.  The  argument 
of  the  defendant  does  not  meet  that  question.  If  the  first 
levy  had  been  followed  up  by  a  venditioni  exponas,  the  judg- 
ment or  a  part  of  it  might  have  been  collected.  The 
[*351]  *mode  of  enforcing  the  judgment,  as  prescribed  by 
the  statute,  would,  at  all  events,  have  been  observed. 
The  levy  on  the  first  writ  in  this  case  has  not  been  legally  dis- 
posed of.  Without  prejudging  what  would  be  the  effect  of  a 
proper  disposition  of  that  levy,  accompanied  by  proof  of  the 
insolvency  of  the  maker  of  the  note  at  the  time  the  levy  was 
made,  we  are  of  opinion  that,  upon  the  facts  stated  in  the  rec- 
ord, the  plaintiff  below  can  not  recover. 

Fer  Curiam. — ^The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

J,  S.  Reid,  for  the  appellant. 

J".  Yaryan,  for  the  appellee. 
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Hart  v.  Crow  and  Wife. 

Husband  and  Wife — Libel. — A  suit  can  not  be  sustained  by  husband  and 
wife  for  a  libel  on  them  both. 

Same. — In  the  case  of  such  libel  there  should  be  two  actions,  one  by  the  hus- 
band for  the  injury  to  him,  and  tlie  other  by  liusbaud  and  wife  for  the 
injury  to  the  wife.(a) 

ERROR  to  the  Warriclc  Circuit  Court. 

Sullivan,  J. — This  was  an  action  on  the  case  by  Crow 
and  wife  against  Hart  for  a  libel  on  the  plaiutifls,  written  and 
posted  up  by  the  defendant  in  a  place  of  public  resort.  The 
declaration  alleges  that  the  defendant,  wickedly  and  maliciously 
intending  to  injure  the  plaintiffs  in  their  good  name,  &c.,  and 
to  cause  it  to  be  believed  by  their  neighbours  and  others  that 
they  had  been  and  were  guilty  of  the  crimes  of  lying  and  steal- 
ing, and  to  subject  them  to  the  scorn  of  their  neighbours,  &c,, 
did,  on,  &c.,  at,  &c.,  falsely,  wickedly  and  maliciously,  com- 
pose and  publish,  of  and  concerning  the  plaintiffs,  a  certain 
false,  scandalous,  malicious  and  defamatory  libel,  &c.  The 
alleged  libel  is  then  set  out,  and  charges  that  John  Crow  and 
his  wife  are  liars,  rogues,  &c.  By  means  whereof  the  plaintiffs 
have  been  greatly  injured,  &c.  Demurrer  to  the  declaration 
overruled,  and  joint  damages  assessed  upon  a  writ  of  inquiry. 

Tliere  are  some  questions  raised  on  the  admissibility  of  cer- 
tain testimony  that  was  objected  to  on  the  execution 
[*3521  of  the  *writ  of  inquiry,  but  the  case  does  not  require 
that  we  should  decide  them.  The  Court  erred  in 
overruling  the  demurrer  to  the  declaration.  The  suit  is 
brought  not  only  for  the  injury  sustained  by  the  wife,  but  for 
tlie  wrong  done  to  the  husband  also.  The  action  is  joint,  and 
joint  damages  are  sought  to  be  recovered.  Two  separate  causes 
of  action  are  shown,  accruing  to  different  persons,  that  can  not 
be  united  in  the  same  suit.  For  the  injury  done  to  the  wife, 
the  husband  must  join  in  the  suit;    but  the  declaration  must 

{a)Long  v.  Morrison,  14  Ind.,  595. 
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show  that  it  is  for  the  wrong  done  to  the  wife  that  the  suit  is 
prosecuted.  For  the  injury  done  to  the  husband,  he  alone 
should  sue.(l)  In  Newton  et  ux.  v.  Hatter,  2  Ld.  Eayni., 
1208,  the  suit  was  brought  for  a  battery  committed  on  both. 
There  was  a  judgment  by  default,  and  a  writ  of  inquiry  was 
executed.  On  the  return  of  the  writ,  judgment  was  arrested 
because  the  wife  could  not  be  joined  in  an  action  with  the  hus- 
band for  a  battery  on  the  latter.  If  the  defendant  had  pleaded 
to  the  declaration,  and  the  cause  had  gone  to  a  jury,  and  sepa- 
rate damages  had  been  given  for  the  injury  to  the  wife,  it  may 
be  that  the  verdict  might  have  been  sustained.  Bull.  !X.  P., 
21;  Cro.  Jac,  655;  3  Binney,  555. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

J.  Loclchart,  for  the  plaintiff. 

J.  R.  E.  Goodlet,  for  the  defendants. 

(1)1  Selw.  N.  P.,  297.  So,  if  slander  be  spoken  by  husband  and  wife,  there 
must  be  separate  actions,  one  against  the  husband  only,  for  the  slander  spoken 
by  him,  and  the  other  against  tlie  husband  and  wife,  for  the  slander  spoken  by 
the  wife.     Errington  v.  Gardiner,  lb. 

A  suit  by  hu.sband  and  wife  can  not  be  sustained  for  words  spoken  of  the 
wife  not  actionable  in  themselves,  and  which  are  only  actionable  on  account 
of  special  damage  to  the  husband.  Saville  et  ux.  v.  Sweeny,  4  Barn.  &  Ado!., 
514. 


[*353]        *Hannegan  v.  Hannah  and  Others. 

Debtor  and  Creditor — Securities. — In  general,  a  creditor  having  a  right 
to  resort  to  two  safe  and  sufficient  funds  for  satisfaction  of  his  debt,  may  bo 
compelled,  in  equity,  by  another  creditor  of  the  same  debtor  having  a  lien 
on  one  of  those  funds  only,  to  look  to  that  fund  which  the  latter  can  not 
touch,  or,  if  the  former  creditor  have  exhausted  the  fund  bound  for  tlie 
debts  of  both  creditors,  leaving  the  other  fund  unexhausted,  that  fund  may 
be  reached  by  the  unsatisfied  creditor,  by  the  application  of  the  principle 
of  substitution. 

Same. — But  there  is  no  rule  in  equity,  by  which  a  creditor  can  be  compelled 
to  accept  a  security  for  his  debt,  or  by  which  another  creditor  can  resort  to 
it  in  his  place,  after  he  has  rejected  it. 
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ERROR  to  the  Wayne  Circuit  Court. 

Dewey,  J. — This  was  a  ])ill  in  equity.  It  states  that  Fisher, 
one  of  the  defendants,  being  indebted  to  the  complainant,  Han- 
negan,  in  the  sum  of  $1,200,  mortgaged  certain  real  estate  to 
him  to  secure  the  debt;  that  previously  to  the  execution  of  the 
mortgage,  Elsherry  and  Clark,  also  defendants,  obtained  judg- 
ments against  Fisher,  which  were  liens  upon  the  mortgaged 
jiremises;  that,  after  the  date  of  the  mortgage,  Fisher  made  a 
deed  of  trust  to  certain  trustees,  other  defendants,  of  all  his 
real  and  personal  property,  for  the  benefit  of  certain  of  his 
creditors,  who  are  likewise  defendants;  that  the  judgment- 
debts  of  Elsberry  and  Clark  were  amply  provided  for  in  the 
deed  of  trust,  but  that  the  complainant's  debt  was  not  secured 
bv  it;  that  a  majority  of  the  creditors  accepted  the  deed  of 
trust,  and  some  of  them  received  dividends  from  the  trustees, 
Avho  still  held  undistributed  $1,000  of  the  trust  funds;  that 
Elsherry  and  Clark,  not  choosing  to  avail  themselves  of  the 
deed  of  trust,  sued  out  executions  and  caused  the  mortgagt^d 
premises  to  be  sold,  thereby  satisfying  their  judgments,  but 
leaving  no  overplus  to  be  applied  to  the  mortgage-debt  of  tlie 
complainant;  and  that  the  complainant  lost,  by  the  sale  of  the 
mortgaged  premises,  the  only  fund  to  which  he  could  look  for 
the  payment  of  his  debt,  Fisher  being  entirely  insolvent.  The 
prayer  of  the  bill  is,  that  the  complainant  may  be  substituted 
in  the  place  of  Elsberry  and  Clark,  and  that  the  trustees  be 
decreed  to  pay  to  him  whatever  they  were  entitled  to  under 

the  deed  of  trust. 
[*354]         *The  defendants  demurred  to  the  bill;  the  demur- 
rer was  sustained  and  the  bill  dismissed. 

The  plaintiff  in  error  contends  that  the  decree  is  erroneous, 
on  the  ground  that  Elsberry  and  Clark  held  liens  on  two  funds 
out  of  Avhich  to  satisfy  their  debts  against  Fisher — one  by  vir- 
tue of  their  judgments,  and  the  other  under  the  deed  of  trust; 
and  that  the  complainant  having  a  lien  on  one  of  the  funds 
only  (the  mortgaged  premises),  which  has  been  exhausted  by 
Elsberry  and  Clark,  has  a  right  to  be  placed  in  their  stead  as 
to  the  other  fund,  the  deed  of  trust. 
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It  is  in  general  true,  that  a  creditor  having  a  right  to  resort 
to  two  safe  and  sufficient  funds  for  the  satisfaction  of  his  debt, 
may  be  compelled  in  equity  by  another  creditor  of  the  same 
debtor,  having  a  lien  on  one  of  those  funds  only,  to  look  to 
that  fund  which  the  latter  can  not  touch,  or,  if  the  former 
creditor  have  exhausted  the  fund  bound  for  the  debts  of  both 
creditors,  leaving  the  other  fund  unexhausted,  that  fund  may 
be  reached  by  the  unsatisfied  creditor,  by  the  application  of  the 
principle  of  substitution.  1  Story's  Eq.,  479,  589,  in  note  3; 
Wright  V.  3forley,  11  Ves.,  12;  -^6%  v.  Selby,  4  Russ.,  336; 
Aldrich  v.  Cooper,  8  Ves.,  382.  But  this  doctrine  is  not  ap- 
plicable to  the  cause  before  us.  Elsberry  and  Clark,  in  whose 
place  the  complainant  seeks  to  be  substituted,  never  had  any 
other  liens  than  those  of  the  judgments;  they  did  not  execute 
the  deed  of  trust,  and  never  assented  to  it.  On  the  contrary, 
as  the  bill  states,  they  refused  to  avail  themselves  of  it,  and 
proceeded  to  execute  their  judgments.  Had  they  accepted  the 
deed  of  trust,  as  additional  security  to  the  liens  of  the  judg- 
ments, there  might,  perhaps,  have  been  some  ground  for  the 
application  of  the  doctrine.  But  there  is  no  rule  of  equity  by 
Avhich  a  creditor  can  be  compelled  to  accept  a  security,  or  by 
which  another  creditor  can  resort  to  it  in  his  place,  after  he  has 
rejected  it.     The  decision  of  the  Circuit  Court  was  correct. 

Per  Curiam. — The  decree  is  affirmed  with  costs. 

J.  B.  Julian,  for  the  plaintiffi 

J.  S.  Newman,  for  the  defendants. 


*355]    *The  State,  on  the  Relation  of  Lowry,  v.  Bodly 

and  Another. 

Elisor. — The  Circuit  Court  may  appoint  an  elisor  in  a  cause  in  which  the 
sheriff  is  a  party,  there  being  no  coroner  in  attendance ;  and  a  person, 
though  he  have  served  under  the  sheriff  as  bailiff  to  the  petit  jury  in  other 
causes,  may  be  appointed  such  elisor. 

Pkactice. — If  after  the  refu-al  of  the  Court  to  reject  a  plea,  the  plaintiff 
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reply  to  or  join  issue  on  the  plea,  the  refusal  to  reject  the  plea  can  not  be 
assigned  as  error. 

Same — PaooF  of  hand- writing. — It  the  subscribing  witness  to  a  bond  reside 
out  of  the  State,  the  plaintifl'  may  prove  liis  handwriting,  although  the 
defendant  have  procured  his  deposition  and  filed  it  in  the  cause.  But  if 
after  a  refusal  in  such  case  to  receive  evidence  of  the  handwriting  of  the 
witness,  the  plaintiff  resort  to  the  deposition  to  prove  the  execution  of  the 
bond,  such  refusal  can  not  be  assigned  as  error. 

Same. — Whether  a  bond  sued  on  was  delivered  as  an  escrow,  and  whether  an 
alteration  made  in  it  after  its  delivery  destroyed  its  identity,  &c.,  are  ques- 
tions for  the  juiy ;  and  to  enable  the  jury  to  determine  those  questions, 
they  should  have  the  bond  before  them.(a) 

ERROR  to  the  Fountain  Circuit  Court. 

Dewey,  J. — This  was  au  action  of  debt,  commenced  before 
a  justice  of  the  peace,  in  the  name  of  the  State  for  the  use  of 
John  Lowry,  against  Bodly  and  Orr,  on  a  bond  alleged  to  be 
executed  by  them  and  one  Payne,  since  deceased,  conditioned 
for  the  faithful  discharge  of  the  duties  of  a  justice  of  the 
peace  by  Payne.  On  appeal  to  the  Circuit  Court,  the  defend- 
ants pleaded :  1,  That  the  bond  was  obtained  from  them  . 
by  fraud,  in  this,  viz.,  that  they  were  induced  to  execute  the 
same  by  the  false  and  fraudulent  representation  of  Payne,  the 
principal,  that  one  Brier  would  also  execute  it  as  a  co-obligor; 
but  that  Brier  refused.  2,  That  the  instrument  was  deliv- 
ered by  the  defendants  to  Payne  as  an  escrow,  to  be  delivered 
to  the  plaintiff  on  condition  that  Brier  should  also  execute  it, 
otherwise  to  be  re-delivered  to  the  defendants;  and  that  Brier 
refused  to  sign  it;  wherefore  it  was  not  their  deed.  3,  Non 
est  factum,  verified  by  oath. 

The  plaintiff  moved  the  Court  to  reject  the  two  first  pleas. 
The  motion  was  overruled,  and  the  plaintiff  replied  in  denial 
of  the  first  plea,  and  took  issue  upon  the  second.  Verdict  and 
judgment  for  the  defendants. 

The  regular  panel  of  the  jury  having  been  summoned  by 

Bodly,  one  of  the  defendants,  who  was  the  sheriff,  the  plaintiff 

challenged  the  array ;  and  the  challenge  was  allowed. 

[*356]     *The  plaintiff  then  moved  the  Court  to  appoint  an 

(a)See  Deardoff  v.  Foresman,  24  Ind.  481. 
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elisor  to  act  during  the  trial  of  the  cause;  and  the  Court 
appointed  a  person  who  had  served  in  the  capacity  of  bailiff 
to  the  petit  jury  in  other  causes  under  Bodly,  The  elisor 
summoned  a  jury  to  try  the  cause,  and  the  plaintiff  challenged 
the  array,  but  the  challenge  was  overruled. 

On  the  trial  the  plaintiff  produced  the  bond  on  which  the 
action  is  founded,  and  which  purported  to  be  attested  by  one 
Gerould,  who,  it  was  proved,  was  the  deputy  of  the  clerk  of 
the  Court  in  which  the  bond  was  filed  ;  and  having  shown 
that  Gerould  was  not  a  resident  of  this  State,  but  lived  in 
Michigai},  the  plaintiff  proposed  to  establish  the  execution  of 
the  bond  by  proof  of  the  handwriting  of  the  subscribing  wit- 
ness. The  defendants  objected.  Their  objection  was  founded 
on  the  fact  that  they  had,  themselves,  procured  the  deposition 
of  Gerould  respecting  the  execution  of  the  bond,  which  depo- 
sition was  on  file  in  this  cause.  The  Court  sustained  the  objec- 
jection  and  rejected  the  testimony.  The  plaintiff  then  read 
the  before-named  deposition  of  Geroidd,  in  which  he  testified 
that  he  wrote  the  bond  in  question,  and  inserted,  in  the  body 
of  it  tlie  name  of  Payne,  and  the  names  of  the  defendants  and 
Samuel  Brier,  as  his  sureties ;  that  Payne  and  Bodly  signed 
the  bond  in  the  clerk's  office,  to  whose  signatures  only  the 
Avitness  attested ;  that  when  Bodly  was  about  to  sign,  he  asked 
Payne  "  Brier  will  sign  this,  won't  he  ?  "  Payne  answered 
"Yes,  he  agreed  to;"  that  Bodly  left  the  office  and  Payne 
took  the  bond  away  to  get  the  other  names  to  it ;  that  he 
returned  in  a  short  time,  in  the  absence  of  Bodly,  and  erased 
the  name  of  Brier,  saying  he  had  gone  home,  he  believed,  and 
that  the  bond  was  sufficient.  The  w'itness  then  filed  away  the 
bond  in  the  clerk's  office.  The  plaintiff  proved  the  execution 
of  the  bond  by  Orr,  the  other  defendant,  and  proposed  to  read 
it  to  the  jury,  but  an  objection  being  made  the  Court  ex- 
cluded it. 

The  errors  alleged  are,  the  refusal  of  the  Court  to  reject  the 
two  first  pleas;  overruling  the  challenge  to  the  second  array 
of  the  jury;  the  refusal  of  the  Court  to  permit  the  plaintiff 
to  prove  the  execution   of  the  bond  by  proof  of  Ihe  hand- 
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writing  of  the  subscribing  witness ;  and  the  exclusion  of  the 
bond  from  the  jury. 

As  to  the  refusal  to  reject  the  pleas,  we  conceive  the 
[*357]  *plaintifris  precluded  from  urging  that  point  as  error 
by  her  own  course.  By  replying  to  the  first  plea  and 
joining  issue  on  the  second,  after  the  motion  to  reject  was  over- 
ruled, the  plaintiflF  abandoned  the  motion.  Had  there  been  a 
demurrer  to  the  pleas,  and  it  had  been  overruled,  it  is  well 
settled  that  by  answering  the  pleas  the  plaintiff  would  have 
waived  the  demurrer.  The  issues  of  fact  would  have  over- 
ridden it.  The  effect  must  be  the  same  in  respect  of  a  motion 
to  reject  a  plea. 

Nor  is  there  any  force  in  tlie  objection  to  the  legality  of  the 
jury  summoned  by  the  elisor.  The  Circuit  Court  had  a  dis- 
cretionary power  to  appoint  that  officer,  the  sheriff  being  one 
of  the  defendants,  and  there  being  (as  must  be  presumed)  no 
coroner  in  attendance.  R.  S.,  1843,  p.  651.  That  the  person 
appointed  as  elisor  had  served  as  bailiff  to  the  jury  in  other 
causes,  did  not  disqualify  him.  In  the  capacity  of  elisor  he 
was  an  officer  of  the  Court,  and  derived  no  authority  from  the 
sheriff.  There  could  be  no  objection  to  his  summoning  the 
jury. 

The  plaintiff  had  a  right,  in  proving  that  the  subscribing 
witness  to  the  bond  in  question  was  without  the  jurisdiction 
of  the  State,  to  prove  his  handwiting.  Ungles  v.  Graves,  2 
Blackf.,  191;  Bowser  v.  Warren,  4  Id.,  522.  We  do  not  con- 
ceive this  right  was  affected  by  the  fact  that  the  defendants 
had  followed  the  witness  out  of  ths  State  and  taken  his  depo- 
sition ;  and  if  the  plaintiff  had  rested  her  cause  upon  the  rejec- 
tion of  her  testimony,  an  error  would  have  been  committed  of 
which  she  could  rightfully  complain.  But  by  resorting  to  the 
deposition  of  the  subscribing  witness  taken  by  the  defendants, 
the  plaintiff  made  that  testimony  her  own,  and  had  no  longer 
anv  pretence  for  resorting  to  secondary  evidence  to  prove  the 
execution  of  the  bond.  The  adoption  of  that  testimony  was  an 
abandonment  of  the  right  to  prove  the  handwriting  of  the  sub- 
scribing witness — as  much  so  as  if  the  plaintiff  had  produced 
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the  witness  personally  in  Court.  The  rejection  of  the  second- 
ary evidence,  therefore,  can  be  no  cause  for  reversing  the  judg- 
ment. 

But  we  think  that  the  exclusion  of  the  bond  from  the  jury 
was  an  error  which  must  produce  a  reversal.  The  question 
whether  the  instrument  in  controversy  was  an  escrow  or  the 
deed  of  the  defendants,  was  one  of  the  issues  formed 
[^'358]  by  tlie  ^pleading,  and  was  a  matter  for  the  jury  to 
decide;  and  to  enable  them  to  decide,  it  was  necessary 
that  the  bond  and  all  the  evidence  in  the  cause  should  have 
been  submitted  to  them.  Murray  v.  The  Earl  of  Stair,  2  B. 
&  C,  82;  2  Phill.  Ev.,  145.  There  was  also  another  question 
raised  by  the  pleadings  which  was  a  matter  for  the  jury;  and 
that  was  whether,  provided  the  instrument  in  its  original  form 
was  delivered  by  the  defendants  as  their  deed,  the  striking  out 
of  the  name  of  Brier  was  such  an  alteration  as  to  destroy  its 
identity,  and  make  it  no  longer  their  deed.  2  Stark.  Ev.,  part 
4,  p.  479;  Bull.  N.  P.,  171.  To  enable  the  jury  to  decide  that 
matter,  it  was  necessary  that  the  bond  should  have  been  before 
them. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

R.  A.  Chandler,  for  the  plaintiff. 

H.  C.  Gregory,  for  the  defendants. 


Dickens  and  Another  v.  The  State,  on   the  Relation  of 

Burger. 

Constable's  Bond, — A  constable's  bond,  though  not  executed  until  after  he 
bad  commenced  the  discharge  of  his  duties,  may  be  sued  on  for  any  breach 
of  the  condition  committed  subsequently  to  its  execution. 

APPEAL  from  the  Hendrichs  Circuit  Court. 
Blackford,  J. — This  was  an  action  of  debt  brought  by  the 
State,  on  the  relation  of  Burger,  against  a  constable  ai.d  his 
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surety  on  their  bond.  The  constable  had  been  specially  ap- 
pointed by  a  justice  of  the  peace,  and  the  bond  was  conditioned 
for  the  faithful  discharge  of  his  duties.  The  breach  assigned 
is  that  the  constable,  having  an  execution  issued  by  a  justice 
of  the  peace  against  the  relator,  levied  the  same  on  a  certain 
horse  and  bridle  belonging  to  the  relator  of  the  value  of  $92; 
that  the  property  so  levied  on  was  exempt  from  execution ;  that 
the  relator  requested  the  constable  to  set  apart  said  property  as 
exempt  from  execution,  but  the  request  was  refused.  There 
was  a  plea  in  denial  of  the  breach.  The  defendants  also  pleaded 
that  the  bond  sued  on  was  not  executed  until  after  the 
[*359'1  levy  on  the  property,  and  that  the  *bond  was  there- 
fore void.  General  demurrer  to  the  last  mentioned 
plea,  and  the  demurrer  sustained.  The  issue  on  the  first  plea 
was  submitted  to  the  Court.  The  plaintiif  having  closed  her 
testimony,  the  defendants  offered  some  irrelevant  matters  in 
evidence  which  were  correctly  excluded.  The  Court  gave 
judgment  for  the  plaintiff. 

The  only  question  in  the  cause,  except  that  respecting  the 
evidence  offered  by  the  defendants,  which  we  have  already 
noticed,  is  whether  or  not  the  plea  demurred  to  is  valid.  We 
think  it  is  not.  It  is  said  in  support  of  the  plea,  that  the  bond 
was  not  executed  in  time  to  be  legal.  This  objection  is  not 
tenable.  A  suit  on  the  bond  may  be  sustained  for  any  breach 
of  the  condition  committed  subsequently  to  its  execution.  The 
breach  complained  of  in  this  case  is  alleged  to  have  occurred 
after  the  bond  was  executed,  and  the  defendants,  for  any  thing 
shown  by  the  plea,  are  liable. 

Fer  Curiam. — The  judgment  is  affirmed  with  3  per  cent, 
damages  and  costs. 

J,  Morrison,  for  the  appellants. 

C.  C.  Nave,  for  the  appellee. 
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StIXGLEY    v.    KiRKPATRlCK. 

ORMER  Adjudication. — Suit  against  A  on  a  promissory  note.  Plea,  that 
the  note  was  joint  and  several,  purporting  tu  be  executed  by  the  defendant 
and  7?  and  C;  that  the  plaintiff  had  previously  sued  the  defendant  and  the 
otlier  makers  in  debt  on  tne  same  promises;  and  that  tlie  defendant  and  i> 
had  recovered  in  the  suit  a  judgment  for  costs.  Held,  that  the  plea  was 
bad. 

ERROil  to  the  Tippecanoe  Circuit  Court. 

Blackford,  J.  —  This  was  an  action  ot"  assumpsit  on  a 
promissory  note  by  the  payee  against  the  maker.  Plea  as  fol- 
lows: The  defendant  says  aciio  noii,  because  he  says  that  the 
note  sued  on  is  joint  and  several,  and  purports  to  be  executed 
by  this  defendant,  one  David  Fattoii,  anil  one  Samuel  BusJi; 
that  the  plain  till'  heretotbre,  to  wit,  at  the  Augud  term  of 
the  Circuit  Court,  &c.,  impleaded  this  defendant,  the  said 
Patt())i,  and  the  said  Bit.s/i,  in  an  action  of  debt  for  not  per- 
ibnning-  the  vrry  same  identical  ])roini6es  and  undertakings  in 
ithe  declaration  mentioned;  and  tiiat  such  proceedings 
[*360]  *were  tiiereuj)ou  had  in  saiil  Court  in  that  plea,  that 
afterwards,  to  wit,  at,  etc.,  this  defendant  and  said 
Patton,  by  the  judgment  of  said  Court,  recovered  in  the  said 
plea  against  the  plaintilf  judgment  for  the  costs  and  charges  in 
that  behalf  expended,  whereof  the  plaintiff  was  convicted,  as 
appears  by  the  record;  which  said  judgment  still  remains  in 
full  force;  and  this  the  defendant  is  ready  to  verify.  General 
demurrer  to  the  plea  and  judgment  for  the  defendant. 

This  plea  of  former  recovery  in  favour  of  the  defendant  and 
Patton,  in  a  suit  against  them  and  Bush,  brought  by  the  plain 
tiff  on  the  same  note  on  which  the  present  suit  is  founded,  is 
valid,  if  it  shows  that  the  merits  were  in  issue  in  the  first  suit; 
that  the  issue  was  determined  by  the  proper  tribunal ;  and  that 
there  was  a  judgment  that  the  defendant  should  go  without 
day.  The  note  being  joint  and  several,  the  holder  had  a  right 
to  trcat.it  as  either;  that  is,  he  might  sue  all  the  makers  in 
one  suit  as  joint  promi.-ers,  or  be  might  sue  any  one  or  each  of 
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them  as  a  separate  promiser,  though  he  could  only  have  one 
satisfactiou.  But  the  holder  could  not  sue  all  the  makers 
jointly,  and  after  a  judgment  on  the  merits  either  for  or  against 
him,  sue  either  of  them  separately.  If  he  could,  the  defendant 
Mould  be  liable  to  be  harassed  by  two  actions  upon  the  same 
contract,  which  the  law  does  not  permit. 

The  plea,  however,  does  not  state  the  facts  necessary  to  ren- 
der it  a  bar.  It  does  not  show  that  the  merits  of  the  cause 
were  in  issue,  and  were  tried  by  the  proper  tribunal  in  the 
former  action;  and  that  the  judgment  necessary  to  discharge 
the  defendant  from  liability  on  the  note  had  been  rendered. 
All  it  alleges  on  the  subject  is,  that  the  defendant  and  tlie  other 
makers  had  been  sued  upon  the  same  promises;  and  that  the 
defendant  and  Patton  had  recovered  in  the  suit  a  judgment  for 
costs.  The  plea  is,  therefore,  obviously  defective  on  general 
demurrer.  Paine  et  al.  v.  Tlie  State,  in  this  Court,  3Iay  term, 
1844. 

Per-  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

A.  Ingram  and  P.  Jones,  for  the  plaintiff. 

D.  Mace,  for  the  defendant. 


[*361]  ^Redman  and  Another  v.  Gould. 

Trovkr. — To  maintain  trover,  the  plaintiff  must  show  that,  at  the  time  of  the 
conversion,  he  had  a  right  of  property  and  of  possession  in  the  goods. 

Bankrupt  Law. — After  a  person  has  been  declared  a  bankrupt,  and  )via 
goods  have  passed  to  his  assignee,  he  has  no  right  of  property  or  of  posses- 
sion in  the  goods. 

Transcript  of  Record. — Tlie  transcript  of  a  record  of  the  District  Court  of 
the  United  States  for  another  State,  is,  if  properly  authenticated,  admissible 
evidence  in  the  Courts  of  this  State. 

APPEAL  from  the  Floj^d  Circuit  Court. 
Sullivan,  J. — Trover  by  Gould  against  Pedman  and  Clark. 
The  defendants  pleaded  severally  not  guilty.     There  were  also 

(394) 


MAY  TERM,  1845.  361-62 

Redman  and  Anotlier  v.  Gould. 

two  special  pleas  Avhich  were  demurred  to,  and  the  demurrers 
sustained.  No  error  is  complained  of  in  the  judgment  upon 
the  demurrers.  The  general  issues  were  tried  bv  a  jury.  Ver- 
dict and  judgment  for  the  plaintiff. 

During  the  trial  the  defendants  offered  to  read  to  the  jury 
the  transcript  of  a  record  of  the  District  Court  of  the  United 
States  for  the  District  of  Missouri,  which  was  objected  to  by 
the  plaintiff  and  the  objection  sustained.  By  the  transcript 
offered  in  evidence,  it  appeared  that  Gould,  the  plaintiff  in  the 
suit,  had  been  declared  a  bankrupt  on  the  13th  day  of  June, 
1842,  by  the  District  Court  of  Missouri,  and  that  one  V.  31. 
Guseclie  was,  on  the  same  day,  duly  appointed  his  assignee. 
The  transcript  was  under  tlie  seal  of  the  Court,  attested  by 
the  clerk,  and  accompanied  by  a  certificate  of  the  district 
judge  that  the  attestation  was  in  due  form. 

It  was  proved  by  the  plaintiff  that,  in  the  month  of  June, 
1842,  the  defendant,  Clark,  took  from  the  house  in  which  the 
plaintiff's  wife  and  two  children  were  residing,  during 
[*362]  the  '^absence  of  the  plaintiff,  the  goods  and  chattels 
named  in  the  declaration,  and  sold  them.  There  was 
testimony  also  which,  in  the  0])inion  of  the  jury,  connected 
Redman  with  the  conversion  j/roved  upon  Clark.  At  this 
stage  of  the  cause  it  was  competent  for  the  defendants  to  prove 
that  the  property  mentioned  in  the  declaration  had  been  trans- 
ferred to,  and  iiad  been  taken  possession  of  by,  the  phiintitf 's 
assignee.  In  an  action  of  trover  the  plaintiff,  to  maintain  his 
suit,  must  have  a  riglit  of  property  in  the  goods  converted,  as 
well  as  the  right  of  possession,  at  the  time  of  conversion.  If 
the  plaintiff  had  been  dechircd  a  bankrupt  at  the  time  of  the 
conversion,  and  the  property,  for  the  conversion  of  wiiich  the 
suit  is  brought,  liad  passed  into  the  hands  of  his  assignee,  it  is 
manifest  that  the  plaintiff  had  neither  a  right  of  propertv  nor 
of  possession.  To  prove  those  facts,  the  defendants  offered 
the  record  from  the  District  Court  of  Missouri  as  a  part  of 
their  evidence.  What  other  proof  they  intended  to  adduce  we 
do  not  know.  It  may  be  tliey  were  prepared  to  prove  facts 
entirely  inconsistent  with  the  plaintiff's  right  of  property  or 
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of  possession.  In  the  chain  of  evidence,  the  record  was  a 
necessary  link,  and  the  Court  erred  in  rejecting  it.  In  Adams 
V.  Lisher,  3  BLickf.,  241,  it  was  decided,  that  the  transcript  of 
a  record  from  a  District  Court  of  the  United  States  was  admis- 
sible as  evidence  in  the  Courts  of  this  State. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

J.  CoUinSy  W.  Quarks,  and  J.  H.  Bradley,  for  the  appel- 
lants. 

R.  Craicford,  for  the  appellee. 


Sherman  v.  Wilson,  in  Error. 

IF  the  declaration  in  assumpsit  contain  a  count  on  a  prom- 
issory note,  and  a  common  count,  and  the  defendant  appear  to 
-the  suit  and  suffer  judgment  by  nil  dicit,  the  Court  can  not 
assess  the  damages  without  the  consent  of  parties. 


f*363]      *The  State  Bank  v.  Wymond  and  Another. 

Giving  Time  to  Drawer  of  Bill  op  Exchange. — If  the  ind:)rsee  of  a 
bill  of  exchange  give  time  to  the  drawer,  for  a  valuable  consideration,  he 
thereby  discharges  the  indorser. 

APPEAL  from  the  Dearborn  Circuit  Court. 

Dewey,  J, — Assumpsit  by  the  State  Bank,  as  the  indorsee, 
against  Wymoiid  and  Faris,  as  the  indorsers,  of  a  bill  of  ex- 
change. The  bill,  wliich  is  dated  December,  2d,  1841,  was 
drawn  by  Isaac  Dunn  on  N.  N.  John,  at  New  Orleans,  in 
favour  of  the  defendants,  for  $4,500,  at  four  months.  Plea, 
the  general  issue.  Cause  submitted  to  the  Court.  Judgment 
for  i\\Q  defendants. 
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The  plaintiff  having  made  out  a  prima  facie  case,  in  which 
it  appeared  that  the  bill  was  drawn  and  indorsed  for  the 
benefit  of  the  drawee,  the  defendants  proved  the  following 
facts:  On  the  25th  of  September,  1842,  the  plaintiff  entered 
into  an  agreement  with  Dunn,  the  drawer,  by  which  it  was 
stipulated  that  Z)M?7n  should  give  a  cognovit  for  a  judgment  on 
tlie  bill  in  favour  of  the  plaintiff,  at  the  then  next  term  of  the 
Dearborn  Circuit  Court;  that  he  should  deliver  to  the  bank, 
and  place  under  its  control,  certain  mortgages,  as  collateral 
security;  that  there  should  be  a  stay  of  execution  on  the 
judgment  confessed  for  eighteen  months;  and  that  a  suit  in 
favour  of  the  bank  against  Dunn  on  the  bill,  then  pending  in 
the  Marion  Circuit  Court,  should  be  dismissed.  In  pursuance 
of  the  agreement,  the  mortgages  were  delivered  to  the  bank, 
the  cognovit  given,  the  judgment  confessed  at  the  Oc^o6e?- term 
of  the  Dearborn  Circuit  Court,  1842,  and  a  stay  of  execution 
for  eighteen  months  entered  of  record.  The  mortgages  were 
executed  by  E.  D.  Jolin  to  N.  N.  John,  and  assigned  by  the 
latter  to  Dunn.  The  object  of  the  mortgages  was  to  secure 
the  drawer  and  indorsers  of  the,  bill  against  loss.  The 
defendants  had  no  knowledge  of  the  mortgages,  nor  of  the 
arrangement  between  the  plaintiff  and  Dunn. 

The  counsel  for  the  bank  contends  that,  inasmuch  as  the 
collateral  security  afforded  by  the  mortgages  was  advantageous 
to  the  defendants,  the  giving  time  by  the  plaintiff  to  the 
drawer  did  not  discharge  them. 

This  is  not,  however,  as  we  conceive,  putting  the  cause  on 
the  true  ground.  The  relief  which,  in  some  instances, 
[*364]  is  ^extended  to  sureties  in  Courts  of  law,  in  conse- 
quence of  giving  time  to  the  principle,  is  a  doctrine 
borrowed  from  a  rule  in  equity.  The  rule  is  this,  that  the 
surety  has  the  right,  so  soon  as  the  debt  for  which  he  is 
bound  becomes  payable,  to  require  the  creditor  to  enforce 
his  legal  remedy,  or  to  pay  the  money  himself  and  resort 
immediately  to  the  principal  for  reimbursement.  Whatever 
impairs  this  right  discharges  the  surety.  A  creditor,  by  sus- 
pending his  rightful  power  to  coerce  the  principal,  undertakes 
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that  he  will  not,  during  the  suspension,  receive  the  money 
from  the  surety;  for  should  he  receive  it  from  him,  the  surety 
would  be  entitled  to  take  his  recourse  immediately  against  the 
principal,  who  would  consequently  lose  the  benefit  of  the 
further  time  given  him  by  the  creditor;  this,  if  the  principal 
has  given  a  consideration  for  the  delay,  would  be  unjust  to 
him.  On  the  other  hand,  it  would  be  equally  wrong  to  com- 
pel the  surety  to  submit  to  the  delay,  and  run  the  hazard,  ii> 
the  mean  time,  of  an  unfavourable  change  in  the  circumstances 
of  the  principal. 

This  equitable  doctrine  has  been  applied  by  Courts  of  law 
to  actions  founded  on  bills  of  exchange.  English  v.  Darley, 
3  Esp.,  49,  and  2  B.  &  P.,  61,  was  assumpsit  by  the  indorsee 
against  the  indorser  of  a  bill  of  exchange.  The  plaintiff  had 
obtained  judgment  and  sued  out  execution  against  the  ac- 
ceptor; he  compromised  the  matter  by  receiving  from  the 
acceptor  j)art  of  the  debt,  and  taking  a  new  security  for  the 
remainder  payable  by  installments,  and  by  withdrawing  tlie 
execution.  It  was  held  that  the  indorser  was  discharged,  on 
the  g-round  that  the  holder  of  the  bill  had  given  time  to  the 
acceptor.  Gould  et  al.  v.  Robson  et  al.,  8  East,  576,  was  also 
an  action  by  the  indorsees  against  the  indorsers  of  a  bill  of 
exchange.  At  the  maturity  of  the  bill,  the  holders  made  an 
arrangement  with  the  acceptor,  by  which  they  agreed  to  re- 
ceive from  him  a  portion  of  the  money  due,  and  for  the 
residue  to  draw  on  him  at  a  short  future  period.  This  was 
done,  and  the  new  bill  accepted,  the  holders  agreeing  to  retain 
the  first  bill  until  the  other  was  payable,  as  a  security.  The 
second  Ibill  not  having  been  paid  at  maturity,  suit  was  brought 
upon  the  first.  It  was  argued  that  the  indorsers  were  benefited 
by  that  part  of  the  transaction  by  which  a  part  of  the  debt 
was  paid,  and  could  not,  therefore,  with  propriety  complain  of 
the  postponement  of  the  time  for  the  payment  of  the 
[*365]  ^remainder.  But  the  Court  decided  otherwise,  and 
held  that  the  giving  of  time  for  a  part  of  the  debt  dis- 
charged the  indorsers. 

In  the  foregoing  cases  the  acceptor  was  considered  as  the 

(398) 


MAY  TERM,   1845.  365 

The  State  Bank  v.  Wymond  and  Another. 

principal,  and  the  parties  to  the  bill,  subsequently  Jiable,  as  the 
sureties.  But  the  equitable  rule  above  stated  is,  in  general, 
equally  applicable  to  all  cases  founded  on  bills  of  exchange, 
where  the  holder  has  given  time  to  any  of  the  parties  to  the 
instrument  who  would  be  liable  to  any  other  party,  upon  such 
other  party's  taking  up  tlie  bill.  The  effect  of  giving  time  is  to 
discharge  the  party  having  the  right  of  recourse.  Story  on 
Bills,  501.  The  case  of  the  Bank  of  the  United  States  v.  Hatch, 
G  Pet.,  250,  was  an  action  by  the  indorsee  against  the  ijidorser 
of  a  bill  of  exchange.  It  appeared  that  the  bank  had  previ- 
ously commenced  an  action  against  the  drawer,  which  stood  for 
trial  at  a  certain  term  of  the  C.  C.  of  the  United  States  for  the 
district  of  Ohio;  and  that  the  bank  agreed  with  the  drawer, 
for  a  valuable  consideration,  to  continue  the  cause  for  judg- 
ment until  the  next  succeeding  term,  which  was  accordingly 
done.  It  was  held  that  the  indorser  was  dicharged.  See,  also. 
Hall  V.  Cole,  4  Ad.  &  Ell.,  577;  6  Nev.  &  Mann.,  124;  Em/- 
lish  V.  Darley,  supra,  per  Lord  Eldon.  The  rule,  probably, 
does  not  apply  to  a  case  in  which  the  holder  of  a  bill  having 
given  time  to  a  mere  accommodation  party,  afterwards  seeks  to 
recover  the  debt  from  the  party  for  whose  benefit  the  bill  was 
drawn,  indorsed,  or  accepted.  Story  on  Bills,  501 ;  Lambert 
V.  Sandford,  2  Blackf ,  137.  But  this  exception  to  the  rule 
can  not  avail  the  present  plaintiff.  The  bill  of  exchange  in 
question  was  not  drawn  or  indorsed  for  the  benefit  of  the 
defendants,  but  for  the  use  and  accommodation  of  the  acceptor; 
and  the  defendants  have  been  affected  by  the  time  given  to  the 
drawer,  precisely  as  they  would  have  been  had  the  bill  been 
drawn  and  transferred  in  the  regular  course  of  a  business  trans- 
action. 

It  should  be  remarked  that  when  the  time  of  payment  is 
agreed  by  the  holder  of  a  bill  to  be  postponed,  the  agreement, 
to  operate  as  a  discharge  of  a  party  otherwise  liable,  must  be 
made  without  the  consent  of  that  party,  and  be  founded  upon 
a  good  and  valuable  consideration.  A  mere  voluntary  delay 
in  suing  any  of  the  parties  to  a  bill  does  not  exonerate  any 
othei    party.       Philpot   v.    Briant,    4   Bing.,   717;   Clarke  v. 
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[*366]     "^Devlin,  3  B.  &  P.,  363.     Nor  does  the  taking  col- 
lateral security  have  that  effect.     Pring  v.  Clarkson^ 
1  B.  &  C,  14;  Bedford  v.  DeaUn,  2  Stark.,  178. 

In  the  cause  under  consideration,  the  agreement  of  the  plain- 
tiff to  give  a  stay  of  execution  of  eighteen  months  on  the  judg- 
ment confessed  by  the  drawer  of  the  bill,  was  not  only  founded 
on  a  valid  consideration — the  delivery  of  the  mortgages  as  col- 
lateral security, — but  it  was  actually  carried  into  effect  by  an 
entry  of  record;  and  it  was  made  without  the  knowledge  or 
consent  of  the  defendants.  Thus,  the  plaintiff  was  effectually 
prevented  from  collecting  the  debt  from  the  drawer  until  the 
lapse  of  a  year  and  a  half.  It  can  make  no  difference  as  to  the 
rights  of  the  parties,  whether  the  time  given  was  in  the  form 
of  a  stay  of  execution,  or  by  an  agreement  not  to  sue.  The 
result  was  the  same;  the  defendants  were  deprived  of  their 
right  to  have  the  plaintiff  collect  the  money  from  the  drawer 
without  delay,  or  of  paying  it  themselves  and  taking  their 
remedy  immediately  against  him.  This  is  the  injury  of  which 
they  complain;  and  it  is  no  answer  to  their  complaint  to  tell 
them  that  the  collateral  security  taken  by  the  plaintiff  was 
designed  for,  and  might  inure  to,  their  benefit;  the  plaintiff 
had  no  right  to  deprive  them  of  a  privilege  given  them  by  the 
law,  and  to  substitute  for  it  something  else,  which,  in  the  opin- 
ion of  the  plaintiff,  miglit  be  equally  advantageous.  Of  that 
matter  the  defendants  had  a  right  to  judge  ibr  themselves;  and 
having  been  deprived  of  that  right  by  the  unauthorized  act  of 
the  plaintiff,  they  stand  discharged  from  all  liability  to  the 
bank  on  the  bill  of  exchange  on  which  this  suit  is  founded. 

We  think  the  decision  of  the  Circuit  Court  is  clearlv  rio;ht. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

A.  Lane,  for  the  appellant. 

J.  Ryman  and  P.  L.  Spooner,  for  the  appellees. 
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[*367]  *DuMONT  V.  Pope  and  Another 

BiLi,  OP  Exchange — Presentment. — To  authorize  the  payee  to  recovei 
against  the  drawer  of  a  bill  of  excliange  in  which  no  time  for  payment 
is  specified,  he  must  present  the  bill  to  the  drawee  for  acceptance  or  pay- 
ment within  a  reasonable  time  after  it  is  received. (a) 

Same — Protest. — A  statement  in  a  protest  of  such  bill  for  non-acceptance, 
that  the  reason  given  by  tlie  drawee  for  non-acceptance  was  that  he  had  no 
efiects  of  the  drawer,  is  no  evidence  of  the  want  of  effects. 

Same — Coxsideration. — If  an  order,  drawn  by  A  upon  B,  be  not  a  bill  of 
exchange,  there  can  be  no  recovery  by  the  payee  against  the  drawer  with- 
out proof  of  consideration. 

ERROR  to  the  Cass  Circuit  Court. 

Blackford,  J. — Tliis  was  an  action  of  debt  brought  by 
Pope  and  another,  partners,  &c.,  against  Dumont.  The  decla- 
ration contains  four  counts. 

The  first  count  states  that  on  the  28th  of  October,  1842,  at 
Logansport,  the  defendant  made  his  instrument  of  writing, 
commonly  called  an  order,  and  thereby  requested  certain  per- 
sons using  the  name  and  style  of  Pendleton  and  Zern,  of  Peru, 
to  pay  the  plaintiffs  or  order,  in  conformity  to  a  certain  agree- 
ment between  them  and  the  defendant,  bearing-  date  the  17tn 
of  September,  1842,  the  sum  of  $200,  and  then  and  there  deliv- 
ered said  writing  to  the  plaintiffs;  tliat  afterwards,  viz.,  on  the 
29th  of  November,  1842,  at  Peru,  the  said  order  was  presented 
to  said  Pendleton  and  Zej-n  for  acceptance,  but  that  they  refused 
to  accept  or  pay,  &c.,  of  which  the  defendant,  on  the  day  and 
year  last  aforesaid,  at,  <fec.,  had  notice.  By  means  whereof  the 
defendant  became  liable,  &c.,  and  though  often  requested,  &c., 
has  not  paid,  &c." 

The  second  count,  except  that  it  sets  out  the  instrument  of 
writing  in  hcec  verba,  is  the  same  with  the  first.  The  instru- 
ment is  as  follows:  '^Logansport,  Ind.,  October  28,  1842. 
$200.  Messrs.  Pendleton  and  Zern  will  please  pay  in  conform- 
ity to  the  agreement  ■  between  us,  bearing  date  17  September, 

(a)See  Blankemhip  v.  Rogers,  10  Ind.,  337;  8  Id.,  139. 
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1842,  to  Messrs.  W.  H.  Pope  and  Co.,  or  order,  the  sum  of 
^200,  holding  the  balance  of  the  funds  deposited  with  you,  if 
any,  at  my  disposal  and  subject  to  my  further  order.  Julius 
W.  Dumont,  surviving  partner,  &c" 

The  third  count  is  for  goods  sold  and  delivered;  and  the 
fourth  for  money  lent  and  for  money  paid. 

Plea,  the  general  issue. 
[*368]  *0n  the  trial,  the  plaintiffs  offered  in  evidence  the 
instrument  of  writing  described  in  the  special  counts, 
together  with  the  protest  of  a  notary  for  non-acceptance  of  the 
same.  The  protest  alleges  the  presentment  and  refusal  to  ac- 
cept to  have  been  on  the  29tli  of  November,  1842,  and  that  the 
reason  given  by  the  drawees  for  the  non-acceptance  was,  that 
tliey  had  no  effects  of  the  drawer  in  their  hands.  A  witness, 
Patterson,  stated  that  shortly  after  the  making  of  the  order, 
he  wrote  to  a  friend  to  ascertain  if  the  drawees  would  accept 
it,  and  was  informed  that  they  would  not.  He  also  stated  that 
soon  after  he  received  said  protest,  he  notified  the  defendant 
of  it,  but  that  the  defendant  paid  no  attention  to  the  notice. 
The  defendant  proved  that  the  distance  from  Peru  to  Logans- 
j)ort  is  eighteen  miles,  and  that  a  mail  goes  from  one  of  those 
l^laces  to  the  other  three  times  a  week.  This  was  all  the  evi- 
dence given  in  the  cause. 

Verdict  for  the  plaintiffs  for  $200.  Motion  for  a  new  trial 
overruled,  and  judgment  on  the  verdict. 

The  question  presented  by  this  cause  is,  does  the  evidence 
support  the  verdict? 

It  is  not  necessary  to  determine  whether  the  instrument  ot 
writing  given  in  evidence  is  a  bill  of  exchange  or  not.  If  it 
is  a  bill  of  exchange,  the  verdict  is  evidently  wrong.  To 
authorize  the  payee  to  recover  against  the  drawer  on  such  bill, 
in  which,  as  in  this  case,  no  time  for  payment  is  specified,  he 
must  present  the  bill  to  the  drawee  for  acceptance  or  payment 
within  a  reasonable  time  after  it  is  received.  Chitt.  on  Bills, 
p.  385.  The  parties  here  lived  in  towns  in  this  State  only 
eighteen  miles  apart,  and  there  was  a  mail  which  went  three 
times  a  week  from  one  town  to  the  other.     The  bill  was  not 
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presented  until  thirty  days  after  it  was  received;  and  the  pre- 
sentment was,  therefore,  entirely  too  late.  Patterson's  testi- 
mony must  be  laid  out  of  the  case.  He  does  not  appear  to 
have  been  an  attorney  or  agent  of  the  plaintiifs,  and  what  he 
did  has  no  bearing  on  the  cause.  Indeed,  had  he  been  the 
plaintiifs'  agent,  he  did  nothing  that  could  benefit  his  princi- 
l)als.  The  plaintiff's  say  that  no  presentment  was  necessary, 
the  drawees  having  no  effects  of  the  drawer;  but  the  want  of 
effects  was  not  proved.  The  statement  on  the  subject  in  the 
protest  is  no  evidence  of  it.  Indeed,  it  is  doubtful  whether 
the  protest  of  an  inland  bill  is  evidence  here  for  any 
[*369]  purpose.  '^NichoUs  v.  Webb,  8  Wheat.,  326.  Con- 
sidering the  instrument,  therefore,  to  be  a  bill  of 
exchange,  the  plaintiffs'  laches  discharged  the  defendant  from 
all  liability  on  the  bill,  and  on  tlie  consideration  for  which  it 
■svas  given. 

We  will  next  consider  the  case  on  the  supposition  that  the 
instrument  is  not  a  bill  of  exchange.  As  there  is  no  count  on 
the  special  agreement  averring  a  consideration,  the  plaintiffs 
must  rely  on  the  common  counts.  Supposing  the  plaintifllV 
laches  not  to  have  discharged  the  drawer  from  liabilitv,  of 
which  we  give  no  opinion,  still  the  evidence  did  not  entitje 
them  to  recover.  The  instrument  not  being  valid  as  a  bill  of 
exchange,  it  was  not  sufficient  evidence  under  the  money 
counts.  The  following  is  the  language  of  Mr.  Chitty  on  this 
subject:  If  an  instrument,  in  other  respects  in  the  form  of  a 
bill  of  exchange,  or  promissory  note,  be  invalid  as  such,  as,  for 
instance,  because  it  was  payable  on  a  contingency,  it  will  afford 
no  prima  facie  evidence  of  having  been  given  for  adequate  con- 
sideration, although  it  in  terms  profess  to  have  been  given  for 
value  received;  nor  will  it  be  negotiable  or  even  valid  between 
the  original  parties,  unless  it  be  proved  that  it  was  founded  on 
adequate  consideration.  Chitt.  on  Bills,  11.  The  plaintiffs 
should  have  proved  the  consideration  for  which  the  order  was 
given,  and  if  that  were  goods  sold  and  delivered,  money  lent, 
or  money  paid,  and  the  plaintiifs'  laches  relative  to  the  order 
were  no  discharge  of  the  defendant's  liability,  the  verdict  would 
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be  right.  But  there  was  no  evidence  for  the  plaintiffs  but  the 
order  and  protest,  and  Patterson'' s  testimony ;  and,  therefore, 
neither  of  the  common  counts  was  sustained. 

For  these  reasons  the  Court  ought  to  have  granted  a  ne\\ 
trial. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

H.  P.  Biddle,  for  the  plaintiff. 

W,  Wright,  for  the  defendants. 


[*370]  *ScoTT  V.  Williams. 

Justice's  Tkanscript — Pkactice.— <Sci?e  facias  to  have  execution  on  a  jus- 
tice's transcript.  Held,  that  tlie  question  whether  there  was  a  transcript  of 
the  justice's  judgment  duly  filed  in  tlie  clerk's  office,  was  for  the  Court  to 
decide ;  the  ti-anscript,  if  filed,  being  a  record  of  the  Circuit  Court. 

Same — Pleading. — To  a  plea  in  such  case,  denying  that  there  was  a  record 
of  the  justice's  judgment  in  his  Court,  the  replication  should  be  that  there 
was  such  a  record  in  the  justice's  Court. 

ERROR  to  the  Iliami  Circuit  Court. 

Blackford,  J. — Scire  facias  to  have  execution  on  the  tran- 
script of  a  judgment  of  a  justice  of  the  peace  filed  in  the  Cir- 
cuit Court.  The  writ  avers  that  the  plaintiff  recovered  a 
judgment  before  the  justice,  &c.;  that  a  Jieri  facias  issued 
thereon,  and  was  returned  nulla  bona;  that  a  certified  tran- 
script of  the  judgment  and  proceedings  was  filed  in  the  clerk's 
office,  &G, 

There  are  two  pleas:  1,  There  is  no  record  of  the  supposed 
recovery  in  the  scire  facias  mentioned  duly  filed  in  the  clerk's 
office,  &c.,  as  alleged,  &c.,  and  this  the  defendant  is  ready  to 
verify;  wherefore,  he  prays  judgment.  2,  There  is  no  record 
of  the  judgment  in  the  scire  facias  mentioned,  as  alleged,  <fec., 
and  this  the  defendant  is  ready  to  verify ;  wherefore,  he  prays 
judgment. 

Rei)lication  to  the  first  plea  that  there  is  such  a  record  of 
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the  recovery  mentioned  in  the  scire  facias  duly  filed,  &c.,  as 
alleged,  &c.,  and  this  the  plaintiff  is  ready  to  verify  by  the 
record,  &c.  Replication  to  the  second  plea  that  there  is  such 
^  record  of  the  judgment  remaining  in  the  office  of  the  clerk 
of  the  Circuit  Court  as  the  plaintiff  has  alleged,  and  this  he  is 
ready  to  verify  by  the  record  remaining  in  said  Court. 

General  demurrer  to  the  replication  to  the  second  plea,  and 
joinder. 

The  demurrer  was  overruled,  and  final  judgment  rendered 
for  the  plaintiff. 

The  defendant  contends  that  the  issue  on  the  first  plea 
should  have  been  to  the  country,  and  have  been  tried  by  a 
jury.  We  tliink  otherwise.  The  first  plea  to  be  valid  must 
be  considered  as  meaning  that  there  was  no  transcript  of  the 
judgment  of  the  justice,  mentioned  in  the  scii'e  facias,  duly 
filed,  &G.  And  the  replication  to  that  plea  must  be 
[^371]  ^understood  as  averring  that  there  was  such  a  trans- 
cript duly  filed,  <&c.  Whether  there  was  a  transcript 
of  the  justice's  judgment  duly  filed  in  the  clerk's  office,  was  a 
question  to  be  decided  by  the  Court ;  for  the  transcript,  if 
filed,  was  a  record  of  the  Circuit  Court. 

It  is  also  contended,  that  the  demurrer  to  the  replication  to 
the  second  plea  should  have  been  sustained,  and  we  are  of  that 
opinion.  The  second  plea  is  a  denial  that  there  was  a  record 
of  the  justice's  judgment  remaining  in  his  Court.  The  replica- 
tion to  that  plea,  therefore,  should  have  been,  not  that  there 
was  a  record  of  the  judgment  remaining  in  the  clerk's  office 
of  the  Circuit  Court,  but  that  there  was  such  a  record  in  the 
justice's  Court. 

Per  Curiam.  The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

D.  D.  Pratt,  for  the  plaintiff. 

W,  Wright,  for  the  defendant. 
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Amendment. — A  scire  facias  on  a  justice's  transcript,  &c.,  may  be  amet.dwl 
before  plea  by  striking  out  an  immaterial  averment. 

Pkactice. — The  Court  may  permit  the  plaintifl"  to  withdraw  a  demurrer  to  a 
plea,  and  reply  to  it,  after  the  giving  of  an  opinion  against  the  plea,  but 
before  judgment  rendered  on  the  demurrer.(a) 

Evidence  of  Title  to  Land. — Scire  facias  on  a  justice's  transcript  to  liave 
execution  against  land,  the  judgment  debtor,  wlio  was  the  patentee,  being 
dead.  Jfeld,  that  evidence  that  the  land  was  subject  to  a  trust,  or  to  a  pre- 
emption right,  was  inadmissible. 

ERROR  to  the  Daviess  Circuit  Court. 

Sullivan,  J. — Scire  facias   against   the   heirs   and    terre- 
tenant    of    Williaon    C.   Berry,   deceased,    to    have    execution 
against  tlie  real  estate  of  the  deceased  on  a  judgment  rendered 
against  him  by  a  justice  of  the  peace.     The  writ,  in  addition 
to    the    usual    averments    of   a  judgment,  an    execution,   and 
return  of  nulla  bona,  states  the  death  of  the  judgment  debtor; 
that  he  died  intestate,  and  without  leaving  any  goods  or  chat- 
tels out  of  which  said  judgment  or  any  part  thereof  could  be 
collected;  that  he  was  wholly  destitute  of  personal  property, 
so  that  administration   thereon  would  have  been  useless,  &c., 
and    for    that    reason   liad    never  been  granted,   &c. 
[*372]     Two  of  *the  defendants  were  infants.     They  appeared 
by  their  guai'dian  and  pleaded,  1,  Nul  tiel  record.     2, 
No  such  judgment  and   proceedings  as  those  set  forth   in  the 
scire  facias,  were  filed  in  the  clerk's  office  of  the  Daviess  Cir- 
cuit Court  and  recorded  upon  the  order  book  thei'eof  as  stated, 
&c.    3,  No  fieri  facias  had  issued  on  said  judgment  as  alleged. 
4,  That  said  decedent  was  not  the  owner  in  fee-simple  of  tiio 
land  described  in  the  scire  facias.     The  remaining  defendants 
pleaded  three  pleas,  the  same  substantially  as  the  first,  third, 
and  fourth,  pleaded  on  behalf  of  the  infant  defendants.     Re- 
plications controverting  the  pleas  were  filed ;  and  on  the  trial 
of  the  cause  by  the  Court,  judgment  that  execution  go,  &c., 
was  rendered. 

(a)  Dunn  v.  Shanks,  7  Ind.,  490. 
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At  the  October  term,  1843,  and  before  the  defeudants  plead- 
ed, the  Court  permitted  the  plaintiff  to  amend  the  scire  facias, 
and  that  is  the  first  error  complained  of.  The  writ  was 
amended  by  striking  out  of  it  an  averment,  that  the  plaintiff 
had  made  known  to  Warner,  the  justice  by  whom  the  judg- 
me<it  was  rendered,  that  Berry,  the  judgment  debtor,  had  lands 
in  Daviess  county.  There  was  nothing  in  the  amendment  of 
which  the  defendants  have  a  right  to  complain.  The  aver- 
ment was  unnecessary,  Wiley  v.  Logan,  5  Blackf.,  11,  and  the 
amendment  immaterial. 

There  was,  also,  an  exception  taken  to  the  opinion  of  t.ie 
Court,  permitting  the  plaintiff  to  withdraw  a  demurrer  to  the 
fourth  plea  of  the  infant  defendants  and  reply,  after  the  Court 
had  expressed  an  opinion  that  the  plea  was  insufficient,  but 
before  any  judgment  had  been  rendered  upon  the  demurrer. 
This  was  a  matter  entirely  within  the  discretion  of  the  Court, 
to  be  guided  by  the  demands  of  justice  and  the  circumstances 
of  the  case.  We  see  no  good  reason  why,  even  at  a  subse- 
quent term,  or  at  any  time  before  trial,  the  Court,  if  it  should 
doubt  its  judgment  sustaining  a  demurrer,  should  not  permit 
a  party  to  withdraw  it  and  plead  to  the  merits. 

The  point,  however,  on  which  the  reversal  of  the  judgment 
in  this  case  is  most  strongly  urged,  is  the  refusal  of  the  Court 
to  admit  certain  evidence  offered  by  the  defendants,  to  prove 
that  William  0.  Berry  was  not  the  owner  of  the  real  estate 
mentioned  in  the  scire  facias.  The  defendants  offered  to 
prove,  that  the  land  mentioned  had  been  fraudulently  entered 
or  purchased  by  William  C.  Berry  from  the  U.  S.  in  his  own 
name,  but  paid  for  with  the  money  of  another  person, 
[*373]  *and  that  Berry  never  had  possession  of  the  land; 
that  Beverly  Berry  was  in  possession  of  the  land 
under  a  pre-emption  right  before  it  was  purchased  by  Wil- 
liam C.  Berry,  and  had  continued  in  possession  of  it  ever  since 
claiming  it  as  his  own ;  and  that  William  C.  Berry  had  ad- 
mitted that  he  had  no  title  to  the  land.  The  Court  rejected 
the  evidence  offered,,  and  permitted  the  plaintiff  to  prove,  by 
documentary  evidence,  that  William  C.  Berry  was  the  patentee 
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jf  the  land.  It  is  very  manifest,  that  the  conflicting  claims  to 
the  land  described  in  the  writ  can  not  be  settled  in  this  suit. 
The  unnamed  person  with  whose  money,  it  is  said,  William  C. 
Berry  entered  the  land,  may  set  up  a  resulting  trust,  or  he  may 
waive  it  and  demand  his  money.  He  is  yet  to  speak  as  to  the 
course  he  will  pursue.  The  right  of  a  pre-emptioner  to  claim 
the  legal  title  to  land,  for  which  another  has  obtained  a  patent 
without  fraud  as  to  him,  may  well  be  questioned.  Those  rights, 
conflicting  and  complex  as  they  are,  can  not  be  determined  in 
this  collateral  way.  William.  C.  Berry  was  the  patentee  of  the 
land,  and  the  legal  title,  according  to  the  evidence  before  us,  is 
in  his  heirs.  The  Court,  therefore,  did  not  err  in  rejecting  the 
evidence  offered. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

J.  S.  Watts,  for  the  plaintiffs. 

C.  P.  Hester  and  H.  P.  Thornton,  for  the  defendant. 


Crabs  v.  Fetick,  in  Error. 

IN  trespass  quare  clausum  /regit,  a  license  can  not  be  given 
in  evidence  under  the  general  issue.  It  should  be  specially 
pleaded.     Bennett  v.  Allcoti,  2  T.  R.,  166.    (19  Ind.,  10.) 


Hurst,  Executor,  v.  Hensley  and  Others. 

Vendor  and  Purchaser — Conveyance  by  Heirs. — The  executor  of  a 

vendor  of  real  estate  (the  vendor  having  died  without  making  a  deed,  and 

before  he  was  bound  to  convey)  has  the  right,  in  a  Court  of  equity,  to 

require  the  heirs  or  devisees  of  the  vendor  to  execute  a  deed  according  to 

the  contract  of  saje,  and  to  demand  of  the  vendee  payment  of  the 

[*374]        *purchase-money ;  and  he  is  also  entitled  to  enforce  the  vendor's 

lien  for  the  price  of  the  land. (a) 

(o)  Mather  v.  Sherwood,  8  Ind.,  92. 
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EEROR  to  the  Clark  Circuit  Court. 

Dewey,  J. — On  the  16th  day  of  Ajjril,  1838,  Fisehli  entered 
into  a  written  contract  with  Henslcy,  by  which  the  former 
agreed  to  sell  to  the  latter  a  certain  lot  of  land  in  Jeffersonville 
or  $1,200  j)ayable  in  two  years.  Fischll  was  to  make  a  deed 
n  fee-simple,  with  general  warranty,  to  Hensley,  upon  the  pay- 
ment of  the  purchase-money.  Hensley  executed  his  note  tor 
the  money,  and  took  possession  of  the  lot.  Before  the  expira- 
tion of  the  two  years  FiscJili  died  without  having  made  a  deed, 
the  purchase-money  remaining  unpaid.  Fisehli  left  a  will,  by 
which  he  devised  all  his  real  estate  to  his  nephews  and  nieces, 
and  their  representatives,  who  were  his  heirs  at  law.  These 
devisees  and  heirs  refused  to  make  a  deed  to  Hensley,  and  the 
latter  refused  to  pay  the  purchase-money  to  Fischli's  executor. 
Whereupon  the  executor,  after  the  money  became  due,  filed  this 
bill  in  equity  against  Hensley,  and  the  devisees  and  heirs  at 
law  of  Fisehli,  setting  forth  the  above  facts.  The  prayer  of  the 
bill  is,  that  the  Court  will  order  and  decree  the  devisees  and 
heirs  to  execute  a  deed  to  Hensley  according  to  the  contract; 
that  Hensley  pay  tlie  complainant  the  purchase-money;  and 
that,  in  default  of  the  making  of  the  deed  and  the  payment  of 
the  money,  the  premises  be  sold  for  the  satisfaction  of  the  debt; 
general  relief  is  also  prayed.  Hensley  demurred  to  the  bill  for 
want  of  equity.  The  demurrer  was  allowed,  and  the  bill  dis- 
missed. 

We  think  this  decision  is  erroneous.  The  executor  of  Fisehli 
can  not  sustain  a  suit  at  law  on  the  note  for  the  purchase- 
money,  because  no  deed  has  been  made,  or  offered  to  be  made, 
to  Hensley  for  the  lot  which  Fisehli  contracted  to  convey  to 
him.  The  payment  of  the  purchase-money  and  the  making 
of  the  deed  being  by  the  contract  concurrent  acts,  no  suit  at 
law  will  lie  for  the  money  unless  the  deed  has  been  made  or 
offered  to  be  made.  Warner  v.  Hatfield,  4  Blackf.,  392.  The 
complainant  is  incompetent  to  make  a  deed  himself,  nor  can 
he,  without  the  aid  of  a  Court,  compel  the  devisees  and 
heirs  of  Fisehli  (in  whom  is  the  legal  title  of  the  lot  con- 
tracted   to    be    sold    to    Hensley)    to    execute    a    conveyance. 
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[*375]  *The  executor  is,  therefore,  without  remedy,  unless 
he  can  resort  to  equity  to  enforce  the  contract.  We 
think  this  resort  is  open  to  him.  The  personal  representative 
of  a  vendor  who  has  deceased  without  having  conveyed,  and 
before  he  was  bound  to  convey,  has  the  right  in  a  Court  of 
equity  to  require  of  the  heirs  or  devisees  of  the  vendor,  to 
make  a  deed  according  to  the  contract  of  sale,  and  to  demand 
of  the  vendee  the  payment  of  the  purchase-money;  and  he  is 
also  entitled  to  enforce  the  vendor's  lien  for  the  price  of  the 
land.  Lacon  v.  Mertins,  3  Atk.,  1.  Such  are  the  objects  of 
tlie  bill  in  tliis  cause.  The  demurrer  should  have  been  over- 
ruled. 

Per  Curiam. —  The  decree  is  reversed  with  costs.  Cause 
remanded,  &g. 

R.  Crawford,  for  the  plaintiff. 

A,  Love  ring  and  H.  P.  Thornton,  for  the  defendants. 


Phipps  and  Others,  Administrators,  v.  Addison  and  Others. 

Bfll  of  Exchange  —  Pleading,  Firm  Name. —  In  a  suit  on  a  bill  of 
exchange  payable  to  a  firm,  brought  by  the  drawer,  who  had  paid  the  bill, 
against  the  acceptor,  it  is  sufficient  to  describe  the  bill  in  the  declaration  as 
payable  to  the  firm,  without  setting  out  the  names  of  the  members  of  the 
firm. 

Same  —  Administrator. — Tlie  declaration  in  a  suit  against  the  administra- 
tor of  the  acceptor  of  a  bill  of  exchange,  need  not  allege  that  the  plaintiff's 
claim  had  been  filed  in  the  office  of  the  clerk  of  the  Probate  Court. 

Same  —  Assessing  Damages. — If  a  demurrer  to  the  declaration  in  such 
case  be  overruled,  the  Court  may  assess  the  damages  so  far  as  the  amount 
due  on  the  bill  of  exchange  is  concerned  ;  but  in  respect  to  the  costs  of  pro- 
test, if  chargeable  at  all,  there  should  be  a  jury  of  inquiry. (a; 

Sasie — Form  of  Judgment. — In  such  suit,  the  judgment,  if  for  the  plaintiif, 
should  be  for  the  damages  and  costs  to  be  levied  of  the  intestate's  goods  if 
the  defendant  have  so  much,  and  if  he  have  not,  then  the  costs  of  the 
defendant's  own  goods. 


{a)Love  v.  7Jo//o«,  4  ImK,  235. 
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ERPvOR  to  the  Clay  Circuit  Court. 

Dewey,  J. —  Assumpsit  by  the  drawers  against  the  admin- 
istrators of*  the  acceptor  of  a  bill  of  exchange.  The  declara- 
tion contains  two  counts :  in  the  first,  the  bill  of  exchange  is 
described  as  having  been  drawn  by  the  plaintiffs  in  favour  of 
''  Wm.  Garvin  and  Co.,"  and  alleged  to  have  been  paid  to 
them  by  the  plaintiffs,  on  the  failure  of  the  acceptor  to  pay  it; 
in  the  second  count,  the  names  of  the  persons  composing  the 
firm  of  Wm.  Garvin  and  Co.,  are  given ;  in  other 
[*376]  *respects  the  two  counts  are  the  same.  General 
demurrer  to  the  declaration  overruled;  and  judgment 
against  the  defendants,  individually,  for  the  amount  of  the  bill 
of  exchange,  and  costs  of  protest,  together  w'ith  the  costs  of  the 
suit. 

It  is  contended  by  the  plaintiffs  in  error,  that  the  first  coinit 
is  defective  for  not  setting  out  the  names  of  the  members  of  the 
firm  of  Wm.  Garvin  and  Co.;  and  that  both  counts  are  bad 
for  not  alleging  that  the  claim,  on  which  the  action  is  founded, 
was  filed  in  the  office  of  the  clerk  of  the  Probate  Court, 
whence  issued  the  letters  of  administration  of  the  defendants. 

Neither  objection  can  be  sustained.  As  to  the  first,  we  have 
repeatedly  decided  that,  in  describing  a  negotiable  instrument, 
it  was  sufficient  to  designate  parties  to  it,  who  were  not  parties 
to  the  action,  by  the  name  of  a  firm  as  it-appeared  upon  the 
instrument.  Stout  v.  Hicks,  5  Blackf.,  49;  Cooper  v.  Drouil^ 
lard.  Id.,  152.  See,  also,  Budd  v.  Wilkinson,  Id.,  264.  It 
was  sufficient  to  describe  the  iwvees  of  the  bill  of  exchansre  in 
the  style  of  their  firm.  The  other  objection  to  the  declaration 
is  founded  upon  a  statutory  provision,  that  the  creditors  of 
deceased  persons  shall  iilo,  in  the  office  of  the  clerk  of  the  Pro- 
bate Court  <»f  the  proper  county,  a  statement  of  their  claims. 
R.  S.,  1838,  p.  182.  It  is  evident,  however,  that  the  object  of 
this  provision  was,  not  to  give  the  creditor  a  right  of  action 
against  the  administrator,  or  executor,  but  to  secure  a  prefer- 
ence, in  the  payment  of  his  debt,  over  claims  of  less  dignitv; 
and  to  protect  the  administrator,  or  executor,  against  the  con- 
sequences of  first  paying  debts  of  a  lower  degree.     It  is  not 
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necessary,  therefore,  to  aver,  in  the  declaration,  the  filing  of 
the  claim  in  the  Probate  office. 

There  are,  however,  two  errors  in  the  judgment  of  the  Cir- 
cuit Court. 

On  overruling  the  demurrer  to  the  declaration,  the  Court 
assessed  the  damages.  This  was  right  so  far  as  the  amount 
due  on  the  bill  of  exchange  was  concerned ;  but  it  was  wrong 
in  respect  to  the  cost  of  protest.  That  was  not  a  matter  of 
computation,  and  if  chargeable  at  all,  required  a  jury  of  inquiry, 
or  an  agreement  of  the  parties  waiving  it. 

The  judgment  is  against  the  defendants  individually.     It 

should  have  been,  that  the  damages  be  levied  of  the  goods  and 

chattels  of  the  intestate;  and  the  costs  also,  provided 

[*377]     there  *were  sufficient  assets  to  pay  them;  if  not,  of  the 

goods  and  chattels  of  the  defendants. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

J.  31.  Hanna,  for  the  plaintiffs. 

E.  W.  McGaughey,  for  the  defendants 


•RoELLA  V.  Follow. 

Slander. — The  words,  "He"  (meaning  the  plaintiff)  "took  a  false  oath," 
are  not  in  themselves  actionable. 

Same — Pleading. — In  a  suit  for  such  words,  there  must  not  only  be  in  the 
declaration  the  requisite  inducement  and  colloquium,  but  there  must  also  be 
an  innuendo  explaining  the  defendant's  meaning  by  reference  to  the  pre- 
vious matter.(a) 

Same.— But  if  the  words  laid  do,  of  themselves,  import  a  crime,  there  is  no 
occasion  for  an  innuendo  explaining  their  meaning. 

ERROR  to  the  Allen  Circuit  Court. 

Blackford,  J. — This  was  an  action  of  slander  brought  by 
the  plaintiff  in  error.     The  declaration  contains  six  counts. 
The  first  count  states  that   before  the  committing  of  the 

{a)Rodebaugh  v.  HolUngsworth,  6  Ind.,  339. 
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grievances,  &c.,  a  certain  complaint  had  been  pending  before 
a  certain  justice  of  the  peace,  wherein  the  State  of  Indiana 
was  plaintiff,  &c. ;  and  that,  on  the  trial,  the  plaintiff  was 
sworn  and  gave  evidence  as  a  witness  on  behalf  of  the  State; 
yet  the  defendant  well  knowing  the  premises,  in  a  certain  dis- 
course, &c.,  of  and  concerning  the  plaintiff,  &c.,  falsely  and 
maliciously  spoke  of  and  concerning  the  plaintiff,  and  of  and 
concerning  his  said  evidence  at  said  trial,  the  false,  scandalous, 
malicious,  and  defamatory  words  following,  that  is  to  say, 
"He"  (meaning  the  plaintiff)  "took  a  false  oath." 

The  second,  third,  and  fifth  counts,  are  similar  to  the  first. 

The  fourth  count  alleges  that  in  a  certain  other  discourse, 
which  the  defendant  then  and  there  had  of  and  concerning 
the  plaintiff,  &c.,  he,  the  defendant,  then  and  there  spoke  and 
published  of  and  concerning  the  plaintiff,  &c.,  the  false,  scan- 
dalous, malicious,  and  defamatory  words  following,  that  is  to 
say,  "You"  (meaning  the  plaintiff)  "are  a  thief."  The  words 
laid  in  the  sixth  count  are,  "He"  (the  plaintiff  mean- 
[*378]  ing)  "is  a  thief."  *The  declaration  concludes  by 
alleging  general  damage  in  the  usual  form. 

There  was  a  -general  demurrer  to  each  of  the  counts;  and 
Jie  demurrers  were  sustained.     Judgment  for  the  defendant. 

The  first,  second,  third,  and  fifth  counts  are  insufficient. 
The  words  here  complained  of  are  not  in  themselves  action- 
able. They  amount  only  to  a  charge  that  the  plaintiff  was 
forsworn,  which  is  not  in  itself  actionable.  Holt  v,  ScJiolefield, 
6  T.  R.,  691.  These  counts,  it  is  true,  contain  the  requisite 
inducement  and  colloquium,  but  they  omit  the  innuendo  which 
is  necessary,  in  such  cases,  to  explain  the  defendant's  meaning 
by  reference  to  the  previous  matter.  There  is  no  objection  to 
the  other  counts.  The  words  there  laid  do,  of  themselves, 
import  a  crime;  and  there  was  consequently  no  occasion  for 
an  innuendo  explaining  their  meaning. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

D.  Wallace,  for  the  plaintiff. 

L.  P.  Ferry,  for  the  defendant. 
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Mahan  and  Others  v.  Sherman,  for  the  Use  of  the  Wabash 
and  Erie  Packet  Boat  Company. 

Partnership — Note  Made  by  Partner. — Suit  by  A,  for  the  use  of  a  cer- 
tain Packet  Boat  Company,  against  £  and  C  on  a  promissory  note  payable 
to  the  plaintiff  for  the  use  of  said  company.  B  pleaded  in  bar  that  he  and 
the  plaintiff  were,  at  the  time  of  making  the  note,  and  still  were,  partnei-s 
in  said  company;  tliat  the  plaintiff  held  the  note  in  trust  for  said  company; 
and  that  the  consideration  of  the  note  was  certain  canal-boats,  &c.,  pur- 
chased by  the  defendants  of  the  company.     Held,  that  the  plea  was  bad. 

Same. — But  had  the  note  been  payable  to  the  company,  a  suit  on  it  by  the 
company  could  not  have  been  sustained ;  for  B  being  one  of  the  company, 
the  same  person  would  then  have  been  both  plaintiff  and  defendant. 

Parol  Evidence  to  Vary  Written  Contract — A  verbal  contract,  made 
at  the  time  a  promissory  note  is  executed,  varying  the  terms  of  the  note, 
can  not  be  set  up  to  defeat  a  suit  on  the  note,  (a j 

Pleading. — If  a  plea  profess  to  answer  the  whole  declaration  and  answer 
only  a  part,  it  is  bad  on  general  demurrer. 

Submission  of  Cause  to  Court. — Where  a  cause  has  been  tried  by  the 
Court  instead  of  a  jury,  the  record  should  show  that  the  cause  was  submit- 
ted to  the  Court  by  the  parties. 

[*379]         TERROR  to  the  Huntington  Circuit  Court. 

Blackford,  J. — Assumpsit  brought  by  Sherman, 
for  the  use  of  the  WabasJi  and  Erie  Packet  Boat  Company, 
against  Samuel  Mahan,  Francis  Comparet,  and  Lewis  G. 
Thompson.  The  first  count  is  on  a  promissory  note  executed 
by  the  defendants,  and  payable  to  the  plaintiff  and  one  N/r/y//- 
Cole,  since  deceased,  for  the  use  of  the  Waha^sh  and  Erie  Packet 
Boat  Company.  The  note  was  for  the  sum  of  $2,619,  was 
dated  on  the  25th  of  February,  1841,  and  payable  on  the  1st 
of  December,  1843.  The  second  count  is  for  money  had  and 
received. 

Thompson,  on  whom  the  process  had  been  duly  served,  did 
not  appear,  and  judgment  by  default  was  rendered  against 
him. 

Mahan  pleaded  the  general  issue  and  the  following  special 
pleas:     1,  Actio  non,  because,  he  says,  that  he  and  the  plaintifi 

(a)SUile  V.  Overtnrf,  IG  Ind.,  201 ;  8  Id.,  417  ;  2  Id.,  477. 
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were,  at  the  time  of  making  the  note,  and  still  are,  partners  in 
said  company;  that  Sherman  liolds  the  note  in  trust  for  said 
company;  and  that  the  consideration  of  the  note  was  certain 
canal  boats,  &c.,  purchased  by  the  defendants  of  said  company. 
2,  Actio  non,  because,  he  says,  that  at  the  time  the  note  was 
given,  it  was  agreed  by  this  defendant,  the  said  comj^any,  and 
the  plaintiff,  who  Avas  a  partner  of  said  company,  that  an 
account  for  work,  &c.,  which  this  defendant  held  against  said 
company,  amounting  to  ^3,000,  should,  before  the  note  became 
due,  be  adjusted  by  this  defendant  and  said  company,  and  the 
amount  due  this  defendant  thereon  be  applied  in  part  or  full 
payment  of  the  note;  that  it  was  further  agreed  by  this  defend- 
ant and  said  company  that  suit  should  not  be  brought  on  said 
note  till  after  said  settlement;  and  that  this  defendant,  on,  &c., 
in  1841,  requested  said  company  and  the  jjlaintiff  to  make  said 
settlement,  but  they  refused,  &c.  General  demurrers  to  these 
special  pleas,  and  judgment  for  the  plaintiff. 

The  defendant  Comparet  pleaded  as  follows:  Actio  non, 
because,  he  says,  that  at  the  time  the  note  was  made,  the  said 
company,  and  the  plaintiff'  as  a  partner  thereof,  were  indebted 
to  said  Mahan  for  work,  &c.,  done  for  said  company;  that 
it  was  then  agreed  by  Mahan  and  said  company  that  they 
would  ascertain  the  amount  of  said   indebtedness  before  the 

note  fell  due,  and  that  the  same,  when  ascertained, 
[*380]     should  *be  applied  by  said  company  as  a  payment  or 

in  discharge  of  the  note;  that  the  company,  on  such 
settlement,  would  have  owed  Mahan,  and  do  owe  him,  $3,000; 
that  on  the  faith  of  said  agreement,  this  defendant  executed 
the  note;  that  defendant  has  released  to  Mahan  all  his,  defend- 
ant's, interest  in  the  goods  M'hich  the  defendants  purchased  of 
said  company,  and  for  which  the  note  was  given;  that  Mahan, 
in  consideration  thereof,  agreed  to  indemnify  this  defendant 
against  the  payment  of  the  note;  that  the  company  have 
refused  to  make  said  settlement;  and  that  the  plaintiff  and  the 
company  and  Mahan  have  combined  to  defraud  this  defendant, 
etc.  General  demurrer  to  this  plea,  and  judgment  for  the 
plaintiff. 
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The  record  states  that  a  jury  in  this  behalf  being  waived, 
the  cause  was  submitted  to  the  Court  for  trial  of  the  issue  in 
fact,  and  for  the  assessment  of  damages.  The  Court  gave 
final  judgment  for  the  plaintiff. 

The  first  special  plea  of  3Iahan  is  bad.  It  must  be  pre- 
sumed, the  plea  not  showing  the  contrary,  that  the  note  was 
made  to  the  plaintiff  at  the  request  of  the  company,  from 
whom  the  goods  were  bought,  and  for  which  the  note  was 
given.  Had  the  note  been  payable  to  the  company,  a  suit  on 
it  by  the  company  could  not  have  been  sustained;  for  said 
defendant  being  one  of  the  company,  the  same  person  would 
then  have  been  both  jjlaintifif  and  defendant;  but  as  the  note 
is  payable  not  to  the  company,  but  to  Sher-man,  that  doctrine 
does  not  apply.  Mainwariiig  et  al.  v.  Newman,  2  Bos.  &,  Pull., 
120;  Bosanquet  et  al.  v.  Wray  et  al.,  6  Taunt.,  597;  Cary  on 
Part.,  92;  Collyer  on  Part.,  383.  That  the  note  was  expressed 
to  be  for  the  use  of  the  company  is  not  material,  the  legal  title 
to  it  being  in  the  plaintiff. 

The  second  special  plea  of  Mulian  and  the  plea  of  Comparet 
can  not  be  sustained.  They  set  up  a  verbal  contract,  made  at 
the  time  the  note  ivas  executed,  varying  the  terms  of  tlie  note. 
The  note  is  for  the  payment  of  a  certain  sum  on  a  specified 
day.  A  verbal  contract,  cotemporaneous  with  the  note,  is 
relied  on  to  show  that  the  note  was  jiot  to  be  paid  till  a  certain 
account  should  be  adjusted,  and  the  amount  credited  on  the 
note.  That  would  be  making  the  promise  conditional,  which, 
upon  its  face,  is  absolute. 

In  a  suit  against  the  acceptor  of  a  bill  of  exchange. 
[*381]  the  -''defendant  was  not  permitted  to  prove  that  the 
bill  was  given  under  a  verbal  understanding,  that  the 
plaintiff  was  not  to  demand  payment  of  it,  if  he  could  reim- 
burse himself  out  of  other  funds.  The  chief  justice  in  that 
case  says :  "  There  is  in  this  case  no  condition  apparent  on 
the  face  of  the  bill;  and  no  rule  of  law  is  better  established, 
than  that  a  party  shall  not  be  permitted  to  add  a  verbal  or 
oral  condition,  in  order  to  control  the  legal  effect  of  a  written 
instrument.     In  an  action  on  a  bill  or  note,  the  defendant  is 
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not  allowed  to  give  evidence  that  the  bill  or  note  should  be 
renewed;  or  that  payment  should  not  be  demanded  when  the 
instrument  become.s  due;  for  there  would  be  no  use  in  reduc- 
iuo-  an  ao-re^ment  to  writincr  if  it  is  thus  to  be  varied  bv  a 
parol  understandino."  Campbell  v.  Hodgson,  1  Gow.,  74. 
So,  where  a  note  was,  on  its  face,  payable  on  demand,  it  was 
held  that  oral  evidence  of  an  agreement,  entered  into  when 
the  note  was  made,  that  it  should  not  be  payable  until  a  given 
event  happened,  was  not  admissible.  Moseley  v.  Hanford,  10 
Barn.  &  Cress.,  729.  So,  it  is  decided,  that,  in  a  suit  by  the 
])ayee  against  the  maker  of  a  note,  the  defendant  can  not 
jirove  that  when  the  note  was  given  there  was  a  parol  agree- 
ment that,  on  his  giving  a  deed  of  certain  real  estate,  the  note 
-hould  be  given  up.  Spring  v.  Lovett,  11  Pick.,  417.  The 
[triiiciple  of  these  cases  is,  and  it  applies  to  the  one  before  us, 
that  a  verbal  condition,  inconsistent  with  the  bill  or  note,  can 
not  be  engrafted  upon  it. 

But  there  is  another  fatal  defect  in  all  the  special  pleas. 
They  profess  to  answer  the  whole  declaration,  but  none  of 
tliem  attempts  to  do  more  than  answer  the  count  on  the  note. 

The  demurrers  to  the  special  pleas  were,  therefore,  correctly 
sustained.  There  is  an  error,  however,  relative  to  the  finding 
of  the  Court.  One  of  the  counts  is  for  money  had  and  re- 
ceived; one  of  the  defendants  pleaded  the  general  issued; 
and  another  defendant,  Thompson,  does  not  appear  to  have 
assented  to  the  submission  of  the  cause  to  the  Court,  instead 
of  a  jury, 

Fer  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

D.  H.  Colerick  and  /.  G.  Walpole,  for  the  plaintiffs. 

W.  H.  Coombs,  for  the  defendant. 
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[*382]     *JoYCE  and  Another  v.  Hufford  and  Another. 

Executor — Setting  Aside  Execution  Against  Real  Estate. — ^After  a 
judgment  had  been  obtained  in  the  Probate  Court  against  an  administrator, 
and  an  execution  awarded  and  issued  against  tlae  real  estate  oi'  the  decea.sed, 
tlie  administrator  filed  a  complaint,  under  the  statute,  for  tlie  purpose  of 
settling  the  estate  as  insolvent.  Held,  that,  on  motion  of  the  administrator, 
the  execution  should  be  set  aside.  Held,  also,  that  the  lien  of  the  judgment 
was  destroyed  by  the  filing  of  the  complaint. 

ERROR,  to  the  Hendricks  Probate  Court. 

Sullivan,  J. — At  the  Hay  term,  1841,  of  the  Hendricks 
Probate  Court,  the  plaintiffs  obtained  a  judgment  against  the 
defendants  as  the  administrators  of  one  Enoch  Barlow,  de- 
ceased, upon  which  an  execution  oi  fieri  facias  was  issued,  and 
was  returned  nulla  bona.  A  scire  facias  was  then  issued 
against  the  heirs  and  terre-tenants,  requiring  them  to  appear 
and  show  cause  why  execution  should  not  go  against  the  real 
estate  of  the  deceased.  At  the  November  term,  1841,  judg- 
ment was  rendered,  and  soon  thereafter  an  execution  was 
issued  commanding  the  sheriff  to  sell  the  real  estate.  At  the 
.February  term,  1842,  the  administrators  filed  their  petition, 
accompanied  by  the  necessary  schedule  and  inventory,  setting 
forth  that  the  estate  was  insolvent,  and  praying  for  relief,  &c. 
At  a  subsequent  term  of  the  Court,  a  motion  was  made  by 
the  defendant  to  set  aside  and  recall  the  execution  that 
had  issued  on  the  judgment  rendered  at  the  November  term, 
1841,    which    motion    was   sustained    by    the    Court  and   the 

plaintiffs  excepted. 
[-''383]  *The  Probate  act  of  1838,  under  which  these  pro- 
ceedings were  had,  section  34,  provides  that  whenever 
any  executor  or  administrator  shall  discover  that  the  real  and 
personal  property  of  any  decedent,  which  is  or  may  be  made 
assets  in  his  hands,  will  not  pay  the  demands  outstanding 
against  the  estate,  he  shall  proceed  to  make  such  real  estate 
assets  for  the  payment  of  said  demands  by  instituting  proceed- 
ings for  that  purpose,  and  shall  also  forthwith  file  his  complaint 
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setting"  forth  the  condition  of  the  estate,  &c,,  and  praying  gen- 
erally for  relief;  whereupon  the  Court  shall  cause  a  notice  of 
the  pendency  of  said  complaint  to  be  publislied,  and,  from  the 
date  of  the  filing  of  the  complaint,  no  suit  or  action  shall  be 
brought  or  sustained  against  such  executor  or  administrator, 
unless  waste,  negligence,  or  fraud,  in  the  discharge  of  his  trust, 
be  alleged  against  such  executor  or  administrator;  and  any 
execution  that  may  have  issued  out  of  the  Probate  Court 
against  such  executor  or  administrator,  to  be  levied  of  the 
estate  of  tlie  decedent  in  the  hands  of  such  executor  or  admin- 
istrator, shall  be  ret^alled,  &c.  In  Remy  v.  Butler,  November 
term,  1843,  this  Court  decided  that  a  suit  pending  against  an 
administrator  on  a  promise  made  by  the  intestate,  no  waste 
negligence,  or  fraud  being  alleged  against  the  administrator, 
abated  by  the  filing  of  tlie  administrator's  complaint  for  the 
purpose  of  settling  the  estate  as  insolvent.  The  question  now 
to  be  considered  is,  whether  an  execution  issued  on  a  judgmenfj 
against  the  heirs  and  terre-tenants  of  the  deceased  to  sell  th(! 
real  estate,  is  embraced  by  the  statute,  or  whether  it  is  to  b<; 
confined  in  its  interpretation  to  executions  on  judgments 
against  the  executor  or  administrator  only.  AVe  are  of  opin- 
ion, that  the  statute  is  intended  to  embrace  any  judgmenc 
or  execution  that  may  reach  the  personal  or  real  estate  of  the 
decedent,  that  may  be  made  assets  in  the  hands  of  the  execu- 
tor or  administrator  for  the  payment  of  debts.  When  the 
property  of  a  decedent,  real  and  personal,  is  insufficient  to  pay 
his  debts,  the  statute  contemplates  a  fair  and  equal  distribu- 
tion among  his  creditors,  and  if  the  construction  that  \s 
contended  for  should  be  given  to  the  statute,  that  object 
would   be  defeated. 

The  judgment  of  the  Probate  Court  is  said  to  be  erroneous 
also,  because  it  divests  the  lien  which  the  plaintiffs  acquired  bv 
their  judgment  on  the  real  estate.  Judgment-liens 
[*384]  are  ^matters  of  statutory  regulation,  and  where,  from 
the  spirit  of  the  statute,  it  is  manifest  that,  under 
certain  circumstances,  no  lien  is  intended,  none  exists.  We 
understand  the  statute  that  governs  this  case,  where  proceed- 
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ings  are  had  in  conformity  to  its  provisions,  to  destroy  the 
lien  which  the  judgment-creditor,  under  other  circumstances, 
might  have  acquired. 

We  think  it  proper  to  remark,  that  this  case  does  not  in- 
volve the  question  whether  a  lien  on  the  real  estate  of  the 
deceased,  created  by  a  judgment  against  him  in  his  lifetime,  is 
divested  by  the  filing  a  petition  by  an  administrator  to  settle 
the  estate  as  insolvent.  Upon  that  question  no  opinion  is 
intended  to  be  expressed. 

Fer  Curiam. — The  judgment  is  affirmed,  with  costs. 

C.  C.  Nave,  for  the  plaintiffs. 

E.  W.  McGaughey,  for  the  defendants. 


Berry  v.   Borden. 


Assault  and  Battery — Pleading. — If  a  declaration  in  trespass  contain 
two  counts  alleging  different  assaults  and  batteries,  and  the  defendant's  plea 
justify  only  one  of  the  trespasses,  the  plaintiff,  by  replying  de  injuria,  waives 
the  benefit  of  one  of  the  counts,  and  can  not  give  evidence  of  an  assault 
and  battery  different  from  the  one  justified. 

Practice. — A  judgment  non  obstante  veredicto  is  allowed  only  where  the  plea 
confesses  the  action,  and  entirely  fails  to  avoid  it. 

ERROR  to  the  Allen  Circuit  Court. 

Dewey,  J. — Trespass,  assault  and  battery.  The  declaration 
contains  two  counts  alleging  different  assaults  and  batteries  on 
the  same  day.  Plea,  "as  to  the  assaulting,  beating,  &c.,  in  tiie 
declaration  mentioned,"  son  assault  demesne,  justifying  a  single 
assault  and  battery,  and  alleging  that  the  injury  done  to  the 
plaintiff,  in  the  necessary  self-defense  of  the  defendant,  "was 
the  supposed  trespasses  mentioned  in  the  introductory  part  of 
the  plea,  and  whereof  the  plaintiff  complained."  Replication, 
de  injuria;  and  issue.  On  the  trial,  the  defendant  established 
his  justification  by  proof  The  plaintiff  then  offered  testimony 
of  an  assault  and  battery  different  from  that  justified.  The 
Court  rejected  the  testimony,  and  there  was  a  verdict  for  the 
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defendant.  The  plaintiff  prayed  a  judgment  non  oh- 
[*385]  stante  vel^edicto,^\\\\c[\  was  *ref used.  Final  judgment 
for  the  defendant  upon  the  verdict. 

The  plaintiff  might,  undoubtedly,  have  compelled  the  defend- 
ant to  plead  separately  to  each  count,  by  demurring  to  the 
plea;  but  by  replying  de  injuria  he  waived  the  benefit  of  one 
of  the  counts,  and  confined  the  trial  to  the  single  trespass  justi- 
fied by  the  plea.  1  Chitt.  PL,  414;  Gale  v.  Dalrymple,  and 
Gibson  V.  Hawkey,  Kyan  &  Mood.,  118.  The  Court  com- 
mitted no  error  in  rejecting  evidence  of  a  second  assault  and 
battery. 

The  motion  for  a  judgment  notwithstanding  the  verdict,  was 
also  correctly  overruled.  Such  judgments  are  allowed  only 
when  the  plea  confesses  a  cause  of  action,  and  entirely  fails  to 
avoid  it  upon  the  merits.  1  Chitt.  PI.,  556,  557;  Steph.  PI., 
97.  In  the  present  cause,  the  trial  was  restricted  by  the  plead- 
ing to  the  single  trespass  justified  by  the  plea,  Avhich  set  forth 
a  good  defense, —  son  assault  demesne.  The  merits,  therefore, 
were  fully  tried,  and  the  defendant  was  entitled  to  judgment 
upon  the  verdict. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

H.  Cooper,  for  the  plaintiff. 

W.  H.  Coombs  and  M.  G.  Bright,  for  the  defendant. 


McKixNEY  V.  Harter. 

Due  BUiL — Pleading. — Declaration  in  assumpsit  by  Joseph  Harter,  alleging 
that  the  defendant  made  his  promissory  note,  commonly  called  a  due  bill, 
by  which  he  acknowledged  himself  indebted  to  the  plaintiff  by  the  name  of 
"The  estate  of  Thos.  Eager,  deceased,"  the  plaintiff  being  the  administrator 
of  said  estate,  in  the  sum  of,  &c.;  and  then  and  there  delivered  the  same  to 
the  plaintiff.  Held,  that  the  declaration  was  good ;  and  that  a  writing 
agreeing  with  that  described  in  the  declaration,  was  admissil)le  evidence 
for  the  plaintiff. 
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Amendment — Continuance. — An  amendment  of  the  declaration  not  affect- 
ing the  merits,  and  which  could  not  prejudice  the  defendant  in  his  defense, 
is  no  cause  for  a  continuance.(a) 

APPEAL  from  the  Decatiu-  Circuit  Court. 

Blackford,  J. — Assumpsit  brought  by  Joseph  Ilarter  ou  a 
promissory  note.  Tlie  declarutiou  alleges  that  the  defeudant 
luade  his  promissory  note,  commonly  called  a  due-bill,  by 
which  he  acknowledged  himself  indebted  to  the  plaintiii',  by 
the  name  and  description  of  "The  estate  of  Tho.s. 
I  *386]  Eager,  *deceased/^  the  plaintiff  being  the  administra- 
tor of  said  estate,  in  the  sum  of,  &c.;  and  then  and 
there  delivered  the  same  to  the  plaintiff;  by  means  whereof, 
&c.  Plea,  nou  assumpsit.  The  declaration  as  originally  filed 
contained  the  name  of  Thos.  Edgar,  and  not  that  of  Tlioa. 
Eager.  After  issue  joined,  and  before  the  trial,  the  plaintiff, 
by  leave  of  the  Court,  amended  the  declaration  by  inserting 
the  name  of  Thos.  Eager  instead  of  that  of  jfYios.  Edgar.  In 
consequence  of  that  amendment,  the  defendant  moved  for  a 
continuance  of  the  cause;  but  the  motion  was  overruled.  Ou 
the  trial,  the  plaintiff  offered  in  evidence  the  following  writing  J 
^' 1136.50.  For  value  received,  due  to  the  estate  of  Thos. 
Eager,  deceased,  §136.50;  as  witness  my  hand,  10th  of  July, 
1838.  W.  A.  31  c Kinney. ^^  The  evidence  was  objected  to, 
but  was  admitted.  The  cause  was  submitted  to  the  Court, 
and  judgment  rendered  for  the  plaintiff. 

There  was  no  error  in  refusing  the  continuance.  The 
amendment  did  not  affect  the  merits  of  the  cause,  nor  could  it 
have  prejudiced  the  defendant  in  his  defense.  Such  an  amend- 
ment, made  during  the  trial,  would  not  have  been  a  cause  of 
continuance;  E,.  S.,  1843,  p.  715;  nor  ought  it  to  be  so,  whea 
made  at  an  earlier  period. 

It  is  contended  that  the  due-bill  offered  in  evidence  was 
inadmissible,  but  we  think  otherwise.  The  instrument  is  an 
acknowledgment  on  its  face  by  the  defendant,  that  a  certain 
sum  was  due  from  him  to  "The  estate  of  Thos  Eager,  de- 


{a)Taiilor  v.  Jones,  1  Ind.,  17. 
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ceased;"  and  the  declaration  alleges  that  the  defendant,  by  the 
writing,  acknowledged  himself  indebted  to  the  plaintiff  by  the 
name  and  description  of  "The  estate  of  Thos.  Eager,  deceased," 
the  plaintiff  being  the  administrator  of  said  estate,  in  the  sum 
of,  &c.  Tliat  allegation  amounts  to  an  averment,  that  the 
defendant  made  the  due-bill  to  the  plaintiff  by  the  name  men- 
tioned in  it.  Tiie  instrument  offered  in  evidence  agreed  with 
its  description  in  the  declaration,  and  was  admissible.  The 
plaintiff,  however,  could  not  recover  without  other  evidence 
besides  tiie  due-bill.  It  was  necessary  for  him  to  prove  that, 
by  the  words  in  the  due-bill,  "  The  estate  of  Thos.  Eager, 
deceased,"  the  plaintiff  was  the  party  intended.  But  he  had  a 
right  to  introduce  the  due-bill,  previously  to  offering  any  other 

evidence. 
['^387]  *The  declaration  is  sufficient  The  following  is  a 
similar  case:  Debt  brought  by  "The  Neto  York 
African  Society  for  Mutual  Relief"  against  Varick  and  others. 
The  declaration  stated  that  the  defendants,  by  their  writing 
obligatory,  acknowledged  themselves  to  be  held  and  firmly 
bound  unto  the  plaintiffs  by  the  description  of  "The  Standing 
Committee  of  the  Xew  York  African  Society  for  Mutual  Re- 
lief," in  the  sum  of,  &e.,  to  be  paid  to  the  plaintiffs  when,  &c. 
Breach,  &c.  A  demurrer  to  this  declai-ation  was  overruled. 
The  New  York  Af.  Soc.  for  31.  R.  v.  Varick  et  al.,  13  Johns., 
38.     See,  also,  Leapluirdt  v.  Sloan,  5  Blackf.,  278. 

Per  Curiam. — The  judgment  is  affirmed  with  four  per  cent. 
damages  and  costs. 

A.  Davison,  for  the  appellant. 

J.  Ryman,  for  the  ap])ellee. 


Olmsted  and  Another  v.  McNall  and  Another. 

Mechanics'  Lien — Floating  Wharves. — The  statute  respecting  the  liens 
of  mechanics  and  others  on  buildings,  embraces  floating  wharves  for  receiv- 
ing, st  )ring  and  forwarding  merchandise. 
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Same  on  Water  Craft. — The  statute  giving  a  lien  on  boats  and  other  ves- 
sels for  construction,  repairs,  <%c.,  applies  exclusively  to  vessels  intended  for 
navigation. 

ERROR,  to  the  Vanderburgh  Circuit  Court, 

SuLLiVAX,  J. — The  bill  in  this  case  was  filed  by  the  com- 
plainants to  enforce  a  lien  for  materials  furnished  by  them 
for  the  construction  of  a  building  erected  by  the  defendant, 
McKall,  at  the  wharf  at  EvansviUe.  The  bill  states  that  the 
materials  were  furnished  "  for  a  building  with  perpendicular 
walls,  and  a  shingled  roof,  to  be  used  by  the  said  McNall,  at 
the  EvansviUe  landing,  as  a  floating  but  stationary  warehouse 
and  forwarding  and  commission  house,  and  also  as  a  steam 
boat  wharf,  and  for  the  sale  of  boat  stores,  and  occupying 
a  s})ace  of  100  feet  along  the  bank  of  the  river,  which  3Ic]S\dl 
held  by  lease  from  year  to  year."  The  suit  was  commenced 
under  the  42d  chap.,  art.  1,  part  3d,  of  the  Rev.  Stat., 
1843,  p.  776,  regulating"  the  liens  of  mechanics  aud  others 
on  buildings.  The  bill  was  filed  and  the  notice  required 
by  the  statute  was  filed  and  recorded  within  the  prescribed 
periods.  Gilbert,  Avho  had  a  lien  qu  the  building 
[*388]  ibr  ^labour  bestowed  on  its  construction,  was  made 
a  defendant.  On  motion  of  the  defendants,  the  Court 
dismissed  the  bill. 

The  ground  assumed  in  defense  of  the  judgment  of  the 
Circuit  Court  is  that  the  building  is  not  such  a  one  as  is  con- 
templated by  the  statute  under  which  the  proceedings  in  the 
cause  were  commenced.  It  is  said  that  the  lien,  if  one  exists 
at  all,  should  be  enforced  under  the  statute  giving  a  "lien 
upon  boats  and  other  vessels  for  construction,  repairs  and  sup- 
plies." Rev.  Stat.,  1843,  p.  778.  The  only  question  in  the  case 
then  is  whether  the  statute  regulating  the  liens  of  mechanics 
and  others  on  buildings  above  referred  to,  applies  to  the  float- 
ing wharves  so  common  on  our  rivers,  used  for  receiving,  stor- 
ing and  forwarding  merchandise. 

The  statute  enacts  that  "carpenters,  joiners,  &c.,  lumber 
merchants,  and  all  others  performing  labour  or  furnishing 
materials,  for  the  construction  or  repair  of  any  building,  shall 
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and  may  have  a  lien^  separately  or  jointly,  on  the  building  or 
buildings  which  they  may  have  constructed  or  repaired,  or  for 
which  they  may  have  furnished  naaterials  of  any  description, 
to  the  extent  of  the  value  of  any  labour  done  or  materials  fur- 
nished," etc.  The  words  of  the  statute  are  very  broad,  and 
the  only  doubt  as  to  its  application  to  the  case  before  lis  arises 
under  the  12th  section  of  the  act.  That  section  provides  that 
when  the  claims  of  the  parties  entitled  to  recover  shall  be 
ascertained,  the  Court  shall  render  a  decree  for  the  amount  of 
each  claim  against  the  owner  of  the  building,  and  direct  the 
house  and  interest  of  the  employer  in  the  lot  to  be  sold.  It  is  con- 
tended tliat  the  language  of  the  statute  just  cited  contemplates 
only  such  buildings  as  are  erected  on  and  permanently  attached 
to  the  realtv.  ^\'e  do  not  doubt  but  that  the  mind  of  the  Les- 
islature  was  primarily  directed  to  such  buildings,  but  we  see  no 
sufficient  reason  for  staying  that  it  was  exclusively  so.  The  case 
before  us  is  manifestly  an  exception,  otherwise  injustice  may  be 
done.  If  the  statute  under  which  these  proceedings  w^ere  com- 
menced does  not  give  the  complainants  a  lien,  there  is  no  law 
tiiat  does.  Tiie  building,  althougli  not  erected  on  the  lot,  is 
attached  to  it;  and  the  employer  had  such  an  interest  in  it  as 
might  be  sold  on  execution.  The  statute,  being  remedial, 
should  receive  such  a  construction  as  most  effectually  to  meet 

tlie  beneficial  end  in  view,  and  to  prevent  a  failure  of 
[*389]     the  remedy.     *Tlie  2d  art.  of  the  chap,  referred  to, 

giving  a  lien  on  boats,  &c.,  does  not  embrace  such  a 
building  as  that  described  in  the  bill.  It  applies  exclusively 
to  vessels  intended  for  navigation,  as  is  evident  from  the  pro- 
vision it  makes  for  mariners  and  boatmen's  wages,  for  the 
service  of  process  on  the  clerk  or  other  officer  of  the  boat, 
from  the  remedy  it  provides  for  labour  bestowed  on  boats, 
built  or  repaired  without  the  jurisdiction  of  the  State,  but 
which  may  come  within  it,  &c. 

For  the  foregoing  reasons,  we  think  the  building  mentioned 
in  the  record  is  embraced  by  the  statute  under  which  this  suit 
was  commenced,  and  that  the  Court  erred  in  dismissing  the 
bill. 
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Fer  Curiam. — The  judgment  is  reversed  with  costs.     Cause 
remanded,  &c. 

C.  I.  Batlellf  for  the  plaintiffs. 
C.  Baker  J  for  the  defendants. 


Ezra  v.  Manlove. 

Execution  Issued  at  Eequest  of  Surety. — A  fieri  facias  on  a  justice's 
judgment  which  was  replevied,  issued  at  the  request  of  the  surety  before  tlie 
expiration  of  the  replevy,  without  an  affidavit,  is,  under  the  statute  of 
1838,  irregular  and  void. 

Same — Abandonment  of  Levy. — If  an  execution  so  issued  be  levied  by  the 
constable,  he  may,  when  informed  of  the  invalidity  of  the  writ,  abandon 
the  levy. 

Pleading. — A  plea  asserting  a  right  founded  on  a  statute,  should  aver  every 
fact  necessary  to  show  that  the  case  is  within  it. 

APPEAL  from  the  Tippecanoe  Circuit  Court. 

Sullivan,  J. — Scii-e  facias  by  Ezra  against  3Ianlove,  re- 
plevin-bail for  one  Sumner,  commenced  before  a  justice  of  the 
peace.  The  cause  was  before  this  Court  at  the  3Iay  term, 
1843,  when  it  was  remanded  for  further  proceedings.  At  the 
June  term,  1844,  of  the  Circuit  Court,  tlie  defendant,  by  leave 
of  the  Court,  filed  four  additional  pleas.  The  first  states  that 
before  issuing  the  scire  facias  in  this  behalf,  and  before  the^i. 
fa.  referred  to  in  said  sci.  fa.  was  issued,  to  wit,  on  the  6th  of 
February,  1840,  the  justice  issued  a  fi.  fa.  on  said  judgment 
agaiust  Sumiier,  the  original  debtor,  which  was  delivered 
to  a  constable  of  the  township  duly  commissioned,  &c.,  by 
which  he  was  commanded  to  levy,  &c.;  that  the 
[*390]  ^constable  did,  on,  &g.,  seize  by  virtue  thereof  and 
take  into  his  ])ossession  divers  goods  and  chattels,  the 
property  of  said  Sumner  (which  are  enumerated  in  the  plea), 
more  than  sufficient  to  satisfy  said  judgment,  and  which  said 
goods  and  chattels  the  constable  did  afterwards  voluntarily 
abandon,  and  suffer-  the  same  to  be  taken  beyond  his  reach 
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and  control,  and  has  made  no  return  whatever  of  said^.  fa.; 
wherefore,  &c.  The  second  plea  is  similar  to  the  first.  Tlie 
question  bef<)re  us  does  not  require  the  remaining  pleas  to  be 
noticed.  A  motion  to  reject  the  pleas  was  overruled,  where- 
upon the  plaintiif  filed  a  replication  to  the  first  and  second 
pleas.  The  substance  of  the  replication  is,  that  the  Ji.  fa. 
issued  by  the  justice,  to  wit,  on  the  6th  o^  February,  1840,  as 
alleged  by  the  defendant,  was  issued  before  the  stay  of  execu- 
tion had  expired  on  said  judgment,  without  an  affidavit  being 
filed  by  the  defendant  or  any  person  on  his  behalf,  and  without 
the  request  of  Sumner;  that  the  fi.  fa.  was  issued  witliout  any 
autliority  of  law  whatever,  and  for  that  reason  and  none  other 
was  by  said  justice  recalled  as  was  his  duty  in  that  behalf,  and 
the  goods  and  chattels  levied  on  were  returned  to  said  Sumner. 
The  defendant  rejoined,  that  the  fi.  fa.  was  issued  by  the  jus- 
tice at  the  instance  of  the  defendant,  JIanlove,  and  that  Sumner 
did,  before  the  execution  was  called  in  by  the  justice,  volun- 
tarily deliver  to  the  constable  the  goods  and  chattels  in  said 
plea  set  forth,  to  be  held  by  the  constable  by  virtue  of  said 
execution,  and  to  be  sold  by  him  for  the  payment  and  satisfac- 
tion of  said  judgment.  Special  demurrer  to  the  rejoinder, 
demurrer  overruled  and  judgment  for  the  defendant. 

The  execution  of  the  6th  of  February,  1840,  was  issued 
before  the  expiration  of  150  days,  tlie  time  for  which  the 
judgment  against  Sumner  had  been  replevied.  Ezra,  tlic 
plaintiff,  had  no  agency  in  procuring  the  writ.  It  was  issued 
on  the  application  of  Manlove;  and  the  question  is  whether  he 
has  brought  himself  within  the  statute  which  authorizes,  in 
certain  cases,  an  execution  to  go  on  a  judgment  that  has  been 
replevied,  before  the  expiration  of  the  replevy.  Unless  he  has 
done  so,  the  writ  was  void,  and  all  proceedings  under  it  were 
consequently  invalid.  The  49th  section  of  the  Rev.  Stat., 
1838,  p.  374,  provides  that  when  any  bail  for  the  stay  of  exe- 
cution shall  become  apprehensive  that,  bv  execution 
[*391]  *being  delayed  until  the  full  term  of  the  stav  shall 
have  expired,  he  may  be  compelled  to  pay  the  judg- 
ment, such  bail  may  go  before  the  justice  on  whose  docket  he 
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stands  as  bail,  &c.,  and  make  and  file  an  affidavit  that  he  is 
apprehensive  of  being  compelled  to  pay  such  judgment  if  exe- 
cution be  further  delayed,  and  thereupon,  at  the  request  of 
sucli  bail,  the  justice  shall  issue  execution  against  the  original 
judgment-debtor,  &c.  Without  an  affidavit,  Ilanlove  had  no 
right  to  demand,  and  the  justice  had  no  power  to  issue,  the 
execution  of  the  6th  of  February,  1840.  It  was  a  void  writ, 
and  if  it  were  levied  by  tlie  constable,  he  was  justifiable  in 
abandoning  the  levy  when  informed  of  the  invalidity  of  the 
writ. 

To  say  nothing  about  the  question  of  departure  that  is  raised 
by  the  demurrer,  we  are  of  opinion  that  the  rejoinder  is  defec- 
tive in  not  showing  that  Manlove  brought  himself  within  the 
statute.  An  execution  could  issue  only  as  authorized  by  the 
statute,  and  it  is  a  general  rule  that  in  asserting  a  right  founde(? 
on  a  statute,  the  pleader  should  aver  every  fact  necessary  t( 
inform  the  Court  that  his  case  is  within  it. 

Per  Curiam. — The  judgment  is  reversed  with  costs.     Cause 
remanded,  &c. 

R.  A.  Chandler  and  Z).  Mace,  for  the  appellant. 

Z.  Baird,  for  the  appellee. 


Jackson,  on  the  Demise  of  Gordy,  v.  Green  and  Others 

A  DECREE  in  chancery,  however  erroneous  the  proceed- 
ings may  be,  is  not  a  nullity,  if  the  Court  had  jurisdiction  of 
the  subject-matter  and  of  the  parties. 


Daniels  and  Another,  Executors,  v.  Richie  and  Others. 

Plkading — Practice — Oyer. — If  a  defendant  having  craved  and  obtained 
oijer  of  an  instrinnent  declared  on,  demur  to  the  declaration  without  spread- 
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ing  the  instrument  on  tlve  record,  the  demurrer  stands  as  if  oyer  had  not 
been  craved. 
Pleading. — A  declaration  is  not  objectionable  because  it  describes  the  plain- 
tiffs as  executors,  and  sets  out  a  cause  of  action  in  their  own  right. 

[*392]         *ERROR  to  the  Allen  Circuit  Court. 

Deavey,  J. — T.  and  W.  Daniels,  describing  them- 
selves as  "the  executors  of  the  estate  of  J.  Daniels/'  brought 
an  action  of  covenant  against  Richie,  McMaUan,  and  Lasselle. 
The  declaration  sets  out  a  demise  under  seal,  executed  by  the 
jdaintiifs  and  the  defendants,  by  which  tiie  former  leased  to 
the  latter  certain  premises  for  three  years;  and  by  which  the 
defendants  covenanted  to  repair,  fence,  and  clear,  &c.,  the  leased 
[•remises,  and  to  pay  to  the  plaintiffs  a  certain  vearly  rent. 
The  declaration  also  alleges  tliat  the  defendants  entered  into 
the  possession  of  the  premises,  and  held  them  for  the  specified 
time.  The  breaches  assigned  are,  that  the  defendants  did  not 
repair,  fence,  clear,  <&c.,  and  did  not  pay  the  rent.  No  profert 
of  letters  testamentary  is  made.  The  defendants  craved  oyer 
of  the  lease,  and  of  the  letters  testamentary,  which  was  granted. 
They  then  demurred  to  the  declaration  generally,  but  did  not 
spread  the  instruments  of  wiiich  oyo-  liad  been  granted  upon 
the  record.  Demurrer  sustained,  and  judgment  for  the  de- 
fendants. 

The  ground  assumed  in  support  of  the  decision  of  the  Cir- 
cuit Court  is,  that  the  plaintiffs  had  no  authority,  as  executors, 
to  make  a  lease;  and  can  not,  therefore,  sustain  this  action. 

We  do  not  think  this  ground  is  open  to  the  defendants  in 
error.  Having  omitted  to  set  out  the  lease  and  letters  testa- 
mentary, (of  the  latter  of  which  the  defendants  had  no  right 
of  oyer),  their  demurrer  stands  as  if  no  oyer  of  those  instru- 
ments had  been  craved.  They  form  no  part  of  the  record, 
and  we  must  confine  our  view  of  the  cause  to  the  declaration. 
In  that  the  plaintiffs  are  indeed  described  as  executors,  but  it 
does  not  appear  that  the  cause  of  action  accrued  to  them  in 
that  capacity;  they  are  not  alleged  to  have  demised  the  prem- 
ises as  executors;  nor  are  the  premises  averred  to  have  be- 
longed to  the  testator;  but  the  covenants  are  laid  to  have  been 
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made  to  the  plaintiffs  individually.  Even  had  the  lease  been 
shown  to  have  been  made  by  the  plaintiffs  in  their  capacity  of 
executors,  and  the  covenants  had  been  made  to  them  in  the 
same  capacity,  Ave  could  not  have  pronounced  the  instrument 
void.  The  will,  from  which  they  derived  their  authority, 
might  have  empowered  them  to  make  the  lease.  But  as  the 
pleadings  stand,  the  question  of"  their  authority  does  not  arise. 
And  there  is  also  another  question  not  necessary 
[*393]  *to  be  now  determined,  which  may  have  some  bearing 
on  the  merits  of  the  cause ;  and  that  is,  whether  if  the 
plaintiffs  had  no  legal  authority  to  make  the  lease,  the  defend- 
ants who  actually  enjoyed  the  premises  under  it,  can  question 
the  title  of  their  landlords.  Viewing  the  declaration  as  setting 
forth  a  lease  made  by  the  plaintiffs  personally,  and  containing 
covenants  by  the  defendants  to  them  personally,  which  are 
alleged  to  have  been  broken,  we  consider  it  good,  and  that 
the  demurrer  should  have  been  overruled. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

D.  H.  Colerick  and  J.  G.  Walpole,  for  the  plaintiffs. 

D.  Wallace,  for  the  defendants. 


The  State,  on  the  Relation,  &c.,  v.  The  State  Bank. 

State  Bank. — The  sum  reserved  for  education  hy  the  charter  of  the  State 
Bank  on  individual  stock,  and  the  ad  valorem,  tax  thereon,  can  not,  together, 
exceed  one  per  cent,  on  such  portion  of  said  stock  as  has  been  paid  in,  and 
on  account  of  which  the  stockholders  are  not  indebted  to  tlie  State.(a) 

ERROR  to  the  St.  Joseph  Circuit  Court, 

Blackford,  J. — This  was  an  action  of  assumpsit  by  which 
the  plaintiff  claimed  in  the  declaration  the  sum  of  $177.24 
for  the  State,  county,  and  road  tax,  assessed  by  the  auditor  on 
the  branch  at  South  Bend  of  the  State  Bank,  for  the  year 

{a)Banh  of  the  State  T.  New  Albany.     11  Ind.  139. 
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1843.  Plea  of  payment  as  to  part  of  tlie  amount  claimed, 
and  non  assumpsit  as  to  the  residue.  The  cause  was  submit- 
ted to  the  Court  upon  the  following  case  agreed  upon  by  the 
parties : 

"  The  number  of  shares  of  individual  stock  in  said  branch 
bank  is  sixteen  hundred.  Of  these  shares,  thirty-six  have 
been  fully  paid  out;  on  sixty-five  shares,  the  sum  of  $34,372- 
has  been  paid  on  each;  and  on  fourteen  hundred  and  ninety- 
nine  shares,  $18.75  have  been  paid  on  each,  making  the  whole 
amount  of  individual  stock  paid  out  $32,140.62.  The  amount 
of  State,  county  and  road  tax,  assessed  in  the  county  of  St. 
Joseph,  where  said  branch  is  situate,  for  the  year  1843,  is 
fifty-five  cents  and  two  mills  on  the  hundred  dollars.  The 
amount  of  tax  assessed  by  the  Auditor  of  State  on 
[*394]  said  individual  *stock,  for  the  year  1843,  is  $177.24; 
of  which  the  said  branch  has  paid  the  sum  of  $112. 
On  the  above  statement  of  facts,  if  the  Court  be  of  opinion 
that  the  plaintiff  is  entitled  to  assess  and  receive  a  tax  upon 
the  unpaid  stock  of  said  branch,  they  will  find  for  the  plain- 
tifi"  the  sum  of  $65.24.  On  the  contrary,  should  they  be  of 
opinion  that  the  plaintifi*  is  entitled  to  assess  and  receive  a 
tax  only  upon  the  stock  paid  out,  they  will  find  for  the 
defendant. " 

The  Court  gave  judgment  for  the  defendant. 

The  15th  section  of  the  bank-charter  is  as  follows:  "There 
shall  be  deducted  from  the  dividends,  and  retained  in  bank 
each  year,  the  sum  of  twelve  and  a  half  cents  on  each  share  of 
stock,  other  than  that  held  by  the  State;  which  shall  consti- 
tute part  of  the  permanent  fund  to  be  devoted  to  purposes 
of  common  school  education,  under  the  direction  of  the  Gene- 
ral Assembly,  and  shall  be  sufiered  to  remain  in  bank,  and 
accumulate,  until  such  appropriation  by  the  General  Assembly ; 
and  said  tax  shall  be  in  lieu  of  all  other  taxes  and  assess- 
ments on  the  stock  in  said  bank.  And  in  case  of  an  ad  valo- 
rem system  of  taxation  being  adopted  during  this  charter, 
the  said  stock  shall  be  subject  to  the  same  ratio  of  taxation  as 
other  capital,  not  exceeding  one  per  centum  including  the 
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aforesaid  tax;  aud  the  said  tax  sliall  ouly  be  assessed  ou  such 
portion  of  the  stock  as  shall  have  been  paid,  and  on  account 
of  which  the  stockholders  shall  not  be  indebted  to  the  State." 
We  have  heretofore  decided,  in  relation  to  this  section  of 
the  bank  charter,  that,  in  addition  to  the  twelve  and  a  half 
cents  on  a  share  reserved  for  education,  the  individual  stock 
is  subject  to  an  ad  valorem  tax;  but  that  the  two  taken  to- 
gether can  not  exceed  one  j)er  centum.  The  State  v.  The  State 
Bank,  G  51ackf.,  349.  The  case  now  under  consideration 
requires  us  to  notice  the  manner  in  which  the  one  per  cent,  ia 
to  be  ascertained.  The  State  contends,  that  the  sum  reserved 
as  aforesaid  on  a  share,  which  share  is  $50.00,  is  to  be  consid- 
ered as  a  fourth  of  the  one  per  cent.,  without  regard  to  what 
has  been  paid  on  it;  and  that,  therefore,  the  ad  valorem  tax 
may  go  as  high,  in  all  cases,  as  three-fourths  of  one  per  cent. 
on  the  amount  paid  by  the  holder.  But  this  position  can  not  be 
sustained.  We  understand  by  the  15th  section  of 
[*395]  the  charter,  that  that  part  of  one  p)er  cent,  'on  the  *sam 
paid  on  a  share  by  an  individual,  without  borrowing 
from  the  State,  which  twelve  and  a  half  cents  is,  should  be 
deducted  from  one  pier  cent,  on  such  payment;  and  that  the 
remainder  is  the  limit  of  the  ad  valorem  tax  on  the  amount  so 
paid. 

In  the  case  before  us,  the  sum  reserved  for  education  on  the 
shares  of  individual  stock  on  which  only  the  first  installment  of 
$18.75  has  been  paid,  and  the  ad  valorem  tax  assessed  ou  the 
amount  so  paid,  make  together  considerably  more  than  one  per 
cent,  on  that  amount;  and  the  assessment  of  the  ad  valorem  tax 
is  therefore  too  high. 

According  to  this  view  of  the  subject,  the  question  submitted 
to  the  Circuit  Court  was  correctly  decided. 
Per  Curiam. — The  judgment  is  affirmed. 
/.  D.  Defrees,  for  the  plaintiff. 
J.  L.  Jernegan,  for  the  defendant. 
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The  State  Bank  v.  Brackenridge. 

Charter  op  State  Bank  Construed.  —  The  State  Bank  can  be  tlie 
ov^ner  of  real  estate  only  in  a  few  cases,  whinh  are  enumerated  in  its 
cliarter. 

Satvie. — Any  property  of  the  bank,  wliether  it  be  land,  or  promissory  notes, 
or  specie,  which  it  acquires  and  holds  under  the  authority  of  tlie  charter,  is 
part  of  its  capital  stock. 

Same — Tax. — The  property  of  the  bank  subject  to  an  ad  valorem  tax,  is  such 
portion  of  the  individual  stock  as  has  been  paid  in,  and  on  account  of  which 
the  stockholders  are  not  indebted  to  the  State. 

Same. — The  real  estate  of  the  bank,  acquired  and  held  under  its  charter,  is 
exempt,  as  such  estate,  from  taxation. 

Same. — If  real  estate,  exempt  from  taxation,  be  assessed  for  taxes,  the  levy- 
ing thereof  by  the  collector  can  not  be  justified  under  the  duplicate  and 
precept. 

ERROR  to  the  Allen  Circuit  Court. 

Blackford,  J. — This  was  an  action  of  trover  brought  by 
the  State  Bank  for  a  box  of  silver  coin,  containing  $92.00. 
Plea,  not  guilty.  The  cause  was  submitted  to  the  Court,  and 
judgment  rendered  for  the  defendant. 

The  following  are  the  facts : 

The  defendant,  in  1841,  was  the  county  treasurer  and  col- 
lector of  Allen  county;  and,  as  such  collector,  had  legally  in 
his  possession  the  duplicate  of  the  assessment  of  taxes  in  said 
county  for  that  year,  for  State,  county,  and  road  pur- 
[*396]  poses,  *with  the  proper  precept  commanding  him  to 
collect  said  taxes. 

A  tax  was  assessed,  named,  and  charged  in  said  duplicate, 
against  the  State  Bank,  on  the  following  property  for  said 
year,  viz.,  a  tract  of  50  acres  of  land  of  sections  one  and  twelve 
in  township  30,  range  12,  which  was  owned  by  the  bank  in  fee- 
simple,  having  been  conveyed  to  it  by  a  certain  person  in  pay- 
ment of  a  debt  due  the  bank,  on  which  the  sum  of  §12.00  was 
assessed  as  a  tax  for  State,  county,  and  road  purposes,  and  also 
lots  numbered  83  and  84  in  the  town  of  Fort  Wayne,  held  by 
said  bank  in  fee-simj)le  on  which  the  banking  house  stands, 
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and  on  which  the  sum  of  $80.00  was  assessed  as  taxes  for  State, 
county,  and  road  purposes,  all  which  taxes  amounted  to  §92.00. 

The  lots  numbered  83  and  84  had  been  purchased  by  the 
branch  at  Fort  Wayne,  under  a  provision  of  the  charter;  on 
one  of  which  lots  the  banking  house  stands;  and  on  the  other, 
which  is  an  adjoining  lot,  the  well  and  some  out  buildings  are 
situate;  the  two  lots  being,  in  the  opinion  of  the  board  ot 
directors,  required  by  the  branch  "for  its  immediate  accommo- 
dation in  the  convenient  transaction  of  its  business."  Thesf 
two  lots  and  the  banking  house  were  paid  for  out  of  the  capi- 
tal stock  of  said  branch. 

At  the  time  of  said  assessment  in  1841,  the  capital  stock  of 
.said  branch  was  §160,000;  of  which  the  State  owned  §80,000; 
of  the  balance,  §36,937.50  were  advanced  to  the  stockholder? 
by  the  State;  leaving  §43,062.50,  paid  in  by  individuals 
There  was  in  that  year  deducted  from  the  dividends,  and 
retained  in  bank,  the  sum  of  §200  for  school  purposes;  and 
the  further  sum  of  $236.84,  was  deducted  from  the  dividends 
and  retained  from  the  stockholders,  that  being  the  amount  of 
the  general  assessment  on  the  stock  under  the  law  then  ij> 
force. 

There  are  two  questions  presented  by  this  case  for  our  con- 
sideration :  First,  AVas  the  above  named  real  estate,  or  am 
part  of  it,  liable  to  the  assessment  and  tax  referred  to  in  th( 
record?  Secondly,  If  not,  were  the  duplicate  and  precept  i 
justification  for  the  defendant,  in  taking  the  specie  mentionec 
in  the  declaration? 

The  first  Ci[uestion  must  be  answered  in  the  negative 
[*397]  The  *bank  can  be  the  owner  of  real  estate  only  in  a 
few  cases  which  are  enumerated  in  the  charter,  and 
any  such  estate  that  it  may  thus  own,  must,  we  think,  be  a 
part  of  its  capital  stock.  Any  property  of  the  company, 
whether  it  be  land,  or  promissory  notes,  or  specie,  which  they 
acquire  and  hold  under  the  authority  of  their  charter,  is  a  part 
of  their  stock ;  and  there  is  a  provision  in  the  charter  respect- 
ing its  taxation.  The  substance  of  the  provision  is  this:  There 
is  to  be  annually  deducted  from  the  dividends  on  each  share  of 
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iudividual  stock,  without  regard  to  the  amount  paid,  twelve 
and  a  half  cents  for  purposes  of  education;  and  there  may 
be,  in  addition,  an  ad  valorem  tax  on  so  much  of  that  individ- 
ual stock,  as  has  been  paid  in  without  borrowing  from  the 
State;  the  amount  so  reserved  and  the  ad  valorem  tax  together, 
liowever,  must  not  exceed  one  jjer  cent,  on  the  amount  so  paid. 
in  the  case  before  us,  the  branch  appears  to  have  pursued  the 
proper  course  as  to  the  sum  reserved  for  education,  and  as  to 
the  ad  valorem  tax  for  the  year  1841.  The  capital  stock  in  the 
branch,  subject  to  tlie  ad  valorem  tux  of  that  year,  was 
$43.062.50 ;  that  being  the  amount  paid  in  as  aforesaid  by 
tlie  individual  stockholders.  There  could  not,  under  the 
charter,  be  any  assessment  of  an  ad  valorem  tax  on  any  other  of 
the  joint  property  of  the  brunch,  or,  which  is  the  same  thing, 
on  any  other  of  its  capital  stock,  than  the  sum  last  named. 
The  real  estate  described  in  the  record,  was  such  as  the  branch 
had  a  right,  by  the  6th  section  of  the  charter,  to  purchase.  A 
])art  of  it  was  required  "for  its  immediate  accommodation  in 
the  convenient  transaction  of  its  business;"  and  the  residue 
had  been  taken  in  payment  of  a  debt.  It  was  all,  therefore, 
according  to  our  construction  of  the  charter,  exempt,  as  real 
estate,  from  taxation. 

The  second  question  to  be  considered  is,  were  the  duplicate 
and  precei)t  a  justification  for  the  defendant,  notwithstanding 
the  illegality  of  the  assessment? 

This  question  must  also  be  answered  in  the  negative.  The 
tribunal  from  which  the  duplicate  issued  had  but  a  limited 
jurisdicti(m;  and  its  determination  relative  to  the  assessment 
of  these  lands,  to  which  its  jurisdiction  did  not  extend,  was 
coram  non  judlce.  It  was  shown,  too,  on  the  face  of  tlie 
duplicate,  that  the  property  belonged  to  the  bank,  and  was 

consequently  exempt  from  the  assessment.    The  char- 
*398]     ter,  under  *which  the  exemption  is  claimed,  has  a 

provision  declaring  it  a  public  act,  and  all  persons  are 
bound  to  take  notice  of  it.  It  follows,  that  the  duplicate  and 
precept  relied  on  by  the  defendant,  were  no  justification  for  the 
act  for  wliich  tliis  suit  is  brought. 
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Per  Curiam. — The  judgment  is  reversed  witli  eosts.     Cause 
remanded,  <&c. 

/.  L.  Jernegan,  for  the  pkiiiitiff. 
R.  Brackenridge,  for  the  defendant. 


Bolles  v.  Hatxes. 


Eecooxizance — Pleading. — -In  debt  on  a  recognizance  indorsed  on  process 
requiring  bail,  the  declaration  need  not  aver  that  a  ca.  sa.  had  issued  against 
the  principal. 

Same. — The  declaration  n  sucli  case  should  set  out  the  recognizance  in  terms, 
or  according  to  its  legal  eflect. 

Same. — The  defendant  in  such  suit  pleaded  that,  on,  &.C.,  (the  date  of  the 
recognizance)  the  principal  was  and  had  ever  since  been  notoriously  insol- 
vent. He  also  pleaded,  that  no  sufficient  capias  ad  respondendum  had  issued 
in  the  original  suit.     Held,  that  these  jileas  were  bad. 

Same — Practice. — If  in  such  suit  some  of  the  issues  are  on  pleas  of  nul  tiel 
record,  and  the  others  on  pleas  of  payment,  and  are  all  found  for  the  plain- 
tiff, the  former  by  the  Court,  and  the  latter  by  a  jury,  the  jury  should  find 
the  amount  due  the  plaintiff. 

ERROR  to  the  Carroll  Circuit  Court. 

Sullivan,  J. — This  was  an  action  of  debt  on  a  recognizance 
of  special  bail,  indorsed  on  a  capias  ad  respondendum  issued 
out  of  the  Carroll  Circuit  Court  in  favour  of  Haines  against 
one  Vail.  The  defendant  pleaded :  1,  No  such  recognizance; 
2,  That  no  capias  ad  satisfaciendum  had  issued  against  Vail  on 
the  judgment  in  the  original  suit;  3,  Payment  of  the  original 
judgment  by  Vail;  4,  Payment  by  the  defendant;  5,  That, 
on,  &c.,  (the  date  of  the  recognizance)  Vail  was,  and  ever  since 
has  continued  to  be,  notoriously  insolvent;  6,  That  no  good 
and  sufficient  writ  of  capiat  ad  respondendum  had  been  issued 
in  the  suit  of  Haines  against  Vail;  7,  No  such  record  of  the 
judgment  in  favour  of  Haines  against  Vail  as  the  plaintiff 
alleges;  8,  No  capias  ad  satisfaciendum  duly  prosecuted  out 
of  the  Carroll  Circuit  Court  against  Vail  on  the  judg- 
[*399]     ment   against   him  in   favour    of  ^Haines,  and  con- 
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tinued  in  the  hands  of  the  sheriff  four  days  before  its  return, 
&e.  To  the  first  and  seventh  pleas,  the  plaintiff  replied  that 
there  were  such  records  of  the  recognizance  and  judgment, 
&c..  as  alleged  in  his  declaration.  To  the  second  and  eighth 
pleas,  he  replied  that  a  capias  ad  satisfaciendum  had  been  duly 
issued,  &c.,  and  set  out  in  his  replication  the  writ,  averring  its 
delivery  to  the  sheriff,  its  return,  &c.  To  the  third  and  fourth 
pleas  there  were  replications  denying  the  payments.  To  the 
fifth  and  sixth  pleas,  special  demurrers  were  filed.  Issues  of 
nul  tiel  record  were  formed  on  the  second  and  eighth  pleas,  and 
the  issues  on  the  first,  second,  seventh  and  eighth  pleas  were 
thereupon  tried  by  the  Court  and  found  for  the  plaintiff.  The 
demurrers  to  the  fifth  and  sixth  pleas  were  sustained.  The 
issues  on  the  third  and  fourth  pleas  were  tried  by  a  jury,  and 
a  verdict  was  returned  fur  the  plaintiff,  but  the  jury  omitted  to 
find  the  amount  due.  The  Court,  thereupon,  rendered  judg- 
ment in  favour  of  the  plaintiff  for  the  amount  claimed  by  him. 

The  issues  on  the  first,  second,  seventh  and  (^ighth  pleas  were 
properly  tried  by  the  Court.  We  perceive  no  error  in  this  part 
of  the  case,  nor  is  any  complained  of  Nor  was  there  any  error 
in  sustaining  the  demurrers  to  the  fifth  and  sixth  pleas.  The 
fifth  is  no  answer  to  the  breach  laid  in  the  declaration;  and 
the  sixth  is  an  attempt  to  re-try,  collaterally,  a  matter  adjudi- 
cated in  a  former  suit. 

The  demurrers  to  tiie  pleas  reach  the  declaration;  and  the 
plaintiff  in  error  insists  that  it  is  defective  because  it  does 
not  aver  that  a  capias  ad  satisfaciendum  had  issued  against 
the  defendant  in  the  original  suit,  and  because  it  does  not  set 
out  the  recognizance  of  bail  according  to  its  legal  effect,  nor 
in  hcec  verba.  The  declaration  states  the  undertaking  as  fol- 
lows, viz.:  "That  the  said  William  Bolles,  under  his  hand  and 
seal,  on  the  back  of  said  writ,  acknowledged  himself  special 
bail  for  the  said  (written  Svithin  named')  Walter  B.  Vail,  in 
the  suit  named  in  said  (written  Svithin')  writ,  according  to 
the  form  of  the  statute  in  such  case  made  and  provided."  It 
is  not  necessary  in  an  action  of  debt  on  a  recognizance  of 
special  bail,  that  the  declaration  should  allege  that  a  capias 
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ad  satisfaciendum  had  issued  on  the  judgment  against  the 
original  debtor.  If  it  did  not  issue,  the  fact  should  be  pleaded 
by  the  defendant,  and  the  plaintiif  will  then  be  bound  to  reply 
and  prove  that  the  writ  did  issue,  that  it  was  deliv- 
j^*400]  ered  to  the  ^'sheriff,  and  that  it  was  duly  returned. 
But  it  is  essential  to  correct  pleading  that  a  declara- 
tion on  a  contract  should  state  it  according  to  its  legal  opera- 
tion, or  set  it  out  in  terms.  1  Chitt.  PL,  335,  6;  Hysinger  v. 
Colman,  5  Bhickf.,  596.  The  declaration  in  this  case  does  not 
set  out  the  recognizance  in  hcec  verba,  nor  does  it  give  its  legal 
effect  according  to  the  decision  in  Hysinger  v.  Colman,  supra. 

There  is  another  error  in  the  record  which  it  may  be  well  to 
notice.  It  is  that  the  Court  assessed  the  damages.  Beside  the 
issues  of  nul  tiel  record  to  be  tried  l)y  the  Court,  there  were  two 
issues  to  be  tried  by  the  country.  The  jury  that  tried  those 
issues  should  have  found  the  amount  due  to  the  plaintiff. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

D.  D.  Pratt,  for  the  plaintiff. 

D.  Mace,  R.  A.  Lockwood,  and  H.  O'Neal,  for  the  defendan.-. 


Pakkinson  and  Another  v.  Hanna. 

Fraudulent  Conveyance. — A  conveyance  of  real  estate  made  to  defraud 
creditors  will,  on  their  application,  be  set  aside  in  chancery,  if  the  grantee, 
before  payment  of  the  purchase-money,  have  notice  of  the  fraud. 

ERROR  to  the  St.  Joseph  Circuit  Court. 

Sullivan,  J. — This  was  a  bill  filed  by  Hanna  to  set  aside 
a  deed  made  by  Parkinson  to  Webster  as  fraudulent  against 
Hanna,  a  creditor  of  Parkinson's.  The  tacts  stated  in  the  bill 
are  that,  on  or  about  the  first  of  February,  1840,  Parkinson 
was  indebted  to  Hayina  in  the  sum  of  $750,  which,  on  being 
requested,  he  represented  himself  as  being  then  unable  to  pay; 
tiuit  Hanna  threatened  him  with  a  suit,  which  was  actually 
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commenced  about  the  1st  of  Blarch  following,  and  judgment 
■was  obtained  at  tlie  next  October  term;  that  a  few  days  before 
the  suit  was  commenced,  to  wit,  on  the  28th  of  February, 
1840,  Parkinson,  for  the  purpose  of  defrauding  Hanna,  con- 
veyed to  Webster,  his  co-defendant,  who  knew  that  Parkin- 
son's object  was  to  defraud  the  complainant,  a 
"*401]  *lot  in  the  town  of  South  Bend,  at  and  for  the 
pretended  sum  of  $2,000,  payable  in  ten  years 
with  interest  annually  in  advance,  and  took  from  Webster  a 
mortgage  to  secure  the  payment  of  the  purchase-money;  that 
Parkinson  remained  in  the  possession  and  enjoyment  of  the 
Ijroperty,  pretending  and  alleging  that  lie  did  so,  to  secure  the 
interest  accruing  to  him  on  the  purchase-money;  that  Webster 
has  paid  no  part  of  the  purchase  money  nor  of  the  interest  to 
Parkinson ;  that  he  was  at  the  time  of  said  contract  and  still 
is  insolvent;  and  that  if  said  conveyance  is  permitted  to  stand, 
Hanna  will  not  be  able  to  realize  any  part  of  his  judgment; 
that  the  sale  was  a  mere  contrivance  to  defraud  the  complain- 
ant, &c.  It  is  further  stated  that  an  execution  was  issued  on 
the  judgment  at  law,  by  virtue  of  which  judgment  and  execu- 
tion, the  lot  was  sold  and  purchased  by  Hanna,  &c. 

Parkinson  admits  in  his  answer  the  debt  to  Hanna,  the 
judgment,  the  sale  on  execution,  and  the  purchase  by  Hanna 
as  stated  in  the  bill.  He  admits  also  the  conveyance  toWebsier 
at  the  time  mentioned  in  the  bill,  and  that  lie  retained  the 
possession  of  the  premises.  He  admits  his  insolvency,  and 
distinctly  states  that  he  is  the  owner  of  no  property  except 
such  as  is  by  law  exempt  from  execution ;  l)ut  he  denies  the 
insolvency  of  Webster.  He  denies  that  the  deed  was  made  to 
defraud  Hanna,  and  denies  that  he  knew  that  Hanna  was 
bout  to  sue  him.  He  says  that  having  conveyed  the  property 
to  Webster,  he  continued  to  occupy  it  under  a  lease  from 
Webster  for  the  term  of  two  years,  according  to  which  the  rent 
was  to  be  applied  to  the  payment  of  the  interest  of  the  pur- 
chase-money, and  that  at  the  expiration  of  the  term,  Webster 
would  or  might  take  possession,  &c.  Webster  also  answers, 
and  admits  that  tiie  property  described  in  the  bill  was  con- 
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veyed  to  him  by  Parkinson  as  stated  by  the  compUiinant;  he 
says  that  his  purchase  of  it  was  bona  fide;  that  he  did  not 
know  at  the  time  of  the  conveyauce  tliat  Parkinson  was 
indebted;  he  denies  the  charge  of  insolvency;  admits  that 
possession  of  the  property  was  not  formally  delivered  to  him 
by  Parkinson ;  and  makes  the  same  averment  as  to  the  lease 
to  Parkinson  for  two  years,  &c.,  that  is  contained  in  Parh- 
inson^s  answer. 

Depositions  were  taken,   and,  at  the   hearing,  the 
[*402]     Court  ^decreed  in  favour  of  the  complainant,  and  set 
aside  the  deed  from  Parkinson  to  Webster  as  fraudu- 
lent and  void. 

According  to  the  common  law,  as  well  as  by  the  express 
provisions  of  our  statute,  a  deed,  or  any  other  conveyance  of 
lands,  &c.,  made  to  hinder,  delay,  or  defraud  creditors,  is  ab- 
solutely null  and  void.  To  determine  whether  the  deed  from 
Parkinson  to  Webster  is  fraudulent  and  void  or  not,  we  will 
refei"  to  the  facts  disclosed  in  the  pleadings  and  proof.  And 
here  we  remark  that  as  to  Parkioison^s  intention  in  conveying 
to  Webster,  we  think  there  can  be  no  doubt.  It  is  admitted 
by  his  answer  that,  at  the  time  of  the  conveyance,  he  was  in- 
debted to  Hanna,  and  that,  in  a  very  few  days  after  the  deed 
was  executed,  suit  was  commenced  and  prosecuted  to  final 
judgment.  A  witness  swears  that  Parkinson,  in  anticipation 
of  the  suit,  said  that  he  would  fix  his  property  so  that  Hanna 
should  not  get  it.  There  is  other  testimony  to  the  same  effect 
He  admits  also  his  insolvency.  These  facts  bring  him  clearly 
within  the  decisions,  which  declare  that  a  deed  made  by  a 
debtor  under  such  circumstances,  is  fraudulent  as  to  creditors. 

The  next  question  is,  was  Webster  a  fraudulent  grantee  for 
it  is  necessary  before  the  deed  can  be  declared  void,  that  he 
should  have  been  privy  to  the  fraud.  Dugan  v.  Vattier,  3 
Blackf.,  245;  Anderson  v.  Roberts,  18  Johns.  R..,  515.  There 
is  no  direct  proof  that  Webster  knew  of  Parkinson's  indebt- 
edness at  the  time  of  the  execution  of  the  deed  but  there  is  a 
principle,  which,  applied  to  the  case,  affects  him  with  notice 
of  ihe  fraudulent  intent  of  Pai'kinson.      Webster's  purchase  is 
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uot  yet  complete,  that  is,  he  has  not  yet  obtained  the  convey- 
ance, and  paid  the  purchase-money.  Until  he  does  both,  his 
purchase,  as  to  third  persons  whose  rights  arc  affected  by  it,  is 
incomplete.  As  a  general  rule,  notice  before  actual  payment 
of  all  the  purchase-money,  is  equivalent  to  notice  before  the 
^ntract.  Even  if  the  purchase-money  be  secured  to  be  paid, 
et  if  it  be  not  in  fact  paid  before  notice,  the  plea  of  a  purchase 
for  a  valuable  consideration  will  be  overruled.  2  Sugd.  Vend., 
274;  Ilurdingham  v.  Nicholls,  3  Atk.,  304.  It  is  true,  this 
rule  is  generally  applied  in  the  case  of  purchasers  having  a 
prior  lien  against  subsequent  purchasers,  but  the  principle  will 
as  aptly  apply  in  conveyances  made  to  defraud  credi- 
[*403]  tors.  Under  the  operation  of  this  rule,  *  Webster  is 
chargeable  with  notice  of  the  fraudulent  intent  of 
Farhinson.  Indeed,  if  he  were  not,  the  law  against  convey- 
ances made  to  defraud  creditors  would  be  a  dead  letter.  Web- 
ster has  paid  no  part  of  the  purchase-money,  nor  has  he  taken 
possession  of  the  property,  or  expended  mouey  upon  it.  To 
subject  it  to  the  payment  of  Hanna's  judgment,  therefore,  can 
do  him  no  harm.  In  the  language  of  Lord  Hardwicke,  he  is 
not  hurt.  But,  on  the  other  hand,  if  this  sale  were  holden  to 
be  bona  fide,  a  sale  on  a  credit  of  twenty  or  thirty  years,  no 
part  of  the  purchase-money  being  paid,  nor  possession  deliv- 
ered by  the  vendor,  and  the  rent  to  be  set  oif  against  the 
accruing  interest,  would  also  be  valid,  and  creditors  would  be 
at  the  mercy  of  their  debtors. 

Under  all  the  circumstances  of  the  case,  we  are  of  opinion 
that  the  deed  from  Parkinson  to  Webster  comes  within  the 
statute  prohibiting  conveyances  to  hinder,  delay,  or  defraud 
creditors,  and  that  it  is  therefore  void. 

Per  Curiam. — The  decree  is  affirmed  with  costs. 

J",  A.  Liston  and  J.  H.  Bradley,  for  the  plaintiff's. 

J.  L.  Jernegan,  for  the  defendant. 
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MuNsoN  y.  Wray. 

CoNTKACT — Lease. — Tlie  following  writing  signed  by  A  was  delivered  by 
him  to  B :  "Kec'd  of  B  $3.50  for  the  rent  of  my  brick -house  in  Covington 
for  one  month,  with  the  privilege  of  keeping  it  six  months  at  the  same  rate. 
No.  91  or  95.  Dec'r  1st,  1843."  Held,  that  this  was  a  lease  of  the  premises 
given  upon  an  executed  consideration  by  J.  to  JB  for  one  month  from  the 
date,  and  from  month  to  month  for  five  months  longer,  If  B  should  pay  A 
at  the  commencement  of  each  month  $3.50  for  rent. 

ERROR  to  the  Fountain  Circuit  Court. 

Dewey,  J. —  Wray  filed  a  complaint  before  two  justices  of 
the  peace  against  Mrs.  Munson  for  holding  over  her  term  as 
tenant.  The  complaint  contains  three  counts,  the  first  charg- 
ing the  tenancy  to  be  at  will,  the  second  by  sufferance,  and 
the  third  that  the  defendant  procured  the  possession  of  the 
premises  by  fraud.  It  does  not  appear  that  the  defendant  put 
in  any  plea,  but  as  the  cause  was  tried  before  the  justices,  and 
in  the  Circuit  Court  on  appeal,  not  guilty  must  be 
[*404]  ^presumed  to  have  been  pleaded.  The  complaint  was 
filed  in  February,  1844.  Verdict  and  judgment  for 
the  complainant. 

On  the  trial,  the  defendant  gave  in  evidence  an  instrument 
in  writing,  signed  by  the  complainant,  as  follows,  to  wit: 
"Rec'd  of  Mrs.  Munson  $3.50,  for  the  rent  of  my  brick-house 
in  Covington  for  one  month,  with  the  privilege  of  keeping  it 
six  months  at  the  same  rate.  No.  91  or  95.  Dec^r  1st,  1843;" 
and  proved  that  it  had  reference  to  the  premises  in  dispute. 

The  Court  instructed  the  jury  that  they  must  regard  the 
Avriting  merely  as  a  receipt  for  money;  that  it  was  inoperative 
as  a  contract  because  it  was  not  signed  by  both  parties,  and 
gave  the  defendant  no  right  to  the  premises  for  six  months 
from  its  date. 

In  general,  an  executory  contract  is  not  valid  unless  it  be 
binding  upon  both  parties;  there  must  be  mutuality  of  obliga- 
tion, or  there  is  no  consideration  for  the  promise  made  by  the 
party  executing  the  instrument.    Chitt.  on  Cont,,  13,  14;  Bid- 
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dell  V.  Dowse,  6  B.  &  C,  255;  Lees  v.  Whitcomb,  5  Bingh.,  34; 
East  London  Water  Works  Co.  v.  Bailey,  4  Bingh.,  283.  But 
this  principle  is  not  applicable  to  this  cause.  No  particular 
form  is  necessary  to  make  a  good  lease.  Any  words  expressive 
of  the  intention  of  the  parties,  one  to  part  with  and  the  other 
to  take  the  possession  of  premises  for  a  definite  time,  whether 
ill  tiie  form  of  "a  license,  covenant,  or  agreement,"  will  consti- 
tute a  good  demise  for  years.  4  Bac.  Abr.,  Leases,  K.,  p.  160. 
And,  accordingly,  it  has  been  held  that  if  one  license  another 
to  hold  a  house  or  land  for  a  certain  period,  it  makes  a  lease, 
and  may  be  pleaded  as  such  or  as  a  license.     lb. 

The  instrument  in  question  we  conceive  to  be  a  lease,  given 
upon  an  executed  consideration  by  the  complainant  to  the 
defendant,  for  the  premises  therein  named  for  one  month  from 
the  date,  and  from  month  to  month  for  five  months  longer, 
provided  the  defendant  should  pay  at  the  commencement  of 
each  month  $3.50  for  rent.  We  understand  from  the  writ- 
ing that  the  $3.50,  acknowledged  to  have  been  received  by 
the  complainant,  were  paid  by  the  defendant  in  advance  not 
only  for  the  first  montli's  rent,  but  also  for  the  privilege  of 
keeping  the  premises  five  months  longer  upon  the 
["'^405]  -''payment  of  a  similar  sum  at  the  commencement  of 
each  month.  If  the  defendant  made  the  payments, 
(or  the  plaintiff  waived  them),  she  had  the  right  to  remain 
in  possession  of  the  premises  six  mouths  from  the  date  of  the 
instrument.  That  period  had  not  expired  when  these  pro- 
ceedings were  commenced.  We  think  the  instruction  of  the 
Court  to  the  jury  was  wrong. 

Fer  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

D.  Mace,  for  the  plaintifp. 

B.  C.  Gregory,  for  the  defendant. 
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CoTTiNGHAM  V.  The  State,  Oil  the  Eelation  of  Hare, 

Guardian's  Bond — Pleading. — If  the  declaration  in  debt  on  a  guardian's 
bond  assign  specific  breaches,  a  plea  that  the  defendant  had  faithfully  dis- 
charged the  duties  of  his  guardianship  is  bad;  so  also  is  a  plea  in  such 
case,  that  the  defendant  was  not  guilty  of  the  alleged  breaches. 

Same. — The  declaration  in  such  suit  alleged  that  the  defendant  had  failed  to 
pay  over  certain  money  to  his  ward  after  lie  had  arrived  at  full  age. 
Held,  that  a  plea  that  the  defendant  had  lent  the  money,  &c.,  should  show 
that  the  loan  was  authorized  by  an  order  of  the  Probate  Court. 

Pleading. — A  plea  professing  to  answer  the  whole  declaration  and  answer- 
ing only  a  part,  is  bad. 

Pleading — Practice. — A  plea  professing  to  answer  "  part  of  the  declara- 
tion," without  specifyiiig  what  part,  is  valid,  if  it  directly  deny  a  particu- 
lar and  material  allegation  in  the  declaration.  But  the  sustaining  of  » 
demurrer  to  such  a  plea  is  no  cause  for  reversing  a  judgment  for  the  plair- 
tiff,  if  that  part  of  the  declaration  denied  by  the  plea  was  not  taken  into 
consideration  in  assessing  the  damages. 

APPEAL  from  the  Hamilton  Circuit  Court. 

Dewey,  J. — Debt   by  the  State  on  the    relation   of  Hare 
against    Cottingham.     The   action   is  founded   on   a  joint  and 
several  bond,  in  the  penalty  of  $800,  executed  by  the  defend- 
ant and  others,  the  condition  of  which,  after  reciting  the  ap 
pointment  of  the  defendant  as  the  guardian  of  the  person  anil 
estate  of  the  relator,  is,  that  the  defendant  should  faithfull) 
discharge  the  duties  and  trusts  of  his  guardiansliip,  and  ren 
der  a  true  account  thereof  to  the  Probate  Court.     The  decla 
ration   alleges  that  there  came  to  the  hands   of   the    defend- 
ant,  as   guardian,   &c.,   divers    sums    of    money  belonging    to 
the  relator,  amounting  to  $500;  that  there  was  due 
P406]     *to  the  relator,  during  the  guardianship  of  the  defend- 
ant, the  sum  of  $222  from  J.  and  J.  Mahin,  which 
might  have  been  collected    by  due  diligence,  but  which  was 
lost  by   the  negligence  of  the   defendant,  the   debtors  having 
become  insolvent;  that  the  relator  arrived  at  full  age  before 
the  commencement  of  the  action,  and  demanded  of  the  defend- 
ant payment  of  all  sums  of  money  due  from  him  as  guardian, 
that  the  defendant   refused  to  pay  the  relator,  to  deposit  the 
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money  in  the  Probate  Court,  or  in  any  manner  to  account  for 
it;  and  tliat  the  penalty  of  the  bond  had  not  been  paid. 

The  defendant  pleaded  six  pleas,  which  were  all  held  bad 
on  special  demurrer.  The  damages  were  assessed  by  the 
Court,  with  the  consent  of  the  parties.  Final  judgment  for 
the  plaintiff. 

The  first  ])lea  is,  that  the  defendant  truly  and  faithfully 
discharged  the  duties  and  trusts  of  his  guardianship.  The 
<,ause  assigned  in  support  of  the  demurrer  to  this  plea  is,  that 
it  is  too  general,  there  being  a  special  breach  of  the  condition 
of  the  bond  alleged  in  the  declaration.  Second  plea,  that 
the  defendant  was  not  guilty  of  the  breaches  of  his  duty  as 
alleged  in  the  declaration.  Cause  of  demurrer  the  same  as  to 
the  first  plea. 

The  third  plea,  which  was  to  "a  part  of  the  declaration," 
alleges  that  the  defendant,  as  guardian,  &c.,  received  the  sum 
of  $214.07  belonging  to  the  relator,  which,  "pursuant  to  the 
provisions  of  the  statute,  and  in  the  faithful  discharge  of  his 
duty  as  guardian,"  he  loaned  to  one  3Iahin,  and  took  his  note, 
with  security,  for  the  same;  that  afterwards,  the  defendant 
resigned  his  guardianship,  and  one  Mallory  was  appointed  as 
his  successor,  to  whom  he  transferred  and  delivered  the  note; 
und  that  the  defendant  never  received  any  other  money,  assets, 
or  property,  belonging  to  the  relator.  One  of  the  causes  of 
demurrer  to  this  plea  is,  that  it  does  not  allege  that  the  loan 
was  made  by  order  of  the  Court  of  Probate,  prescribing  its 
Ic^rms. 

The  fourth  plea  professes  to  answer  the  whole  decla- 
ration, and  avers  that  the  defendant,  as  guardian,  &c.,  receiv- 
ed from  one  J.  Maliin  his  two  notes  in  behalf  of  the  relator, 
>ne  for  $74.00,  and  the  other  for  $141.07;  that  the  defend- 
ant resigned  his  guardianship,  and  a  successor  was  appointed 
to  whom  he  delivered  the  notes;  and  that  he  never 
[*407]  ^received  any  thing  else  whatever  belonging  to  the 
relator.  Cause  of  demurrer,  that  the  plea  professes  to 
answer  the  whole  declaration,  but  is  an  answer  to  only  a  part. 

Fifth  plea,  to  "a  part  of  the  declaration,"  that  there  was  not 
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due  to  the  relator  the  sum  of  $222,  uor  any  part  of  it,  from  / 
and  J.  Mahin,  as  alleged  in  the  declaration.  Cause  of  demur- 
rer, that  the  plea  does  not  designate  what  part  of  the  declaration 
it  was  designed  to  answer. 

Sixth  plea,  also  to  "  a  part  of  the  declaration,"  that  /.  and 
J.  31ahin  were  not  insolvent  as  alleged,  &c.  Cause  of  demur- 
rer same  as  the  last. 

The  demurrers  to  the  first  four  pleas  were  correctly  sus- 
tained. 

The  first  plea  is  in  the  nature  of  a  plea  of  general  perform- 
ance of  covenants,  and  is  inadmissihle,  at  least  under  a  special 
demurrer,  as  an  answer  to  a  specific  breach  of  the  condition  of 
the  bond.     The  same  objection  lies  to  the  second  plea. 

The  third  plea  is  an  attempt  to  justify  a  guardian  for  not 
paying  money  to  his  ward  on  attaining  majority,  on  the  ground 
that  it  had  been  loaned  to  a  third  person.  The  statute  pre- 
scribing the  duties  of  the  guardian  in  this  case  authorized  him 
to  loan  the  money  of  his  ward  under  the  order  and  direction 
of  the  Probate  Court.  R.  S.,  1838,  p.  197.  The  plea  alleges 
that  the  defendant  loaned  the  money  ])ursuant  to  the  statute. 
Had  the  plaintiff  taken  issue  on  the  allegation,  it  would  have 
referred  a  matter  of  law  to  the  jury,  which  can  not  be  allowed. 
The  plea  should  have  set  forth  the  order  of  the  Probate  Court 
directing:  the  loan,  and  thus  have  shown  the  authoritv  of  the 
guardian  to  lend  the  money  of  his  ward.  Without  such 
authority  and  a  loan  in  pursuance  of  it,  he  was  bound  to  have 
the  money  ready  when  the  ward  arrived  at  full  age.- 

The  fourth  plea  professes  to  answer  the  whole  declaration, 
and  is  bad  for  the  cause  assigned  in  the  demurrer,  that  is,  that 
it  answers  only  a  part.  One  of  the  allegations  in  the  declara- 
tion is,  that  J.  and  /.  Mahin  owed  the  relator  $222,  which 
were  lost  by  the  negligence  of  the  defendant  as  guardian. 
This  averment  is  not  noticed  by  the  plea. 

The  fifth  jjlea  is  objected  to,  because  it  does  not  expressly 

point  out  the  part  of  the  declaration  to  which  it  was  designed 

to  be  an  answer.     But  we  do  not  tliink  the  objection 

[*408]     can  be  '^sustained.     The  plea  directly  denies  one  of 
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the  plaintiff's  allegations,  viz.,  that  J.  and  J.  Mahin  were 
indebted  to  the  relator.  This,  we  think,  was  a  sufficient 
indication  of  the  particular  part  of  the  declaration  to  which 
the  ])lea  referred.  The  demurrer  to  this  plea  should  have  been 
overruled.  But  we  do  not  conceive  the  error  is  a  good  cause 
for  reversing  the  judgment.  The  record  informs  us  that  in 
assessing  the  damages,  the  Court  did  not  take  into  considera- 
tion that  part  of  the  declaration  which  is  denied  by  this  plea. 
No  evidence  having  reference  to  it  was  given.  The  judgment 
is  precisely  the  same  that  it  would  have  been  had  the  demurrer 
been  overruled.  The  same  remarks  are  applicable  to  the  sixth 
plea. 

Per  Gnriam. — Tlie  judgment  is  affirmed  with  costs. 

H.  Brown,  for  the  appellant. 

W.  W.  Wide  and  L.  Barbour,  for  the  aj)pellee. 


Cox  and  Another  v.  Hazard. 

Vendor  and  Puechaser — Offer  to  Convey. — Assumpsit  bv  tlie  assignee 
of  the  payee  of  a  promissory  note  against  the  maker.  The  note  was  dated 
the  1st  of  December,  1836,  and  payable  ninety  days  after  date.  Plea,  that 
tlie  note  was  executed  in  part  consideration  of  certain  town  lots  ;  tliat  on  the 
execution  of  the  note,  the  payee  gave  liis  title-bond  to  the  defendant,  the 
condition  of  which  (after  reciting  that  he  liad  received  one-third  of  the  pur- 
chase-money, and  the  defendant's  note  for  the  residue  payable  in  three 
years)  was  for  a  conveyance  of  the  lots  to  the  defendant  on  payment  of  the 
residue  of  the  purchase-money ;  that  four  years  elapsed  after  said  notes  and 
bond  were  given  before  this  suit  was  commenced ;  that  the  note  sued  on  was 
given  for  the  one-third  of  the  purchase-money  alleged  in  the  bond  to  have 
been  paid;  and  that  the  payee  did  not  on  the  1st  of  December,  1839,  or  at 
any  time  previously,  execute  or  ofier  to  execute  to  the  defendant  a  deed  for 
tlie  lots ;  wherefore  the  consideration  of  the  note  had  failed.  Held,  thai 
the  plea  was  bad.(a) 

ERROR  to  the  Rush  Circuit  Court. 

Blackford,  J. — This  was  an  action  of  assumpsit  brought 
by  Hazard  against    Cox  and  Morrow  on  a  promissory  note. 

(a)  See  Mix  v.  Ellsworth,  5  Iiul.,  517. 
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The  note  was  dated  on  the  1st  of  December,  1836,  payable 
ninety  days  after  date  to  James  Conwell  or  order,  and  indorsed 
by  Conwell  to  the  plaintiff. 

Pleas:  1,  The  general  issue;  2,  That  the  note  was  executed 
in  part  consideration  of  lots  numbered  19  and  20  in 
[*409]  the  ^town  of  Laurel;  that  on  the  execution  of  the 
note,  the  payee  gave  his  title-bond  to  the  defendants, 
the  condition  of  which  (after  reciting  that  he  had  received  one- 
third  of  the  purchase-money,  and  the  defendants'  note  for  the 
residue  payable  in  three  years)  was  for  the  making  to  the 
defendants  a  deed  for  said  lots  with  relinquishment  of  dower, 
upon  payment  of  the  residue  of  the  purchase-money;  that  four 
years  elapsed  after  the  said  note  and  bond  were  given  before 
this  suit  was  commenced;  that  the  note  sued  on  was  given  for 
the  one-third  of  the  purcliase-money  alleged  in  the  bond  to 
have  been  paid;  and  that  Conwell.  did  not  on  the  1st  o^ Decem- 
ber, 1839,  or  at  any  time  previously,  execute  or  offer  to  execute 
to  the  defendants,  or  to  either  of  them,  a  deed  for  said  lots ; 
wherefore  tlie  consideration  of  the  note  had  failed. 

General  demurrer  to  the  special  plea,  and  the  demurrer  sus- 
tained. The  cause  was  submitted  to  the  Court  on  the  general 
issue,  and  judgment  rendered  for  the  plaintiff. 

As  the  plaintiff  did  not  sue  on  the  note  described  in  the  dec- 
laration, till  the  whole  of  the  purchase-money  was  due,  the 
case  stands  on  the  same  ground  on  which  it  would  have  stood, 
had  the  suit  been  on  the  note  for  the  residue  of  the  purchase- 
money.  The  plaintiff  must  have  offered  to  execute  the  deed 
before  the  commencement  of  the  suit.  The  plea  is  bad  for 
omitting  to  aver  that  such  offer  had  not  been  made.  This  is 
not  like  the  case  where  the  purchase-money  is  to  be  paid  and 
the  deed  executed  on  the  same  day.  Here  the  deed  was  to  be 
made  on  payment  of  the  residue  of  the  purchase-money;  and 
it  is  therefore  sufficient  for  the  plaintiff,  if  he  offered  the  deed 
before  he  commenced  the  suit. 

The  record  does  not  show  what  evidence  was  given  on  the 
trial,  or  that  any  objection  was  made  to  the  proceedings  subse- 
quent to  the  sustaining  of  the  demurrer  to  the  special  plea. 
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Ter  Curiam. — The  judgment  is  affirmed  with  5  per  cent, 
damages  and  costs. 

J.  S.  Newman,  for  the  plaintiffs. 

G,  H.  Dunn,  P.  L.  Spooner,  and  P.  A.  Hackelman,  for  the 
defendant. 


[*410]  *Cox  and  Another  v.  Wells. 

PLEADrXG. — In  this  suit,  which  was  on  a  promissory  note,  a  plea  similar  to  the 
special  plea  in  the  preceding  case  of  Cox  et  al.  v.  Hazard,  was  held  to  be  bad. 

Conveyance  of  Wife's  Interest. — A  conveyance  of  real  estate  executed 
and  acknowledged  by  husband  and  wife,  but  in  the  body  of  wliich  the 
wife's  name  is  not  inserted,  does  not  convey  the  interest  of  the  wife  in  the 
premises,  t^a) 

ERROR  to  the  Rush  Circuit  Court. 

Blackford,  J. — Assumpsit  brought  by  Wells,  as  assignee 
of  one  James  Conwell,  against  Cox  and  Morrow  on  a  promis- 
sory note.  The  note  was  dated  on  the  1st;  oi  December,  1836, 
and  was  payable  to  Conwell  or  order  three  years  after  date. 

Pleas,  1,  Non  assumpsit.  2,  That  the  note  was  given  in 
part  consideration  of  lots  numbered  19  and  20  in  the  town  of 
Laurel;  that  upon  the  execution  of  the  note,  the  payee  gave 
to  the  defendants  his  title-bond,  the  condition  of  which  (aftea* 
reciting  that  he  had  received  one-third  of  the  purchase-money, 
and  the  defendants'  note  for  the  residue  payable  in  three  years) 
was,  that  he  would  execute  to  the  defendants  a  deed  for  said 
lots  with  relinquishment  of  dower,  upon  payment  of  the  resi- 
due of  the  purchase-money;  that  the  note  sued  on  was  for  said 
residue  of  the  purchase-money ;  and  that  the  payee  did  not  on 
the  1st  oi  December,  1839,  or  at  any  time  previously,  make  or 
offer  to  make  to  the  defendants  a  deed  for  said  lots,  nor  at  any 
time  afterwards  until  the  18th  of  September,  1840;  wherefore 
the  consideration  of  the  note  had  failed. 

(n)Daiiis  V.  Bartholomew,  3  Iiid.,  485. 
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Replication  to  the  special  plea,  that  on  the  15th  of  Septem- 
ber, 1840,  the  plaintiff  tendered  to  the  defendants  a  deed  for 
said  lots  with  relinquishment  of  dower,  executed  by  said  James 
Conwell  and  his  wife,  which  tender  was  prior  to  the  commence- 
ment of  this  suit;  wherefore  the  consideration  of  the  note  had 
not  failed. 

The  defendants  craved  and  obtained  oyer  of  the  deed  men- 
tioned in  the  replication,  the  substance  of  which  deed  is  as 
follows:  This  indenture  witnesseth  that  the  parties  to  this 
agreement  having  considered,  &c.,  do  mutually  agree  as  fol- 
lows, viz.,  James  Conwell,  the  party  of  the  first  part,  agrees, 
&c. ;  and  we  Robert  S.  Cox  and  Charles  W.  Morroio,  the  party 
of  the  second  part,  &c.,  have  purchased  of  the  said 
[*411]  *party  of  the  first  part  lots  numbered  19  and  20,  in 
tlie  town  o^  Laurel,  and  have  paid  to  the  party  of  the 
first  part  the  sum  of,  &c.  The  party  of  the  first  part  hath 
granted,  bargained  and  sold,  and  by  these  presents  doth  grant, 
bargain  and  sell  to  the  said  party  of  the  second  part,  and  to 
their  heirs  and  assigns,  the  above  described  premises,  &c.  The 
party  of  the  first  part  binds  himself,  &c.,  to  the  said  party  of 
the  second  part,  <&c.,  to  defend  said  lots  against  the  claims  of 
all  persons,  (&c.  In  testimony  whereof,  the  said  James  Comcell 
and  Wmefo7xl  Conwell,  his  wife,  have  hereunto  set  their  hands 
and  seals  this  5th  of  September,  1840.  James  Conwell,  (seal,.) 
Wineford  Conwell,  (seal.) 

There  is  a  certificate  of  a  justice  of  the  peace  in  the  usual 
form  indorsed  on  the  deed,  stating  the  acknowledgment  of  the 
deed  by  the  said  Conwell  and  wife,  the  wife  being  examined 
separately,  &c. 

Oyer  as  aforesaid  of  the  deed  having  been  obtained  by  the 
defendants,  they  demurred  generally  to  the  replication;  but 
the  demurrer  was  overruled. 

The  cause  was  submitted  to  the  Court  on  the  general  issue, 
and  judgment  rendered  for  the  plaintiff. 

On  the  trial,  the  plaintiff  proved  the  execution  of  the  note 
and  of  ConweWs  title  bond.  He  also  proved  that  on  the  15th 
of  September,  1840,  he  tendered  to  the  defendants  a  deed  for 
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the  lots  aforesaid,  the  substance  of  which  deed  we  have  already 
stated,  oyer  of  it  having  been  given  to  the  defendants.  The 
deed  was  objected  to  by  the  defendants,  but  the  objection  was 
overruled. 

The  replication  to  the  special  plea  is  bad  because,  as  we  shall 
presently  shoAV,  the  deed  alleged  to  have  been  tendered  is  insuf- 
ficient. The  special  plea  is  also  bad.  Cox  et  al.  v.  Hazard, 
decided  at  this  term.  The  deed  offered  in  evidence  by  the 
plaintiff,  and  shown  on  oyer,  does  not  convey  the  interest  of 
ConioeWs  wife  in  the  premises;  her  name  not  being  inserted  in 
the  body  of  the  deed.  Catlin  v.  Ware,  9  Mass.,  209 ;  Jjiifkin 
V.  Curtis,  13  Mass.,  223.  The  conveyance  tendered,  therefore, 
was  not  such  a  one  as  the  defendants  were  entitled  to  under 

their  contract  with  Conwell. 
[*41 2]         ^Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

J.  S.  Newman,  for  the  plaintiffs. 

G.  H.  Dunn,  P.  L.  Spooner,  and  P.  A.  Hackleman,  for  the 
defendant. 


The  Richmond  Manufacturing  Company  v.  Davis. 

Alteration  of  Instrument. — An  alteration  in  a  bond  or  deed  made  after 

its  execution  in  a  material  part,  without  the  consent  of  the  parties,  vitiates 

the  instrument.     But  if  the  alteration  were  made  with  consent  of  parties, 

the  instrument  is  valid. (a) 
3ame— Filling  Blanks. — Whether  blanks  left  in  a  bond  when  it  was  signed 

and  sealed,  and  which  were  afterwards  filled  up,  had  been  filled  up  with 

the  ©bligor's  consent,  is  a  question  for  the  jury. 
Practice  in  Supreme  Court. — The  Supreme  Court  will  not  interfere  with 

the  finding  of  the  Circuit  Court  on  a  question  of  fact  submitted  to  it.  if  the 

testimony  be  conflicting. 

ERROR  to  the  Madison  Circuit  Court. 

Sullivan,  J. — Debt  by  the  plaintiffs  against  the  defendant 

{a)Grimes  t.  Piersol,  25  Ind.,  246. 
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and  one  Sim  on  a  sealed  bill.  Davis  pleaded  non  est  factum. 
Sim  made  default.  The  cause  was  tried  by  the  Court.  On 
the  issue,  the  Court  found  for  the  defendant  Davis.  Judgment 
was  entered  against  Sim. 

The  note  sued  on  was  for  the  sum  of  $180,  payable  to  th 
plaintiffs.  On  the  trial,  the  deposition  of  a  witness  was  read 
which  stated  that  he,  the  deponent,  was  the  subscribing  witness 
to  the  note,  and  that  "  when  he  was  called  in  to  see  the  note 
signed  it  was  blank  so  far  as  related  to  their  names  and  to  the 
amount,  and  when  he  witnessed  it,  it  was  changed  only  by  the 
addition  of  the  names  of  the  signers,  and  the  blank  as  to  the 
amount  still  remained."  There  is  some  obscurity  in  the  state- 
ment of  the  witness  as  above  given  from  his  deposition.  The 
parties,  however,  agree  that  the  note,  after  it  was  signed  and 
sealed,  was  blank,  both  as  to  the  payee's  name  and  to  the 
amount.  The  witness  further  stated  that  Davis  and  Sim,  at 
the  time  of  signing  the  note,  said  that  it  was  to  be  used  at  the 
paper  mill  of  Sheets  and  Yandes,  at  Indianapolis,  for  the  pur- " 
chase  of  paper,  and  that  the  quantity  of  paper  that  Sim  pro- 
posed to  get  could  not  then  be  stated,  but  it  would  amount  to 
$40.00  or  $50.00  in  value.  Sim  took  possession  of 
[*413]  the  note  and  passed  it  to  the  *plaintiffs.  The  ques- 
tion is,  whether  the  note  is  binding  on  Davis. 

An  alteration  in  a  bond  or  deed  after  its  execution,  in  a 
material  part,  without  the  consent  of  the  parties,  vitiates  the 
instrument.  But  if  the  alteration  be  made,  even  in  a  material 
part,  with  the  consent  of  the  parties,  it  is  valid.  We  are  aware 
that  there  is  a  diversity  of  opinion,  as  to  whether  consent  even 
will  give  validity  to  a  deed  that  has  been  altered  after  execu- 
tion in  a  material  part,  but  the  weight  of  authority  is  that  it 
will.  Hudson  v.  Revett,  5  Bingh.,  368;  1  Greenl.  Ev.,  635, 
and  note  8;  Woolley  v.  Constant,  4  J.  E,.,  54.  The  principle 
was  also  recognized  by  this  Court  in  the  case  of  The  State  v. 
J^olke,  Nov.  term,  1843.  The  case  of  Texira  v.  Evans,  cited  in 
1  Anstr.,  228,  resembles  in  some  respects  the  one  under  consid- 
eration. A  bond  was  signed  in  blank,  and  given  to  an  agent 
with  instructions  to  raise  money  upon  it.     It  was  negotiated 
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and  filled  up  by  the  agent,  and  it  Avas  held  to  be  a  good  bond. 
That  decision  has  been  questioned  both  in  England  and  in  the 
United  States,  but  there  are  several  recent  decisions  that  sus- 
tain it.  blasters  v.  Miller,  4  T.  R.,  320;  Knapp  v.  Maltby,  13 
Wend.,  587;  22  Wend.,  348.(1)  And  a  bond  executed  in 
blank  as  to  a  material  part,  with  parol  authority  to  an  agent 
to  fill  up  the  blank  and  deliver  it,  which  he  did,  was  held 
valid.  Ex  parte  Kerioin,  8  Co  wen,  118.  In  neither  of  those 
cases,  however,  did  the  agent  transcend  his  authority;  and  it 
is  to  be  observed,  that  in  all  the  cases  that  sustain  as  valid  a 
bond  imperfectly  executed  and  afterwards  completed,  the  con- 
sent of  the  obligor  is  established.  We  have  been  cited  to  the 
case  of  the  Bank  of  St.  Clairsville  v.  Smith  et  al.,  5  Ohio  R., 
222,  as  maintaining  a  contrary  doctrine;  but  that  case  turned 
upon  the  construction  of  the  statute  of  OJdo  relative  to  the 
negotiability  of  sealed  bills.  This  Court  however  has  decided, 
that  the  statute  of  this  State  on  the  same  subject  will  not  bear 
6uch  a  construction.     Lewis  v.  Wilson,  5  Blackf.,  370. 

It  is  always  a  matter  of  fact  for  the  jury  to  decide,  whether 
consent  was  given  or  not,  and  that  brings  us  to  the  point  upon 
which  this  case  must  turn.  The  testimony  is,  that  at  the  time 
the  note  was  signed  and  sealed  by  Davis,  it  was  said  that 
it  was  to  be  used  at  the  mill  of  Sheets  and  Yandes,  and  for 

the  purchase  of  paper  that  should  not  exceed  in 
[*414]     *amount  $50.     Opposed  to  this  is  the  circumstance 

that  there  was  a  blank  left  for  the  names  of  the 
payees,  as  well  as  for  the  amount,  and  the  inquiry  arises, 
why,  if  the  note  was  to  be  negotiated  at  the  mill  of  Sheets  and 
Yandes',  v/as  it  not  made  payable  to  them  in  the  first  instance? 
These  conflicting  facts  and  circumstances  Avere  necessary  to  be 
weighed  and  decided  by  the  tribunal  whose  duty  it  is  to  decide 
matters  of  fact,  and  they  have  been  so  decided  in  favour  of  the 
defendant.  If  upon  this  testimony  the  Court,  which,  by  con- 
sent of  the  parties,  was  substituted  for  a  jury,  were  authorized 
to  decide  tliat  Davis  did  not  consent  to  the  alteration,  their 
decision  must  stand,  for  it  has  been  the  unvarying  practice  of 
this  Court  to  leave  the  verdict  of  a  jury  undisturbed  on  a 
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question  of  fact,  where  the  testimony  hus  been  conflicting.  We 
tliink  the  testimony  taken  together  was  of  such  a  character,  as 
that  the  Court  might  decide  that  it  did  not  establish,  to  their 
satisfaction,  the  consent  required.  The  fact  then  being  decided 
by  the  tribunal  chosen  by  the  parties  for  that  purpose,  that 
Davis  did  not  consent  to  the  note  as  it  now  stands,  either 
before  or  after  it  was  filled  up,  we  can  do  no  otherwise  than 
affirm  the  judgment  of  the  Circuit  Court. 

Fer  Curiam. — The  judgment  is  affirmed  with  costs. 

C.  Fletcher,  0.  Butler,  and  S.  Yandes,  for  the  plaintiffs. 

H.  and  H.  Brown,  for  the  defendant. 

(l)The  case  of  Texira  v.  Evans,  cited  in  the  text,  is  expressly  overruled  in 
England,  on  the  ground  that  to  allow  the  blank  to  be  filled  up  by  an  agent 
appointed  by  parol,  and  then  delivered  in  the  absence  of  the  principal,  as  a 
deed,  would  be  a  violation  of  the  principle,  that  an  attorney  to  execute  and 
deliver  a  deed  for  another  must  himself  be  appointed  by  deed.  Hibblewhite 
V.  McMorine,  6  M.  &  W.,  200. 


Heaton  V.  Collins,  on  Appeal. 

IN  debt  against  A  and  B,  the  process  was  served  on  the 
former  only,  but  both  afterwards  appeared  to  the  suit.  A 
pleaded  to  the  action;  B  said  nothing.  The  cause  was  sub- 
mitted to  the  Court,  and  judgment  rendered  against  A  alone. 
Meld,  that  the  judgment,  being  against  only  one  of  the  defend- 
ants, was  erroneous.     Tipton  v.  Barron,  5  Blackf.,  154. 


'"^415]         *Ha WORTH  V.  Maxwell,  in  Error. 

A  SCIRE  FACIAS  on  the  transcript  of  a  justice's  judg- 
ment for  execution  against  real  estate,  must  show  that  the 
transcript  of  the  judgment  and  proceedings  was  certified  by 
the  justice,  as  well  as  filed  in  the  clerk's  office.     R.  S.,  1838, 

p.  375. 
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Carpenter  and  Others  v.  Montgomery 

Legislative  Power. — The  Legislature  may  declare  statutes  in  force  from 
and  after  their  passage  in  cases  of  emergency ;  and  of  the  existence  of 
the  emergency,  tlie  Legislature  is  the  judge.(a) 

Final  Kecord — Costs. — The  clerks  of  the  Circuit  Courts  are  not  authorized 
to  make  a  final  record  in  any  cause,  at  the  costs  of  the  losing  party,  except 
in  certain  cases,  unless  such  party  direct  tlie  record  to  be  made. 

ERROR  to  the  Gibson  Circuit  Court. 

Dewey,  J. — Motion  to  tax  costs.  The  following  are  the 
facts:  At  the  March  term,  1843,  of  the  Gibson  Circuit  Court, 
an  action  of  assumpsit  between  Carpenter  and  others,  who  are 
the  plaintiffs  in  error,  and  3Iontgomery  and  others,  was  tried, 
and  the  verdict  and  judgment  were  for  the  defendants.  The 
clerk  of  the  Court,  who  is  the  defendant  in  error,  without  any 
directions  from  the  plaintiffs,  made  up  a  final  record  of  the 
cause,  and  taxed  against  them  the  usual  fees  for  so  doinir. 
Afterwards,  on  the  8th  day  of  May,  1843,  the  statutes  of  that 
year  were  deposited  in  the  office  of  the  clerk  of  the  Gibson 
Circuit  Court.  At  the  March  term,  1844,  the  plaintiffs, 
having  giyen  the  clerk  due  notice,  moved  the  Court  to  disal- 
low the  fees  charged  for  the  final  record.  The  parties  ap- 
peared; the  motion  was  heard  and  overruled. 

We  think  the  decision  was  wrong.  By  a  statute  passed  in 
January,  1843,  it  was  provided,  that  no  final  record  should  be 
made  by  the  clerks  of  the  Circuit  Courts,  at  the  costs  of  the 
losing  party  in  any  cause,  except  in  criminal  cases,  cases  in 
chancery  on  final  hearing,  in  actions  in  which  the  title  to  real 
;state  had  been  tried  and  determined,  or  in  Mdiicii  heirs,  execu- 
tors, administrators,  or  guardians  were  parties,  unless 
[*416]  ^'the  losing  party  should  direct  the  record  to  be 
made.  The  act  was  declared  to  be  in  force  from  and 
after  its  passage.  Laws,  1843,  68,  69.  The  cause  in  which 
the  clerk. made  up  the  final  record  was  not  within  any  of  the 
exceptions  of  the  statute.     By  the  constitution  of  this  State, 

(a)0eiWi7e  v.  The  Stale,  29  Iiiii.,  400;  11  Id.,  424. 
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statutes  are  not  to  be  iu  force  until  they  are  published  in 
print,  unless  in  cases  of  emergency.  Of  the  existence  of  the 
emergency  the  Legislature  must  necessarily  be  the  judges; 
and  when  they  deem  it  to  exist,  they  have  the  right  to  declare 
a  statute  in  force  from  and  after  its  passage.  They  have  exer- 
cised that  right  with  regard  to  the  law  under  consideration. 
Consequently,  as  the  clerk  made  up  the  final  record  after  the 
passage  of  the  act,  and  without  instructions  to  do  so,  he  had 
no  right  to  charge  fees  for  it.  The  motion  to  disallow  that 
charge  should  have  been  granted. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &g. 

C.  I.  Battell  and  C.  Baker,  for  the  plaintiffs. 

W.  W.  Wick  and  L.  Barbour,  for  the  defendant 


Collins  v.  Love,  on  Appeal. 

4l  count  in  malicious  prosecution  alleged  that  the  de- 
fendant, intending,  &c.,  went  before  a  justice,  &c.,  and  falsely, 
&Q.,  and  without,  &c.,  charged  the  plaintiff,  &c.,  and  there- 
upon falsely,  &c.,  and  without,  &c,,  procured  the  justice  to 
make  his  warrant,  &c.  Held,  that  the  count  was  not  objec- 
tionable because  the  alleged  charge  did  not  authorize  the 
issuing  of  the  warrant. 

A  count  in  such  action  stated  that  the  defendant  contriving, 
&c.,  heretofore,  viz.,  on  &c.,  at,  &c.,  falsely  and  maliciously, 
and  without  any  reasonable  or  probable  cause  whatever, 
charged  the  plaintiff  with  having  committed  perjury,  and 
with  having  wilfully  and  feloniously,  &c.,  sworn  false,  &c., 
and  on  the  last-mentioned  charge,  on,  &c.,  at,  &c.,  falsely  and 
maliciously,  and  without  any  reasonable  or  probable  cause 
whatever,  procured  the  plaintiff  to  be  arrested  by  his  body, 
and  to  be  imprisoned  for  the  space  of  twelve  hours, 
[*417]     *and  until  the  defendant,  afterwards,  on,  &c.,  at,  &c., 
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fiilsely  and  maliciously,  and  without  any  reasonable  or  proba- 
ble cause  Avhatever,  procured  tlie  plaintiff  to  be  conveyed 
in  custody  before  Aaron  Mote,  and  then  and  there  being  a 
justice  of  the  peace,  &c.,  to  be  examined,  etc.;  that  said  jus- 
tice, having  heard  and  considered  all  that  the  defendant  could 
ray  against  the  plaintiff,  touching  and  concerning  the  said  sup- 
posed offense,  adjudged  that  tlie  plaintiff*  was  not  guilty,  <tc., 
and  caused  him  to  be  discharged,  &c.  To  the  plaintiff^s  dam- 
age, &c.  Held,  that  this  count  was  not  so  defective  as  to 
authorize  the  Court  to  instruct  the  jury  to  disregard  it. 

In  such  suit  against  A  B,  an  affidavit  charging  the  plaintiff, 
<tc.,  proved  to  have  been  made  by  A  B,  and  agreeing  with 
that  described  in  the  declaration,  is  admissible  evidence  for  the 
plaintiff. 

If  a  count  would  be  considered  good  after  verdict  for  the 
plaintiff,  the  jury  ought  not  to  be  charged  to  disregard  it. 


Lock  WOOD  and  Another  v.  The  State,  in  Error. 

A  JOIKT  scire  facias  will  not  lie  on  a  several  recognizance. 
Thompson  et  ah  v.  The  State,  4  Blackf.,  188;  Hlldreth  v.  The 
State,  5  Id.,  80.  And  the  objection,  when  shown  by  the  scire 
facias,  may  be  assigned  for  error.  Chandler  v.  The  State,  5 
Blackf,  471. 


Ryhn  and  Wife  v.  Cochran. 

Chancery  Pkactice. — A  suit  in  chancery  was  ready  for  final  hearing,  under 
the  act  of  1838,  as  soon  as  the  issue  was  completed,  unless  depositions  were 
to  be  taken. 

"Will. — It  was  not  necessar}',  under  the  act  of  1831,  to  the  validity  of  a  will 
that  it  should  be  recorded  in  the  recorder's  office. 
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APPEAL  from  the  Tippecanoe  Circuit  Court. 

Dewey,  J. — This  was  a  bill  in  equity  to  foreclose  a  mort- 
gage, filed  by  Cochran  against  Ryhn  and  wife  in  the  office  of 
the  clerk  of  the  Tippecanoe  Circuit  Court  on  the  15th  o^  Janu- 
ary, 1842.  The  answer  was  filed  on  the  7th  day  of  the  next 
term  commencing  on  the  28th  o^  February,  1842.  It 
[*418]  *admits  the  debt  and  mortgage  as  stated  in  the  bill; 
but  alleges  that  the  consideration  of  the  debt  and 
mortgage  was  the  purchase  by  Ryhn  from  the  complainant  of 
the  mortgaged  premises,  which  the  complainant  represented  he 
held  by  a  clear,  unincumbered  title  in  fee-simple;  that  Ryhn, 
believing  the  representation  to  be  true,  purchased  the  property, 
took  a  warranty  deed  for  it,  and  gave  the  mortgage  mentioned 
in  the  bill,  executed  by  himself  and  wife,  to  secure  the  pay- 
ment of  the  purchase-money;  that  he  afterwards  discovered 
that  the  complainant's  title  was  not  good;  that  one  James 
Cochran  formerly  owned  the  property,  and  devised  it  to  his 
daughter  Margaret  C.  Cochran,  one  of  his  heirs  at  law ;  that 
she  intermarried  with  one  Joseph  Cochran,  and  joined  him  in 
a  deed  of  conveyance  of  it  to  the  complainant,  who  sold  it  to 
the  defendant  Ryhn,  and  took  the  mortgage  in  question  to 
secure  the  payment  of  the  purchase-money.  The  defect  in  the 
complainant's  title  is  alleged  to  be  in  this, — that  the  will  of 
James  Cochran,  devising  the  property  to  iiis  daughter  Mar- 
garet C,  was  never  "proved  and  recorded ''  legally,  and,  there- 
fore she  took  nothing  by  it.  The  answer  is  made  a  cross-bill. 
On  the  8th  day  of  the  term,  the  complainant  filed  his  answer 
to  the  cross-bill,  and  admits  that  he  represented  his  title  to  be 
perfect;  that  James  Cochran  once  owned  the  mortgaged  prem- 
ises; that  he  devised  them  to  his  daughter  Margaret  C;  and 
that  the  complainant  held  them  by  a  deed  from  her  and  her 
husband.  He  contends  that  the  Mall  was  duly  proved,  and 
*'  recorded  in  the  proper  will  record,"  and  that  his  title  was 
good  and  unincumbered.  On  the  ninth  day  of  the  term  the 
cause  being  called,  the  complainant  moved  the  Court  "to  set  it 
down  "  for  final  hearing  then ;  the  defendants  objected,  but  the 
motion  was  granted;  the  cause  was  heard  and  determined  "on 
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the  bill,  answer,  cross-bill,  answer  thereto,  and  exhibits;"  and 
the  Court  decreed  a  foreclosure  and  sale  of  the  mortg^as^ed 
premises. 

On  the  hearing,  the  complainant  produced  and  read  a  copy 
of  the  will  of  James  Cochran,  and  the  probate  thereof,  duly- 
certified. 

It  is  contended  that  the  Circuit  Court  erred  in  going  into 
the  final  hearing  of  the  cause  at  the  time  it  was  called.  By 
the  chancery  practice  act,  in  force  at  that  time,  an  issue 
might  be  made  up  by  bill  and  answer,  when  a  special 
[*419]  *replication  was  not  necessary,  and  the  issue  being 
completed,  no  continuance  was  given  unless  deposi- 
tions were  necessary.  R.  S.,  1838,  p.  440;  Andrews  v.  Jones, 
3  Blackf.,  440.  The  issue  in  this  cause  was  finished  by  the 
filing  of  the  answer  to  the  cross-bill ;  and  was  of  such  a  nature 
that  no  depositions  were  needed  by  either  party.  Indeed,  the 
only  matter  in  dispute  was  the  validity  of  the  will.  The  evi- 
dence was  all  documentary.  The  defendants  neither  claimed 
the  right  to  file  any  further  pleading,  nor  did  they  pretend  that 
they  were  unprepared  on  the  score  of  absent  evidence.  There 
\\  as  no  valid  objection  to  hearing  the  cause  as  soon  as  the  issue 
was  made. 

It  is  also  urged  that  the  decree  is  erroneous,  on  the  ground 
that  the  complainant  had  no  title  to  the  property  which  he  sold 
to  Ryhn,  and  of  which  he  took  a  mortgage  from  him  to  vSecure 
the  purchase-money.  The  objection  made  to  the  title  is,  that 
the  will  of  James  Cochran  was  invalid  because  it  was  not 
recorded,  in  proper  season,  in  the  office  of  the  recorder  of 
deeds. 

The  language  of  the  statute  of  1831,  which  governs  this 
cause,  is:  "That  proved  wills,  testaments,  and  codicils,  devis- 
ing real  estate,  or  an  interest  therein,  shall  be  admitted  to 
record  in  like  manner  as  proved  conveyances  of  real  estate, 
and  the  records,  and  copies  of  such  records,  shall  be  of  like 
force  and  eifect  as  in  cases  of  conveyances  of  real  estate;  but 
no  lands,  tenements,  or  hereilitaments-,  shall  pass  by  any  will, 
testament,  or  codicil,  to  any  person  or  persons,  devisees  in  such 
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will,  testament,  or  codicil,  who  shall  know  of  the  existence 
thereof,  and  have  the  same  in  their  power  to  control  for  the 
term  of  three  years,  unless  within  that  time,  such  person  or 
jDersons  shall  cause  the  same  to  be  duly  proved  according  to  the 
provisions  of  this  act;  but  such  neglect  shall  be  deemed  fraud- 
ulent, and  shall  avoid  such  devise."  R,.  S.,  1838,  p.  315. 
Admitting  the  place  of  recording  wills,  designated  by  the 
statute,  to  be  the  recorder's  office,  we  do  not  understand  the 
meaning  of  the  language  quoted  to  be,  tliat  they  shall  lose 
their  efficacy  unless  they  are  recorded  within  three  years  after 
the  devisee  has  knowledge  and  control  of  them.  It  is  the 
failure  to  prove  the  will  within  the  specified  time,  which  avoids 
the  devise.  Wills,  &c.,  are  to  be  admitted  to  record  as  deeds 
are,  and  the  records  of  them,  and  the  copies  of  the 
[*420]  ^records,  are  to  have  the  same  effect  as  the  records 
and  copies  of  records  of  deeds  have.  The  recording 
of  a  d^ed  has  never  been  considered  as  essential  to  its  validity. 
It  is  important  only  as  a  mode  of  giving  notice  of  the  exist- 
ence of  the  deed;  and  its  omission  can  be  prejudicial  only  when 
the  want  of  notice  will  give  the  preference  to  a  younger  claim. 

Fer  Curiam. — The  decree  is  affirmed  with  3  per  cent,  dara- 
aares  and  costs. 

D.  Mace,  for  the  appellants. 

Pi,.  A.  Locku'ood,  W.  M.  Jenners,  and  R.  Jones,  for  the 
appellee. 


Atkinson  and  Another  v.  Starbuck. 

Delivery-Bond — Pleading. — Debt  on  a  delivery-bond,  the  condition  recit- 
ing the  ^. /a.,  but  not  the  judgment.  Pleas,  1,  No  consideration ;  2,  The 
bond  was  obtained  by  fraud,  covin,  and  misrepresentation ;  3,  Payment  of 
the  judgment  before  the  execution  issued.  Held,  on  general  demurrer,  that 
the  pleas  were  good. (a) 

t<i)  Ga.i]iur  V.  The  S/ate,  \i  Iiiil.,  548. 
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ERROR  to  the  Washington  Circuit  Court. 

Blackford,  J. — Starbuck  brought  an  iictiou  of  debt  against 
Atkinson  and  another,  before  a  justice  of  the  peace  on  a  deliv- 
ery-bond. The  bond,  which  was  filed  before  the  justice  as  a 
cause  of  action,  is  in  substance  as  follows:  Know  all  men,  &c. 
The  condition  of  the  above  obligation  is  such,  that,  whereas  a 
writ  of  JL.fa.  issued,  &c.,  against  the  above  bound  Jolni  Atkin- 
son at  the  suit  of  Benjamin  Starbuck  for  the  sum  of,  &c.,  wliich 
has  been  levied,  &c.,  on  one  bay  mare,  &c.;  if,  therefore,  the 
said  Atkinson  shall  deliver  to  the  sheriff",  on,  &c.,  the  said  mare, 
to  be  then  and  there  sold  according  to  law,  then  the  above  obli- 
j'ation  to  be  void.  Pleas  as  follows:  1,  No  consideration;  2, 
The  bond  was  obtained  by  fraud,  covin,  and  misrepresentation  ,• 
3,  Payment  of  the  judgment  before  the  execution  issued;  4, 
Similar  to  the  second;  5,  Similar  to  the  third.  Replications 
in  denial  of  the  pleas.  The  cause  was  tried  by  the  justice,  and 
judgment  rendered  for  the  phiintilf.    The  defendants  appealed. 

In  the  Circuit  Court,  the  plaintiff  withdrew  the  replications, 
and  demurred  generally  to  the  pleas.  The  demurrers  were 
sustained;  the  damages  assessed;    and  judgment  rendered  for 

the  plaintiff. 
[*421]  *We  think  the  pleas  are  good  on  general  demurrer. 
As  the  execution  is  recited  in  tlie  bond  sued  on,  the 
defendants  were  estopped  from  denying  the  existence  of  the 
execution.  But  the  judgment  is  not  so  recited,  and  the  defend- 
ants therefore  might  show  there  was  no  judgment,  or  that  it 
had  been  paid.  If,  for  example,  the  execution  issued  without 
any  judgment,  the  goods  were  not  subject  to  the  levy,  and  the, 
plea  of  no  consideration  was  applicable  to  the  case.  It  would 
be  the  same  if  the  judgment  was  paid  before  the  execution 
issued;  and  the  third  and  fifth  pleas,  therefore,  are  substan- 
tially good  as  amounting  to  pleas  of  no  consideration.  To  the 
pleas  of  fraud,  there  can  be  no  objection. 

Pel'  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

A.  C  Grijffitli,  for  the  plaintiffs.  ,   - 

H.  P.  Thornton,  for  the  defendant. 
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Dawson  v.  Compton. 

Attorney  and  Client. — Where  charges  were  filed  against  an  attorney  at 
l:iw,  under  the  statute  of  1838,  for  failing  to  pay  over  money,  &c.,  it  was 
lield  that  the  only  judgment  that  could  be  rendered  against  the  defendant 
was  that  of  suspending  him  from  the  practice  of  tlie  law. 

Same. — The  latter  clause  of  the  statute,  which  provides  that  an  attorney  or 
counsellor  at  law  who  shall  fail  to  pay  over  money  collected,  &c.,  shall  pay 
ten  per  cent.,  &c.,  was  held  to  apply  to  suits  brought  for  the  recovery  of 
the  money. 

Same — Damages. — In  said  proceeding,  by  filing  charges,  &c.,  it  was  held  that 
the  defendant  might  show  the  circumstances  under  which  the  money  had 
been  retained,  in  mitigation,  if  not  in  justification  of  his  conduct. 

APPEAL  from  the  Allen  Circuit  Court. 

Sullivan,  J. — At  the  February  term,  1842,  of  the  Allen 
Circuit  Court,  Compton,  the  defendant  in  error,  filed  charges 
against  Reuben  J.  Dawson  and  Thomas  Johnson,  partners, 
attorneys  and  counsellors  at  law  of  said  Court,  for  refusing  to 
pay  to  him,  after  reasonable  request  made,  moneys  collected 
by  them  as  such  attorneys  for  his  use.  Jolinson,  one  of  the 
defendants,  died  pending  the  suit.  The  defendants  pleaded 
several  pleas.  Three  of  them  were  pleas  of  payment,  setting 
up  matters  of  set-off  under  the  statute.  One  of  them  was  a 
plea  averring  that  the  money  collected  belonged  to 
[*422]  one  ^Grimes,  to  whom,  as  the  plea  alleged,  the  debt 
had  been  assigned  by  Compton.  There  was  another 
plea  by  Johnson  alone,  which,  in  consequence  of  his  death  and 
of  the  matter  pleaded,  need  not  be  noticed.  The  first  and 
second  pleas  were  pleas  of  payment.  To  the  first  there  was  a 
general  demurrer,  which  was  sustained  by  the  Court.  To  the 
second  there  M'as  a  replication  denying  the  payment.  The 
third,  fourth,  and  fifth  pleas  were  rejected  on  motion.  The 
issue  on  the  second  plea  was  tried  by  the  Court,  and  judgment 
lendered  against  the  plaintiff  in  error  for  the  sum  of  $172.66. 

The  judgment  of  the  Circuit  Court  can  not  be  sustained. 
The  proceedings  are  founded  on  the  act  entitled  "An  act  sup- 
})]emental  to  the  act  entitled  an  act  regulating  the  admission 
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and  practice  of  attorneys  and  counsellors  at  law."  R.  S.,  1838, 
p.  86.  The  provisions  of  the  statute  are  that  where  any  attor- 
ney or  counsellor  at  law  shall  collect  for  his  employer  any 
money,  and  shall  neglect  or  refuse  to  pay  the  same  over  on 
being  requested  so  to  do  by  any  person  authorized  to  receive 
the  same,  it  shall  be  lawful  for  such  person,  his  agent  or  attor- 
ney, to  file,  in  the  clerk's  office  of  the  proper  county,  charges 
against  such  attorney  or  counsellor,  setting  forth  the  facts  of 
the  case,  and  give  notice,  &c.;  and  the  Court,  on  hearing  the 
allegations  and  proofs,  if  they  shall  be  of  opinion  that  the 
attorney  or  counsellor  has  collected  the  money  and  has  refused 
to  pay  the  same  to  the  j^erson  entitled  to  receive  it  within  a 
reasonable  time  after  request,  shall  suspend  the  attorney  or 
counsellor  from  the  practice  of  law  in  any  of  the  Courts  of  this 
State,  &c.  The  statute  confers  no  power  on  the  Court  to  pro- 
nounce any  other  judgment  against  the  delinquent  attorney 
than  to  suspend  him  from  the  practice  of  the  law.  The  injured 
client  must  seek  redress  in  another  form  of  action.  This  stat- 
ute, because  it  acts  upon  the  offender  by  a  new  and  summary 
proceeding,  and  is  in  its  character  penal,  should  receive  a  strict 
construction.  The  latter  clause  of  the  act  which  provides  that 
an  attorney  or  counsellor  at  law  who  shall  fail  to  pay  money 
collected  by  him,  &c.,  shall  pay  ten  per  cent.,  &c.,  applies  to 
suits  brought  for  the  recovery  of  the  money. 

We  are  also  of  opinion  tliat  the  Court  erred  in  sustaining 
the  demurrer  to  the  first  plea,  and  in  rejecting  the  third  and 
fifth.    In  this  quasi  prosecution-,  the  defendants  should 
[*423]     be  permitted  *to  show  the  circumstances  under  which 
the  money  was  withheld,  in  mitigation,  if  not  in  jus- 
tification, of  their  conduct. 

Per  Curiam. — The  judgment  is  reversed  with  costs.     Cause 
remanded,  &c. 

W.  H.  Coombs,  for  the  appellant. 
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Gresham  v.  Bowen  and  Another. 


MuiR  V.  Clark,  in  Error. 

A  BILL  in  chancery  for  relief  against  a  usurious  contract, 
must  show  that  the  principal  and  lawful  interest  have  been 
paid  or  tendered;  and  in  the  case  of  a  tender,  the  money  must 
be  brought  into  Court.  Crawford  et  al.  v.  Harvey^  1  Blackf., 
382. 

The  33d  section  of  the  R.  S.,  1843,  p.  582,  respecting  "the 
interest  of  money,"  applies  only  to  bills  of  discovery. 

A  bill  in  chancery  showing  that  the  complainant  has  no 
equity,  may  be  objected  to  at  any  stage  of  the  proceedings. 
Cummins  v.  White  et  al.,  4  Blackf.,  356. 


Gresham  v.  Bowen  and  Another. 

Ca.  Sa. — Practice. — A  ca.  sa.  issued  under  the  statute  of  1838  on  a  justice's 
judgment,  without  a  previous  return  of  nulla  bona  to  a  fi.fa.,  or  an  affidavit 
filed  as  prescribed  by  the  statute,  is  illegal;  and  a  bond  for  the  prison- 
limits,  executed  upon  the  arrest  of  the  judgment-debtor  on  a  ca.  «o.  so 
issued,  is  without  consideration. 

ERROR  to  the  Carroll  Circuit  Court. 

Dewey,  J. — A.  H.  and  N.  W.  Bowen  brought  an  action  of 

debt  against  Hamilton  and  Gresham,  on  a  prison-bounds  bond. 

The  declaration  sets  forth  the  recovery  of  a  judgment  by  the 

plaintiffs  below  against  Hamilton  before  a  justice  of  the  peace, 

the  issuing  of  a   ca.  sa.   upon   the    judgment,   the   arrest   of 

Hamilton  upon  the  execution,  and  the  giving  of  the  bond  by 

Hamilton  and    Gresham,  upon   which   the  action   is   founded. 

The  condition  of  the  bond  is,  that  Hamihton  should  attempt 

no   manner   of  escape,   but   should    remain   a   true   prisoner 

within    the    prison-bounds.      Breach,   that    Hamilton 

[*424]     did  *not   remain   a   true   prisoner,   but   escaped   and 

went  at  large  beyond  the  prison-bounds,     A  return 
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of  "not  found"  was  suggested  as  to  Hamilton.  Gresham  de- 
murred to  a  part  of  the  declaration,  and  the  demurrer  was 
correctly  overruled.  He  then  pleaded  three  pleas,  two  of 
which,  the  first  and  the  third,  were  properly  decided  to  be  bad 
upon  demurrer. 

The  second  plea  was,  that  no  return  of  nulla  bona  had  been 
made,  nor  affidavit  filed  before  the  justice,  previously  to  issu- 
ing the  execution  on  which  Hamilton  was  arrested.  A  general 
demurrer  to  this  plea  was  sustained.  Damages  assessed  by  the 
Court  by  consent  of  the  parties;  and  final  judgment  for  the 
plaintiifs. 

The  judgment  is  erroneous.  To  authorize  the  justice  to 
i.ssue  the  ca.  sa.  on  Avhich  Hamilton  was  arrested,  there  should 
liave  been  a  return  of  no  goods  found  to  a  Jieri  facias,  or  an 
Jiffidavit,  prescribed  by  the  statute,  filed  with  the  justice.  R. 
S.,  1838,  p.  381.  The  plea  negatives  both  the  return  and  the 
?^ffidavit,  and  consequently  shows  that  the  ca.  sa.  was  illegally 
issued.  The  arrest  of  Hamilton,  therefore,  was  unlawful  so  far 
as  the  plaintiifs  were  concerned,  and  the  bond  for  the  prison- 
bounds  was  executed  without  consideration.  The  demurrer  to 
vhe  second  plea  should  have  been  overruled. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

H.  P.  Biddle,  for  the  plaintifi*. 

A.  L.  Robinson,  for  the  defendants. 


Moody  v.  The  State,  in  Error. 

AN  indictment  can  not  be  sustained  without  proof  that  the 
offense  was  committed  in  the  county  where  the  venue  is  laid. 
1  Chitt.  C.  L.,  557. 

The  caption  of  an  indictment  may,  by  leave  of  the  Court, 
be  amended  by  the  prosecuting  attorney.     1  Chitt.  C.  L.,  335. 
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Johnson,  Adminifitrator,  v.  Robertson  and  Another,  Executors. 


r*426]     *JoHNsoN,  Administrator,  v.  Robertson  and  An- 
other, Executors. 

"Widow's  Portion. — A  widow  has  no  claim  on  her  deceased  husband's  estate, 
relative  to  the  $100  worth  of  personal  property  allowed  her  by  the  act  of 
1838,  if  she  fail  to  select  the  property  before  the  sale  of  it  by  the  executor. 

ERROR  to  the  Shelby  Probate  Court. 

Sullivan,  J. — Semela  Campbell,  the  complainant'o  intestate, 
filed  a  bill  against  the  defendants  as  the  executors  of  Joses 
Campbell,  deceased,  her  late  husband,  praying  that  the  proceeds 
of  certain  articles  of  property  mentioned  in  the  bill,  be  paid  to 
her  by  the  executors  in  lieu  of  the  $100  worth  of  property, 
which,  by  the  law  then  in  force,  she  was  authorized  to  select 
from  the  personal  estate  of  her  deceased  husband,  and  retain 
without  accounting  therefor,  &c.  Pending  the  suit,  Semela 
Campbell  died,  and  the  suit  progressed  in  the  name  of  her 
administrator,  the  present  complainant. 

The  prayer  lor  relief  is  founded  on  the  following  facts  set 
forth  in  the  bill:  In  December,  1838,  Semela  and  Joses  Camp- 
bell were  married;  in  April,  1841,  on  account  of  ill-treatment 
from  her  husband,  and  for  the  preservation  of  her  health, 
she  left  him  and  removed  to  the  State  of  Illinois,  M'here  she 
remained  until  she  heard  of  his  death;  that  three  or  four 
months  after  his  death,  she  returned  to  Shelby  county  in  this 
State,  where  he  died,  and  found  on  her  arrival  that  the  defend- 
ants, as  the  executors  of  her  late  husband,  had  inventoried  and 
sold  all  his  personal  property  amounting  to  about  $593.  The 
bill  then  enumerates  certain  articles  of  property,  which  had 
been  sold  by  the  executors  as  the  property  of  Joses  Campbell^ 
and  prays  that  the  defendants  may  be  decreed  to  pay  the  sum 
for  which  they  sold.  Tlie  defendants  demurred  to  the  bill. 
The  demurrer  was  allotted,  and  the  bill  dismissed. 

The  act  of  1838,  sect.  10,  R.  S.,  1838,  p.  238,  which  is  the 
law  governing  this  case,  after  declaring  that  the  widow  of  any 
decedent  shall  be  entitled  to  one-third  of  his  personal  property 
in  the  distribution  thereof,  after  the  payment  of  debts,  and  that 
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she  may  select  one-third  of  the  goods  at  the  valuation,  &c.,  fur- 
ther provides  that  such  widow,  over  and  above  the 
[*426]  privileges  aforesaid,  may  select  at  the  time  of  *val- 
uation  $100  in  value  of  the  personal  estate  of  her 
deceased  husband,  for  which  she  shall  not  be  required  to 
account,  &c. 

The  only  question  that  need  now  be  decided  is  whether  the 
widow,  having  failed  to  make  the  selection  of  the  $100  worth 
of  property  allowed  her  by  the  statute,  before  the  sale  of  it  by 
the  executors,  can  turn  round  and  make  that  amount  a  charge 
upon  the  estate.  We  are  of  opinion  she  can  not.  If  we  were 
to  follow  the  statute  literally,  we  should  be  compelled  to  say  that 
she  must  make  her  selection  at  the  very  time  the  property  is 
inventoried  and  valued,  and  that  if  she  failed  to  do  so,  her 
right  to  select  was  gone.  We  think,  however,  the  statute  will 
bear  a  more  liberal  construction,  and  that  the  selection  may  be 
made  at  any  time  before  the  goods  pass  out  of  the  hands  of  the 
executor  or  administrator.  It  is  the  widow's  privilege  to  select 
for  her  own  use  $100  worth  of  the  personal  property.  The 
executor  or  administrator  is  not  bound  to  set  apart,  and  tender 
to  her,  property  of  the  requisite  amount.  The  articles  are  to  be 
of  her  own  selection,  and  if  she  does  not  select  before  they  have 
passed  into  other  hands,  she  must  be  presumed  to  have  waived 
her  privilege. 

The  Legislature,  in  the  R.  S.  of  1843,  in  order  to  remedy 
what  was  supposed  to  be  a  defect  in  the  statute  of  1838,  passed 
an  amendatory  act,  in  which  it  is  provided  that  a  widow,  when 
the  property  of  her  deceased  husband  shall  have  been  sold 
without  a  selection  being  first  made  by  her,  shall  be  entitled  to 
receive  out  of  the  proceeds  of  the  sale  the  amount  in  money, 
according  to  the  value  of  the  property  she  was  authorized  to 
retain.  The  last  named  statute  assists  us  in  construing  the 
statute  on  which  the  claim  in  this  bill  is  founded. 

Fer  Curiam. — The  decree  is  affirmed  with  costs. 

J.  Morrison  and  S.  Major,  for  the  plaintiff. 

H.  Mayheiv,  for  the  defendants. 
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[*427]  *DoTY  V.  The  State. 

Criminal  Law — Change  of  Venue. — In  a  criminal  cause  taken  by  » 
change  of  venue  from  one  Circuit  Court  to  another,  the  record  on  a  writ  of 
error  must  show,  not  only  that  the  Court  before  which  the  indictment  was 
found,  but  also  that  the  Court  which  tried  the  cause,  had  jurisdiction  of  the 
ofren8e.(a) 

Same— Jurisdiction.— The  jurisdiction  of  the  Court  that  tried  the  cause 
can  be  shown  only  by  a  statement,  in  the  nature  of  a  caption  to  its  pro- 
ceedings, that  the  indictment  was  filed  there ;  and  that  the  prisoner  was 
tried  upon  it.(6) 

Same — Indictment. — The  indictment  should  also  constitute  a  part  of  the 
record  of  the  last-mentioned  Court. 

♦Same — Instructions  to  Jury. — The  Court,  on  the  trial  of  such  cause, 
instructed  the  jury  as  follows:  "If  the  defendant  has  omitted  to  avail 
himself  of  evidence  within  his  reacli,  by  which  he  might  have  repelled 
that  which  was  offered  to  his  prejudice,  his  omission  to  do  so  supplies  a 
strong  presumption  that  the  charge  is  well  founded."  Held,  that  the  in- 
struction was  erroneous.. 

ERROR  to  the  Allen  Circuit  Court. 

Dewey,  J. — This  was  an  indictment  found  in  the  Steuben 
Circuit  Court  against  the  plaintiff  in  error,  for  the  murder  of 
Lorenzo  G.  hoyes.  The  prisoner,  upon  his  arraignment,  hav- 
ing pleaded  not  guilty,  a  jury  was  impanneled  for  his  trial. 
The  jury,  not  being  able  to  agree  upon  their  verdict,  were 
discharged  with  the  consent  of  the  prisoner,  who,  thereupon, 
aj)plied  for  and  obtained  a  change  of  venue.  The  cause  was 
ordered  to  the  county  of  Allen  for  trial,  and  the  clerk  was 
directed  to  transmit  a  transcript  of  the  proceedings,  and  the 
original  papers,  to  the  Circuit  Court  of  that  county.  The 
transcript  containing  a  copy  of  the  indictment  was  dulv  filed 
according  to  the  order;  and  tlie  Circuit  Court  of  Allen  county 
proceeded  to  try  the  prisoner  upon  the  issue  joined  in  the 
Steuben  Circuit  Court.  The  trial  resulted  in  the  conviction 
of  the  prisoner  of  murder  in  the  second  degree,  and  his  being 
sentenced  to  the  State  Prison   at  hard  labour  for  life.      But 

(a)PvlUngy.  The  Stale,  IG  Ind.,  4r.8. 
{h)Uull  V.  The  Slate,  23  lud.,  150;  IG  Id.,  9.1. 
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it  does  not  appear  tliat  the  indictment  was  ever  filed,  or  re- 
corded, in  the  Allen  Circuit  Court.  For  aught  that  was  shovvn, 
the  prisoner  was  tried  on  the  transcript  of  the  proceedings 
in  the  Steuben  Circuit  Court. 

Among  other  instructions  given  to  the  jury,  and  excepted 
to  by  the  prisoner,  is  the  following,  viz.:  "That  if  the  defend- 
ant has  omitted  to  avail  himself  of  evidence  within  his  reach,  by 
which  he  might  have  repelled  that  which  was  offered 
[*428]     to   *his   prejudice,  his  omission  to  do  so  supplies  a 
strong  presumption  that  the  charge  is  well  founded." 

The  questions  presented  for  our  consideration  are,  1,  Does 
the  record  show  that  the  Allen  Circuit  Court  had  the  riffht  to 
take  cognizance  of  the  cause?  and,  2,  Was  the  charge  to  the 
jury  right? 

Whenever  a  criminal  cause  is  removed  from  an  inferior  to 
a  superior  Court,  by  certiorari,  or  writ  of  error,  the  caption  of 
the  indictment  must  show  that  the  Court,  before  which  the 
indictment  was  found,  had  jurisdiction  of  the  offense  charged 
against  the  prisoner.  1  Chitt.  C.  L.,  327.  It  is  evident  that, 
under  our  practice  of  changing  the  venue  in  criminal  cases 
from  one  Circuit  Court  to  another,  it  must  appear  on  a  writ 
of  error,  not  only  that  the  Court  before  which  the  indictment 
was  found,  but  also  the  Court  which  tried  the  cause,  had  juris- 
diction of  the  offense.  The  jurisdiction  of  the  latter  Court 
can  only  be  shown  by  a  statement,  in  the  nature  of  a  caption 
to  its  proceedings,  that  the  indictment  was  there  filed,  and 
that  the  prisoner  was  tried  upon  it.  The  indictment  should 
also  constitute  a  part  of  the  record  of  that  Court.  The  record 
before  us  contains  no  statement  that  the  indictment  was  ever 
filed  in  the  Allen  Circuit  Court,  nor  that  the  prisoner  was  put 
to  his  trial  upon  it;  nor  does  it  appear  to  have  been  recorded 
there.  The  transcript  containing  a  copy  of  the  indictment 
was  filed;  but  it  was  the  indictment  itself,  and  not  a  transcript 
of  the  proceedings  of  the  Steuben  Circuit  Court,  which  could 
authorize  the  Allen  Circuit  Court  to  exercise  jurisdiction  over 
the  cause.  The  omission  to  show  jurisdiction  in  the  Court 
bolow  must  be  fatal  to  its  judgment. 
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But  independently  of  this  point,  there  is  an  error  in  the 
charge  to  the  jury  which  must  have  reversed  the  judgment. 
It  is  undoubtedly  true,  that  when  circumstances  are  proved 
which  induce  a  strong  suspicion  of  the  prisoner's  guilt,  but 
Avnich,  if  untrue,  it  is  manifest  he  can  disprove,  or,  if  recon- 
cileable  with  his  innocence,  he  can  explain,  and  he  fails  to 
disprove  or  explain  them,  the  jury  are  authorized  to  draw 
from  such  failure  a  forcible  inference  against  him.  2  Stark. 
Ev.,  937.  But  this  inference  is  merely  a  presumption  of  fact, 
and  does  not  constitute  a  presumption  of  law  to  be  given  by 
the  Court  to  the  jury  as  a  fixed  and  binding  rule  of  jurispru- 
dence. The  failure  is  a  circumstance  which,  like  any 
[*429]  other  ^circumstantial  evidence,  the  jury  are  to  weigh, 
and  of  the  weight  and  tendency  of  which  they  are  the 
sole  judges.  Something  beyond  this  doctrine  is  contained  in 
the  charge  under  consideration.  The  jury  were  instructed,  that 
if  the  prisoner  had  within  his  reach  evidence  by  which  he 
could  have  repelled  the  evidence  which  had  been  given 
against  him,  and  he  failed  to  produce  it,  the  failure  raised  a 
strong  presumption  of  his  guilt.  If,  as  the  hypothesis  con- 
tained in  the  charge  implies,  the  prisoner  actually  had  it  in 
his  power  to  repel  and  explain  away  the  force  of  the  adverse 
evidence,  it  is  difficult  to  perceive  how  his  failure  to  do  so 
could  raise  a  presumption  of  his  guilt.  The  hypothesis  itself 
presupposes  his  innocence  whether  "he  adduced  the  rebutting 
evidence  or  not;  for  if  such  evidence  be  admitted  to  be  in 
his  power,  the  presumption  is  that  he  is  innocent. 

Many  objections  to  the  legality  of  the  proceedings  of  the 
Allen  Circuit  Court,  besides  those  which  we  have  noticed,  were 
made;  but  we  have  deemed  it  unnecessary  to  consider  them, 
as  they  may  not  arise  in  any  future  trial  of  this  cause. 

Per  Curiam. — The  judgment  is  reversed.  Cause  remanded, 
&c. 

/.  B.  Howe,  D.  H.  Colerick,  and  /.  G.  Walpole,  for  the 
plaintiff" 

A.  A.  Hammond  and  S.  Major,  for  the  State. 
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Brown  and  Another  v.  Hart. 

Vendor  and  Pukchaser — Title  Bond. — To  debt  on  bond  conditioned  for 
tlie  conveyance  of  real  estate  within  a  certain  time,  the  defendant  may  plead 
that  the  deed  had  not  been  demanded  before  the  commencement  of  the  suit. 

S.VJIE. — But  it  is  not  necessary  that  the  holder  of  such  bond  should  prepare 
the  deed  and  present  it  to  the  obligor  to  be  executed. 

Same — Pleading — Practice. — One  of  the  counts  on  such  bond,  setting  forth 
the  condition  and  assigning  breaches,  was  barred  by  a  valid  plea.  The 
other  count  was  on  the  penal  part  of  the  bond  only;  and  a  plea  thereto 
{oyer  having  been  obtained  of  the  condition)  was  correctly  overruled  on 
demurrer,  but  no  breaches  were  suggested.  Held,  that  damages  could  not 
be  assessed  for  the  plaintiff  on  either  count. 

[*430]         *EE,ROR  to  the  Marion  Circuit  Court. 

Dewey,  3.— Hart  brought  an  action  of  debt  against 
Brown  and  Wilson.  The  declaration  contained  two  counts.  The 
first  count  set  forth  a  bond  executed  by  the  defendants  on  the 
5th  of  March,  1840,  in  the  penalty  of  $600,  and  the  condition 
thereof.  The  recital  prefacing  the  condition  was^  that  Brown 
had  theretofore  executed  a  bond  to  one  L.  J.  Chapin  for  the 
conveyance  to  him  of  a  certain  lot  in  Indianapolis,  on  the  1st 
of  October,  1839,  which  bond  Chapin  had  assigned  to  the  plain- 
tifip;  and  that  the  plaintiff  and  Brown  had  agreed  to  postpone 
the  delivery  of  the  deed  until  the  expiration  of  one  year  from 
the  date  of  the  second  bond,  unless  Brown  should  sooner  obtain 
the  legal  title  to  the  lot,  which  was  then  in  a  third  person,  in 
which  case,  the  deed  was  to  be  made  when  he  should  obtain 
the  title.  The  condition  was,  that  if  Brown  should,  within 
one  year  from  the  date  of  the  bond,  or  sooner  if  he  procured 
the  title,  conv^ey  the  lot  in  fee-simple  to  the  plaintiff  free  from 
incumbrance,  the  bond  should  be  void,  &c.  And  the  parties 
stipulated  in  the  condition  of  the  bond,  that  if  it  should  become 
forfeited,  the  damages  should  be  $300.  Breach,  that  Brown 
did  not  within  the  year,  nor  at  any  other  time,  make  the  deed, 
though  often  requested,  &c. ;  nor  did  he  pay  the  $300  in 
damages. 
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The  second  count  was  on  the  penal  part  of  the  bond,  with- 
out setting  forth  the  condition. 

The  defendants  craved  oyer  of  the  bond  and  condition  men- 
tioned in  the  first  count.  The  instrument  given  on  oyer  cor- 
responded with  that  set  forth  in  the  first  count,  excepting  that 
the  condition  recited  that  Brown  had  executed  a  bond  to  L,  B. 
Chapin,  instead  of  L.  J.  Qiapin.  The  defendants  thereupon 
pleaded  two  pleas  to  the  first  count:  1,  That  the  plaintiff  did 
not  demand  a  deed  from  Broion  before  the  commencement  of 
the  action;  and,  2,  That  the  plaintiff  had  not  prepared  and 
presented  a  deed  to  Broicn  to  be  by  him  executed,  before  the 
action  brought. 

The  defendants  also  craved  oyer  of  the  bond  mentioned  in 
the  second  count  and  the  condition  thereof;  and  they  pleaded 
to  that  count  a  plea  which  was  properly  overruled  on  demurrer. 
No  breach  was  suggested  under  the  second  count. 

General  demurrers  to  the   two  pleas  to  the  first 
[*431]     count  were  *sustained;  and  the  damages  having  been 
assessed  by  the  Court,  with  the  consent  of  the  parties, 
there  was  a  final  judgment  for  the  plaintiff. 

We  think  the  judgment  can  not  be  sustained.  The  demur- 
rer to  the  first  plea  to  the  first  count  should  have  been  over- 
ruled. Agreeably  to  a  former  decision  of  this  Court,  where  a 
vendee  is  entitled  to  a  conveyance  of  real  estate,  by  virtue  of  a 
title  bond,  he  can  not  maintain  a  suit  on  the  bond  without 
having  first  demanded  a  deed  of  the  obligor.  Sheets  v.  An- 
drews, 2  Blackf ,  274.  This  suit  is  founded  on  such  a  bond ; 
and  as  the  plea  under  consideration  alleges  no  demand  of  a 
deed  was  made  before  the  commencement  of  the  action,  it  is  a 
good  bar  to  the  first  count.  The  circumstance  that  a  deed  was 
already  due  to  the  plaintiff  when  this  bond  was  given,  by  vir- 
tue of  a  former  bond  which  was  abandoned  or  canceled,  can 
make  no  difference.  The  present  contract  was  substituted  in 
the  place  of  the  old  one,  and  stipulates  for  a  different  time  for 
the  delivery  of  the  deed.  It  must  be  construed  according  to 
its  own  terms;  and  neither  party  can  derive  any  benefit  from 
the  abandoned  contract. 
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We  think  the  demurrer  to  the  second  pica  to  the  first  count 
was  correctly  sustained.  It  is  the  practice  in  England  for  the 
vendee  of  real  estate  to  prepare  a  deed  and  present  it  to  the 
vendor  to  be  executed.  But  that  practice  has  never  been 
adopted  in  this  State;  nor  do  we  think  the  nature  and  situa- 
tion of  our  titles  to  laud,  or  the  public  convenience  require  that 
it  should  be  adopted.  The  parties  to  a  contract  may  stipulate 
for  such  a  course  if  they  please,  and  the  contract  will  be  bind- 
ing.    Fairfax  v.  Lewis,  2  Rand.,  20. 

As  the  first  count  was  barred  by  a  valid  plea,  and  the  second 
count,  though  unanswered,  contained  no  assignment  of  a  breach 
of  the  condition  of  the  bond,  it  was  incorrect  to  assess  dam- 
ages under  either  count.  If  the  plaintiff  meant  to  rely  upon 
the  second  count,  he  should  have  spread  the  condition  of  the 
bond  upon  the  record  after  the  demurrer  to  the  plea  to  that 
count  was  sustained,  and  have  suggested  a  breach  upon  the 
record.     1  Will.  Saund.,  58,  n.;  2  Id.,  187,  n. 

Whether  the  difference  in  the  initials  prefixed  to  the  surname 
of  Chapin,  as  they  appear  in  the  condition  of  the  bond  set  forth 
in  the  first  count,  and  that  given  on  oyer,  constitutes  a  material 

variance,  we  do  not  deem  it  necessary  to  decide. 
[*432]         ^Fer  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

W.  J.  Brown,  for  the  plaintiffs. 

C.  Fletcher  and  0.  Butler,  for  the  defendant. 


Jacobs  v.  Finkelt. 

Evidence  to  Vary  Wbiting. — A  written  agreement  can  not  be  controlled 
by  setting  up  a  contemporaneous  verbal  understanding  of  the  parties  incon- 
sistent with  it. 

Pleading. — A  plea  professing  to  answer  the  whole  declaration,  and  answer- 
ing only  a  part,  is  bad. 

"Witness — Practice. — The  defendant  can  not  introduce  a  witness  to  prove 
facts  which,  if  true,  would  show  that  the  witness,  and  not  the  plaintiff,  wai 
entitled  to  the  subject-matter  of  the  suit. 
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CoNTTNUANCE. — A  motion  to  continue  the  cause  in  order  to  procure  the  te»- 
timony  of  an  interested  witness,  may  be  overruled. 

Pkactice. — If  a  contract,  materially  dif?erent  from  the  one  described  in  a 
count,  be  given  in  evidence  by  the  plaintifi'  without  objection,  its  admission 
is  not  error ;  but  such  contract  will  not  support  the  count. 

ERROR  to  the  Wayne  Circuit  Court. 

Dewey,  J. — Assumpsit  by  Finkel  against  Jacobs.  The 
declaration  contains  four  counts.  The  first  count  alleges  that, 
on  the  14th  of  February,  1839,  the  plaintiff  and  defendant 
made  a  written  agreement,  by  which  the  defendant  bargained 
and  sold  to  the  plaintiff  "twenty  acres  of  land,  known  by  the 
name  of  Evans'  Bed  House,  and  one  acre  across  the  National 
road,  and  five  acres  of  woodland  east  of  the  Jachsonburgh 
road,"  for  the  sum  of  $1,300,  $500  to  be  paid  on  the  1st  of 
March,  $250  on  the  1st  of  March,  1840,  $250  on  the  1st  of 
March,  1841,  and  $300  on  the  1st  of  March,  1842,  with  six 
jper  cent,  interest  from  the  date;  that  the  plaintiff  paid  the 
defendant  $500  on  the  1st  of  3Iarch,  1839,  $100  on  the  1st  of 
March,  1840,  and  the  residue  of  the  purchase-money,  with  all 
interest,  on  the  1st  of  March,  1842;  and  that  the  defendant 
had  not,  on  the  day  of  making  the  contract,  nor  at  any  time 
afterwards,  any  title  whatever  to  the  lands,  and  would  not  and 
could  not  make  a  title  to  the  same. 

Second  count — That  on  the  14th  of  February,  the  defend- 
ant bargained  and  sold  to  the  plaintiff  certain  other  lands 
described  as  in  the  first  count)  ibr  the  sum  of  $1,300, 
[*433]  *then  and  there  paid  by  the  plaintiff;  and  that  the 
defendant  promised  the  plaintiff  he  had  good  right 
and  title  to  the  lands;  when  in  fact  he  had  not  then,  nor  at 
any  time  since,  any  title  at  all  to  the  premises,  or  to  any  part 
of  them,  which  he  well  knew. 

Third  count — Money  had  and  received. 

Fourth  count — That  the  defendant,  on  the  14th  of  February, 
1839,  made  his  agreement  in  writing,  by  which  he  agreed  that 
he  had  bargained  and  sold  to  the  plaintiff  certain  other  lands, 
(described  as  in  the  first  and  second  counts,  for  the  same  price, 
and  upon  the  same  payments  as  in  the  first  count),  and  by 

(474^ 


MAY  TERM,  1845.  433-34 

Jacobs  V.  Finkel. 

which  he  agreed  that,  upon  the  payment  of  the  purchase- 
money,  he  would  make  the  plaintiff  a  deed  in  fee-simple  for 
the  lands;  that  the  plaintiff  had  paid  the  defendant  $1,000  of 
the  purchase-money  before  the  last  installment  became  due; 
and  that  the  defendant  never  had  any  title  to  the  premises, 
and  could  not  convey  them. 

The  defendant  pleaded  the  general  issue,  and  a  special  plea 
purporting,  in  its  commencement,  to  answer  the  whole  decla- 
ration, which  special  plea  was  in  substance  as  follows,  viz.: 
That  the  one  acre  and  the  five  acres  of  land,  mentioned  and 
described  in  the  written  agreement  set  forth  in  the  declaration, 
us  being  in  addition  to  the  twenty  acres  known  by  the  name 
of  the  Evans'  Red  House  tract,  were  not  in  addition  thereto, 
but  formed  a  part  of  that  tract,  and  were  so  understood  to  do 
by  the  parties;  that,  at  the  date  of  the  contract,  the  title  to  the 
land  was  in  one  Edioard  Jacobs,  as  whose  agent  the  defendant 
contracted  to  sell  it  to  the  plaintiff,  which  he  knew;  that  E. 
Jacobs  was  ready,  at  all  times  after  the  making  of  the  contract, 
to  convey  the  land  to  the  plaintiff  upon  his  paying  the  pur- 
chase-money either  to  E.  Jacobs  or  the  defendant;  that,  at  the 
time  of  2)lea(ling,  the  title  was  in  the  defendant,  who  was  ready 
to  convey  it  to  the  plaintiff  upon  the  payment  of  tlje  purchase- 
money,  which  he  never  paid  to  the  defendant  nor  to  E.  Jacobs. 
The  plaintiff  demurred  to  the  special  plea,  and  the  demurrer 
Avas  sustained. 

The  defendant  then  moved  the  Court  to  continue  the  cause. 
The  motion  was  founded  upon  an  affidavit  setting  forth  that 
E.  Jacobs,  who  lived  in  Pennsylvania,  was  a  material  witness 
for  the  defendant,  by  whom  he  expected  to  prove 
[*434j  *that  the  defendant,  in  making  the  contract  men- 
tioned in  the  declaration,  acted  as  the  agent  of  the 
witness,  in  whom  was  the  title  to  the  land  contracted  to  be 
sold  to  the  plaintiff,  all  Avhich  was  known  to  the  plaintiff  who 
agreed  to  receive  a  deed  from  the  witness,  and  did  actually 
accept  one  from  him.     The  motion  was  overruled. 

Tlie  cause  was  submitted  to  the  Court  for  trial  under  the 
general  issue.     Judgment  for  the  plaintiff. 
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The  plaintiff  gave  in  evidence^  without  objection,  a  written 
instrument,  dated  on  the  14th  of  February,  and  signed  by  the 
plaintiff  and  defendant,  by  which  the  latter  "  bargained  and 
sold"  to  the  former  "twenty  acres  of  land,  known  by  the  name 
of  Evans'  Red  House,  one  acre  across  the  National  Road,  and 
five  acres  of  wood-land  east  of  the  Jacksonburgh  road,"  for 
$1,300,  &c.,  corresponding  in  the  terms  of  payment  with  those 
of  the  agreement  set  out  in  the  first  and  fourth  counts.  The 
plaintiff  also  proved  the  payment  of  the  first  $500  specified  in 
the  agreement,  and  two  years'  interest  on  the  residue  of  the 
purchase-money.  There  was  evidence  tending  to  prove  that, 
at  the  date  of  the  contract,  on  the  14th  of  February,  1839, 
and,  at  the  time  the  last  installment  was  due,  on  the  1st  of 
March,  1842,  the  defendant  had  no  title  to  the  premises. 

The  questions  are,  did  the  Court  decide  correctly  in  sustain- 
ing the  demurrer  to  the  special  plea,  in  refusing  a  continuance*, 
and  in  rendering  judgment  for  the  plaintiff?  We  think  the 
decisions  were  all  correct. 

The  plea  is  bad  for  two  reasons,  first,  because  it  professes  to 
answer  the  whole  declaration,  but  in  fact  answers  but  a  part  of 
it.  The  declaration  contains  four  counts,  in  the  first  and  last 
of  which  a, written  agreement  is  set  forth.  The  plea,  after  it.i 
commencing  clause,  has  reference  to  these  two  counts  only 
leaving  the  other  two  entirely  unnoticed.  The  other  defect  ot 
the  plea  is,  that  it  attempts  to  control  a  written  agreement  b} 
getting  up  a  contemporaneous  verbal  understanding  of  the  par 
ties  inconsistent  with  it.  The  written  agreement,  alleged  in 
the  first  and  fourth  counts,  is  for  the  sale  of  twenty  acres  of 
land  known  by  the  name  of  Evans'  Bed  House,  and  also  for  six 
acres  besides,  making  in  all  twenty-six  acres.  The 
[*435]  plea  alleges  the  real  understanding  of  the  parties  *to 
have  been,  that  the  six  acres  were  not  in  addition  to 
the  twenty  acres  designated  by  name,  but  were  included  in  and 
formed  a  part  thereof.  To  allow  such  a  plea  would  be  per- 
mitting a  written  contract  to  be  controlled  by  a  verbal  one,  a 
principle  which  we  have  again  and  again  held  to  be  inadmis- 
sible.     Odein,  y.  Beard,  1  Blackf.,  191;  Foley  y.Cowgill,  5  Id., 
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18;  Burge  v.  Dishman,  Id,,  272;  Chaves  v.  Clark,  6  Id.,  183; 
Wilson  V.  Black,  Id.,  509;  Mahan  et  al.  v.  Sherman,  at  this 
term. 

We  think  the  continuance  was  correctly  refused;  first, 
because  a  part  of  the  testimony  sought  to  be  procured  from 
the  absent  witness,  was  liable  to  the  same  objection  as  that  last 
urged  against  the  plea.  The  written  contract  set  up  in  the 
declaration  does  not,  in  direct  words,  contain  a  promise  on  the 
part  of  the  defendant  to  make  a  deed  to  the  plaintiff  for  the 
land  contracted  by  the  former  to  be  sold  to  the  latter;  but  as 
the  defendant  sold  the  land  to  the  plaintiff  and  was  to  receive 
the  purchase-money  from  him,  tiie  legal  effect  of  the  contract 
was  that  he,  the  defendant,  should  convey  the  title;  but  it  was 
proposed  to  prove  by  the  witness,  that  the  real  understanding 
of  the  parties  was  that  the  plaintiff  should  receive  tiie  deed 
from  the  witness.  This,  as  has  been  already  shown,  was 
clearly  not  allowable.  There  was,  moreover,  an  objection  to 
the  witness  which  rendered  him  entirely  incompetent.  He 
was  interested  in  the  event  of  the  suit.  It  was  proposed  to 
prove  by  him,  that  the  defendant,  in  making  the  contract  of 
sale  with  the  plaintiff,  acted  as  the  agent  of  the  witness,  in 
whom  was  the  title  to  the  property  contracted  to  be  sold; 
that  the  plaintiff  had  full  knowledge  of  these  facts;  and  that 
the  witness  did  actually  make  a  conveyance  of  the  property 
to  the  plaintiff  which  was  accepted  by  him.  The  object  of 
the  action,  as  appears  by  the  declaration,  was  to  recover  back 
money  which  had  been  paid  upon  a  consideration  which  had 
failed,  to  wit,  money  paid  by  the  plaintiff  for  land  which  the 
defendant  contracted  to  sell  to  him,  but  to  which  it  was  alleged 
he  could  not  make  a  title.  Now  if  the  defendant  could  estab- 
lish by  the  witness  that  he,  the  witness,  was  the  real  owner  of 
the  land;    that  he   had    sold  it  by   his  agent;    and  that  the 

plaintiff  had  actually  received  a  deed  from  him  in 
[*436]     fulfillment  of  the  contract  made   by  such  agent;  *it 

is  clear  that  the  witness,  and  not  the  plaintiff,  can 
maintain  an  action  against  the  defendant  for  the  money  received 
by  him  on  account  of  the  land;  and   that   he  can  also  support 
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an  action  against  the  present  plaintiff  for  that  portion  of  the 
purchase-money  not  paid.  It  is  plain,  we  think,  that  the  wit- 
ness was  interested  to  defeat  this  suit. 

As  to  the  decision  of  tiie  Court  upon  the  evidence:  Had 
there  been  no  counts  in  the  declaration  but  those  which  de- 
scribe the  written  contract,  the  testimony  would  not  liave  jus- 
tified the  judgment.  The  written  contract,  as  declared  on, 
was  ibr  the  sale  of  the  twenty  acres  of  land  known  by  the 
name  of  Evans'  Red  House,  and  for  one  acre  and  for  five  acres 
besides.  The  instrument  given  in  evidence  was  a  different 
contract.  The  land  described  by  it  was  not  twenty  acres 
known  by  the  name  of  Evans''  Red  House,  and  one  acre,  &c., 
and  five  acres,  &c.,  as  alleged  in  the  declai-ation,  but  twenty 
acres  of  land  known  by  the  name  of  Evans'  Bed  House — one 
acre  and  five  acres  lying,  &c.  By  this  description,  we  under- 
stand the  six  acTcs  to  be  included  in  the  Red  House  tract. 
Unless  tlie  instrument  receives  this  construction,  it  will  bo 
impossible  to  identify  the  six  acres,  and  the  contract  as  to 
them  is  void  for  tiiat  reason.  But  by  viewing  the  six  acres 
as  a  pai-t  of  the  twenty  acres,  tlie  whole  tract  can  be  easily 
identified  by  the  specific  name  given  it.  Had  the  variant 
contract  been  objected  to,  it  could  not  legally  have  been  given 
in  evidence  under  the  special  counts..  As  it  was,  its  admission 
did  not  constitute  an  error,  but  it  was  not  sufficient  to  sustain 
tiiose  counts,  founded  on  a  different  contract.  But  there  was 
one  count  under  which  it  was  proper  to  be  given  in  evidence 
— the  count  for  money  had  and  received.  The  construction 
of  the  contract  really  made  by  the  parties,  most  favorable  to 
the  defendant,  is,  that  he  was  bound  to  make  the  plaintiff  a 
deed  for  the  premises  on  the  day  the  last  installment  of  the 
purchase-money  became  due,  (which  was  the  1st  of  March., 
1842),  if  the  plaintiff  should  then  be  ready  to  pay  him  the 
full  price  of  the  land;  and  this,  we  think,  is  the  true  con- 
struction. As  there  was  evidence  that  the  plaintiff  had  paid 
a  part  of  the  purchase-money  before  that  time,  and  as  there 
was  also  evidence  tending  to  show  that  the  defendant 
[*437]     had  not  then,  or  at  any  time,  *title   to  the  premises 
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■which  he  contracted  to  sell,  we  can  not  say  the  Court  erred  in 
rendering  a  judgment  for  the  plaintifl". 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

J.  Rariden,  for  the  plaintiff. 

J.  S.  Newman,  for  the  defendant. 


GoODSELL  and  Others  v.  Stinson. 

FfiAUDULENT  MORTGAGE — DELIVERY. — A  mortgage  of  real  estate  to  A  was, 
in  his  absence  and  without  his  knowledge,  signed  and  sealed  by  B,  and  de- 
livered by  him  to  the  recorder  of  the  proper  county  to  be  recorded  ;  and  C, 
afterwards,  before  tlie  mortgagee  had  assented  to  the  mortgage,  obtained  a 
judgment  against  the  mortgagor.  Held,  tliat  the  judgment  was  entitled  to 
tiie  preference.(a) 

ERROR  to  the  Vanderburgh  Circuit  Court. 

Sullivan,  J. — Stinson,   a  judgment-creditor  of  Frederick 

E.  GondseU,  filed  a  bill  in  chancery  to  set  aside,  as  fraudulent 
and  void,  a  mortgage  executed  by  F.  E.  Goodsell  and  wife  to 
Feter  Goodsell.  The  bill  alleges  that  on  the  1st  of  October, 
1840,  the  complainant  recovered  against  F.  E.  Goodsell  and 
one  Shanklin  a  judgment  fur  the  sum  of  $2,712.29,  the  greater 
part  of  which  is  still  due  and  unpaid;  that  on  or  about  the 
date  of  the  judgment,  F.  E.  Goodsell,  who  resided  at  Evansville 
in  this  State,  conveved  bv  deed  of  mortga2;e  to  his  father, 
Feter  Goodsell,  who  resided  in  the  State  of  New  York,  all  his 
real  and  personal  estate,  falsely  pretending  that  he  was  in- 
debted to  his  father  in  a  large  sum  of  money,  &c,;  that  the 
deed  was  never  delivered  to  Feter  Goodsell  nor  to  any  other 
person  for   him,  but  was  fraudulently  delivered  by  the  said 

F.  E.  Goodsell  to  the  recorder  of  Vanderburgh  county  to  be 
recorded,  and  was  by  him  recorded  without  the  request  or 
assent  of  said  Feter;  that  in  consequence  of  said  recorded 
mortgage,  the  judgment  of  the  complainant  is  inoperative,  &c 

{a)Woodhvry  v.  Fisher,  20  lud.,  387  ;  17  Id.,  47. 
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The  bill  prays  that  the  mortgage  may  be  declared  null  and 
void,  and  that  the  property  therein  named  be  subject  to  the 

complainant's  judgment. 
[*438]  *The  answer  of  F.  E.  Goodsell  admits  the  judgment 
as  stated  in  the  bill,  and  that  the  respondent  executed 
tlie  mortgage  to  Peter  Goodsell  in  the  absence  of  the  latter,  but 
denies  the  fraud.  He  says  that  he  was  justly  indebted  to  Peter 
Goodsell  in  a  large  sum  of  money,  amounting  to  about  $1,800, 
for  money  lent  and  advanced  to  him  before  that  time;  and 
that  Peter  Goodsell  had  incurred  certain  liabilities  for  him  in 
the  city  of  New  York  to  a  large  amount;  and  that  tlie  mort- 
gage was  made  in  compliance  with  a  previous  agreement  with 
said  Peter,  and  without  any  fraudulent  intent  whatever.  He 
admits  that  on  or  about  the  9th  oi  September,  1840,  he  executed 
the  mortgage  and  delivered  it  himself  to  tlie  recorder  of  Van- 
derburgh county  to  be  recorded,  believing  that  to  be  a  sufficient 
delivery  to  the  grantee. 

Peter  Goodsell,  in  his  answer,  denies  that  tlie  mortgage  was 
made  with  a  fraudulent  intent.  He  admits  that  at  the  time 
it  was  made  he  resided  in  the  State  of  New  York,  and  that 
Frederick,  the  mortgagor,  resided  in  the  State  of  Indiana.  He 
says  tliat  his  son  Frederick  was  indebted  to  him  in  the  sum  of 
$1,500,  money  previously  loaned  to  him;  and  that  he  had  also 
incurred  liabilities  for  Frederick,  as  his  indorser,  to  the  amount 
of  about  |800;  and  that  the  mortgage  was  made  by  Frederick, 
and  delivered  to  be  recorded,  in  pursuance  of  a  previous  re- 
quest from  him  to  secure  said  debt,  and  to  indemnify  him 
against  said  indorsements.  He  states  that  in  July,  1840,  Fred- 
erick requested  him  by  letter  to  send  to  him  as  soon  as  possible 
a  statement  of  the  amount  he  owed  him,  and  saying  "that  he 
would  make  a  mortgage  to  him  to  secure  him  in  case  of  acci- 
dents." Respondent  immediately  sent  a  statement  to  Frederick 
as  requested,  and  in  November  following  he  was  informed  by 
Frederick  that  the  mortgage  was  made  and  recorded.  He 
further  states  that  on  the  5th  of  February,  1841,  he  wrote 
to  Frederick  inclosing  a  letter  of  attorney  to  Amos  Clark  of 
Evansville,  constituting  him  his  attorney,  and  giving  him,  as 
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he  believes,  full  power  to  act  for  him  in  all  his  business, 
and  directed  Frederick  to  deliver  the  letter  of  attorney  to 
Clark;  that  he  was  afterwards  informed  by  Frederioh  that 
he  had  received  the  letter  of  attorney,  and  he  supposes  that 
it  is  with  the  mortgage  in  the  possession  of  Clark, 
[*439]  *but  has  no  evidence  from  Clark  of  either  being  in 
his  possession. 

The  deposition  of  Frederick  E.  Goodsell  was  taken  and  read 
by  consent  of  parties.  In  his  deposition  he  repeats  what  is 
stated  in  his  answer  relative  to  the  execution  of  the  mortg-ajre, 
and  leaving  it  at  the  recorder's  office  to  be  recorded.  He  fur- 
thermore states  that  he  had  nothing  more  to  do  with  it  after- 
wards; that  it  was  in  the  possession  of  Amos  Clark  some  two 
or  three  months  after  its  execution,  since  w^hicli  time  he  had  not 
Heen  it. 

The  Circuit  Court  was  of  opinion  that  the  deed  was  void  and 
decreed  accordingly. 

We  do  not  think  the  facts  of  the  case  will  warrant  the  con- 
clusion, that  the  mortgage  was  made  with  a  design  to  delay  or 
defraud  the  creditors  of  the  mortgagor.  We  therefore  direct 
our  attention  to  the  question  upon  which  we  think  the  case 
must  turn,  and  that  is,  whether  there  were  a  delivery  and 
acceptance  of  the  deed  previously  to  the  rendition  of  the  judg- 
ment in  favour  of  the  complainant  against  Frederick  E.  Goodsell. 
The  deed  was  left  with  the  recorder  on  the  9th  of  September, 

1840,  to  be  recorded.  The  judgment  in  favour  of  the  com- 
plainant was  rendered  on  the  1st  of  October,  1840.  In  Novem- 
ber following,  Peter  Goodsell  was  informed  by  Frederick  that  the 
mortgage  was  made  and  recorded,  and  on  the  5th  of  February , 

1841,  Peter  Goodsell  appointed  Amos  Clark  his  attorney  in  fact 
to  transact  and  attend  to  his  business  at  Evansville  for  him. 

The  delivery  of  a  deed  is  an  essential  requisite  to  its  valid- 
ity, and  it  is  from  the  delivery  that  the  deed  takes  eflFect.  A 
deed  may  be  delivered  to  a  third  person  even  a  stranger,  for 
the  benefit  of  the  grantee,  and  if  he  afterwards  assent  to  the 
act,  the  deed  will  take  effect  from  the  date  of  its  delivery, 
unless  the  rights  of  third  persons  should  be  affected  by  it.  In 
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that  event  the  doctrine  of  relation  would  not  apply,  for  it  is  a 
general  rule  that  it  shall  not  be  permitted  to  apply  so  as  to  do 
■wrong  to  strangers;  as  between  the  parties  to  the  deed,  it  may 
be  adopted  for  the  advancement  of  justice.  Case  v.  De  Goes  et 
aL,  3  Gaines,  261 ;  Jackson  d.  Griswold  v.  Bard,  4  J.  R.,  230; 

MenviVs  Case,  13  Coke  R.,  19,  It  is  contended  in 
[*440]     this  case,  that  the  deed  was  delivered  *when  it  was 

recorded.  The  weight  of  authority  is  otherwise.  In 
Jackson  v.  Pliipps,  12  J.  R.,  418,  it  was  decided  that  where 
a  debtor,  living  in  New  York,  made  to  his  creditor,  living  in 
Massachusetts,  a  deed  for  his  farm  as  security  for  a  debt,  and 
left  it  at  the  proper  office  to  be  recorded,  but  that  neither  the 
grantee  nor  any  person  on  his  behalf  was  present  to  receive  it, 
and  the  grantee  soon  after  died,  whereupon  the  deed  was  sent 
to  his  heir,  there  was  no  delivery.  To  the  same  eifect  is  the 
case  of  Jackson  v.  Richards,  6  Cowen,  617.  In  that  case,  it 
appears  that  a  deed  had  been  made  to  a  grantee,  but  had  not 
been  delivered  to,  nor  received  by  her;  that  it  was  executed 
and  recorded  without  her  knowledge  or  consent.  The  Court 
said  that  the  deed  acquired  no  efficacy  from  the  circumstance 
of  its  being  recorded.  There  was  nothing  in  that  act  equiva- 
lent to  a  delivery.  Any  instrument,  says  the  Court,  which 
upon  the  face  of  it  is  regular,  and  purports  to  be  a  deed  or  con- 
veyance, may  be  recorded.  But  if  it  is  not  in  truth  what  it 
purports  to  be,  it  will  not  be  aided  by  being  engrossed  by  a 
recording  clerk,  and  put  upon  the  files  of  a  public  office.  Vide, 
also,  Maynard  v.  Maynard  et  aL,  10  Mass.  R.,  456.  We  do 
not  mean  to  be  understood  as  saying,  that  the  subsequent  assent 
of  a  grantee  to  the  delivery  of  a  deed,  made  to  a  recording 
officer  to  be  recorded,  would  not  be  a  valid  delivery  as  between 
the  parties ;  but  the  assent  must  be  established  by  other  proof 
than  the  mere  fact  that  the  deed  was  recorded. 

We  now  proceed  to  inquire,  whether  the  subsequent  assent 
of  Peter  Goodsell  to  the  act  of  the  grantor  can  be  considered  as 
an  acceptance  of  the  deed,  so  as  to  relate  back  to  the  time  it 
was  deposited  with  the  recorder  to  be  recorded.  We  have 
already  said  that  the  doctrine  of  relation  can  not  be  admitted 
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to  the  injury  of  third  persons.  It  is  a  fiction  of  law,  and  the 
rights  of  third  persons  are  not  to  be  destroyed  by  fictions.  The 
complainant  in  this  case  is  a  judgment-creditor,  and  has,  by 
the  operation  of  his  judgment,  alien  upon  the  land  described  in 
the  mortgage,  unless  the  judgment-debtor  had  parted  with  the 
land  previously  to  the  rendition  of  the  judgment.  Leaving 
the  deed  to  be  recorded  was  not,  as  we  have  shown,  equivalent 

to  a  delivery.     The  only  acts  of  Peter  Goodsell,  which 
[*441]     we  regard  as  evidence  of  *his  assent  to  the  deed,  were 

his  letter  to  F.  E.  Goodsell,  and  his  power  of  attorney 
of  the   5th    of  February,    1841,  authorizing  Amos   Clark  to 
receive  the  deed  which  had  been  made  and  put  upon  record 
for  his  benefit.     There  was  no  valid  delivery,  therefore,  until 
the  assent  of  Peter  Goodsell  was  given.    Previously,  the  com- 
})lainant's  lien  had  attached,  for,  at  the  rendition  of  the  judg- 
ment, no  assent  to  the  delivery  had  been  given  by  the  grantee, 
jind  the  title  was  still   in    the  grantor.      The   case  of  Sam- 
.ion    V.   Thornton,  3  Met.,    275,  bears  strongly  on  this  point. 
In  that  case,  an  agreement  was  made  for  the  sale  of  land  at  a 
certain    sum   per    rod,    and    a    deed  was    made    out,  but    not 
acknowledged  and  delivered,  because  the  land  had  not  been 
measured.     The  owner  afterwards  acknowledged  the  deed,  and 
sent  it  to  the  registry  without  the  knowledge  of  the  grantee. 
The  Court  held  that  the  grantee  had  no  title  as  against  a  cred- 
tor  of  the  grantor,  who  had  attached  the  land  before  the  grantee 
had  accepted  the  deed,  and  had  afterwards  levied  aai  execu- 
tion upon  it.     In  Hedge  et  al.  v.  Drew,  12  Pick.,  141,  a  deed 
which  was  delivered  to  the  register  of  deeds  by  the  grantor  for 
the  use  of  the  grantee,  to  which  the  latter  subsequently  assented, 
was  held  to  prevail  against  an  attachment  by  a  creditor  of  the 
grantor,  made  after  such  assent.  But  it  is  plainly  inferible  from 
the  language  of  the  Court,  that  if  the  attachment  had  been  laid 
upon  the  land  before  the  assent  was  given,  the  creditor  would 
have  held  the  land. 

Our  conclusion  is,  that  on  the  1st  of  October,  1840,  tl:e  title 
to  the  real  estate  described  in  the  mortgage  was  in  Frederick  E, 
Goodsell,  and  that  the  judgment  of  the  complainant  is  a  lien 
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upon  it.  Upon  the  personal  property  mentioned  in  the  deed, 
the  judgment  is  no  lien.  As  to  such  property,  the  lien  attaches 
from  the  time  that  the  Ji.  fa.,  or  other  writ  of  execution,  is 
delivered  to  the  sheriff  to  be  executed. 

We  think  the  Circuit  Court  erred  in  setting  aside  the  mort- 
gage-deed as  fraudulent  and  void.  As  between .  the  parties, 
and  as  to  all  the  world  except  those  having  a  prior  right,  the 
deed  is  valid.  The  decree  should  have  given  a  priority  only  to 
the  complainant's  judgment,  and  let  the  mortgage  stand,  for  it 
may  be  that  the  security  is  sufficient  for  both  creditors. 
[*442]  ^T/ie  Court  reversed  the  decree  and  rendered  a  de- 
cree for  the  complainant  conformably  to  the  above 
opinion. 

C.  I.  Battell  and  S.  Yandes,  for  the  plaintiffs. 

C.  Baker,  for  the  defendant. 


Doe,  on  the    Demise  of  Moore  and  Wife,  v.  Abernathy. 

Infant — Deed  of, — A  deed  of  bargain  and  sale  of  real  estate,  executed  by 
an  infant  for  valuable  consideration,  is  voidable,  but  not  void. 

Same — Disaffirmance  of. — A  female  infant  residing  in  Pennsylvania  exe- 
cuted there  a  deed  of  bargain  and  sate  for  land  situate  in  this  State.  She 
afterwards  married,  but  whether  before  or  after  her  majority  did  not  appear, 
nor  did  it  appear  where,  after  the  execution  of  the  deed,  she  and  her  hus- 
band had  resided,  nor  that  her  husband  had  acquiesced  in  the  deed  after  he 
knew  of  it.  Held,  that  the  lapse  of  about  five  years  after  the  wii'e's  major- 
ity, without  any  attempt  to  disaffirm  the  conveyance,  did  not,  under  the 
circumstances,  prevent  the  husband  and  wife  from  disaffirming  it.(a) 

Same — Ejectment. — An  action  of  ejectment  for  premises  conveyed  by  the 
lessor  whilst  an  infant,  commenced  after  his  majority,  and  within  a  proper 
period,  is  a  valid  avoidance  of  the  conveyance;  but  the  grantee  or  tenant  in 
possession  must  be  notified  of  the  intention  to  disaffirm  before  the  com- 
mencement of  the  action. 

Same. — In  ejectment  for  an  entire  tract  of  land,  any  undivided  portion  of  it 
may  be  recovered. 

(a)  Somera  v.  Pumphrey,  24  Ind.,  231 ;  Id.,  385;  4  Id.,  403. 
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Descent. — Brothers  and  sisters  of  the  half-blood  inherite<l,  under  the  act  of 
1818,  the  estate  of  a  deceased  brother,  equally  with  brothers  and  sisters  of 
the  whole  blood. 

[*443]         *EilROR  to  the  Rmh  Circuit  Court. 

Dewey,  J. — Ejectment  ou  the  demise  of  Moore 
and  wife  against  Abernathy  for  a  quarter  section  of  land. 
Plea,  not  guilty.  An  agreed  case  presents  the  following 
facts,  viz.: 

Samuel  Moss,  a  citizen  of  Pennsylvania,  was  the  patentee  of 
the  land  in  controversy;  he  died  in  1821,  on  a  journey  com- 
menced for  the  purpose  of  removal  to  this  State,  intestate,  and 
without  issue,  leaving  his  mother  and  eight  brothers  and  sisters 
of  the  full  blood,  and  four  of  the  half-blood,  the  latter  having 
a  diiferent  mother  from  the  former;  his  mother  and  two  of  his 
brothers  of  the  full  blood  (the  latter  leaving  no  issue)  died 
intestate  before  the  date  of  the  demise  laid  in  the  declaration. 
Rebecca,  one  of  the  lessors  of  the  plaintiff,  married  to  Moore, 
the  other  lessor,  is  a  sister  of  the  full  blood.  On  the  4th  of 
November,  1833,  in  the  State  of  Fennsyloania,  Rebecca,  being 
then  sole,  and  lacking  about  five  months  of  full  age,  joined 
several  of  her  brothers  and  sisters  iii  a  deed  of  bargain  and 
sale,  conveying  the  land  in  controversy  to  one  Clawson,  in  fee- 
simple,  she  and  each  of  the  other  grantors  receiving  |100  in 
money  as  a  consideration  for  the  sale.  Clawson  took  possession 
of  the  land,  and  in  1835,  for  a  valuable  consideration,  conveyed 
it  to  one  Orput,  who,  in  1839,  for  a  like  consideration,  con- 
veyed it  to  the  defendant,  who  held  the  possession  at  the  com- 
mencement of  this  suit  in  1841.  In  March,  1839,  the  present 
lessors  of  the  plaintiff  commenced  an  action  of  ejectment  for 
the  same  land  in  the  Rush  Circuit  Court,  and  recovered  a 
judgment;  the  judgment  was  reversed  in  this  Court,  and  the 
cause  finally  dismissed.  After  the  dismissal,  Moore,  in  behalf 
of  himself  and  wife,  gave  the  defendant  formal  written  notice 
that  they  intended  to  disaffirm  the  deed  to  Clawson  on  account 
of  her  infancy  at  the  time  of  its  execution;  he  also  demanded 
possession  of  the  premises.  Tiiis  action  was  commenced  imme- 
diately afterwards.    It  does  not  appear  when  the  lessors  of  the 
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plaintiff  intermarried,  nor  where  they  have  resided  since  tae 
date  of  Rebecca's  deed  to  Clawson.  The  Circuit  Court  ren- 
dered judgment  in  favour  of  the  defendant. 

Two  principal  questions  arise  from  the  above  facts.  First, 
M'as  the  deed  executed  by  Mrs.  Moore  while  under  age  void, 
or  voidable  only?     And,  secondly,  if  voidable  only,   has  it 

been  legally  disaffirmed? 
[*444]  *It  was  held  by  the  Court  of  King's  Bench  in 
England,  after  much  deliberation,  that  an  infant's 
conveyance  by  lease  and  release  was  not  void,  but  voidable. 
Zouch  V.  Parsons,  3  Burr,  1794.  That  decision,  it  is  true,  has 
not  met  with  entire  approbation,  but  it  has  never,  we  believe, 
been  overruled  in  that  country;  and  in  this  country  it  has  been 
followed  by  several  of  the  State  Courts,  has  received  the  sanc- 
tion of  the  Supreme  Court  of  the  United  States,  and  may  be 
considered  as  generally  established  law.  2  Kent's  Comm., 
236;  Jackson  v.  Carpe7der,  11  Johns.,  539;  Kendall  v.  Law- 
rence,  22  Pick.,  540;  Kline  v.  Beebe,  6  Conn.,  494;  Bigelow 
V.  Kinney,  3  Verm.  P.,  353;  Ricliardson  v.  Boright,  9  Id., 
368 ;  Tucker  v.  Iforeland,  10  Pet.,  58.  These  cases  and  others 
of  the  same  import  clearly  settle  the  principle,  we  think,  that 
a  conveyance  of  real  estate  by  an  infant  for  a  valuable  consid- 
eration is  not  a  void  act,  but  is  a  valid  contract  until  legally 
avoided.  And  we  conceive  this  view  of  the  subject  is  quite  as 
well  calculated  to  protect  the  interests  of  the  minor  as  to  con- 
sider his  conveyance  absolutely  void ;  for  if  it  be  abst)lutely 
void,  he  could  not,  on  arriving  at  full  age,  affirm  it,  however 
beneficial  to  him;  but  if  it  be  only  voidable,  he  may,  in  the 
exercise  of  his  matured  judgment,  confirm  or  disaffirm  it,  aa 
he  may  deem  it  advantageous  or  prejudicial  to  his  interests. 

What  acts  of  a  person  after  attaining  full  age  are  necessary 
to  confirm  or  avoid  a  conveyance  made  by  him  during  infancy, 
or,  indeed,  whether  anything  more  than  mere  acquiescence  is 
required  for  the  purpose  of  confirmation,  does  not  appear  to  be 
well  settled.  In  Jackson  v.  Carpenter,  supra,  it  was  held  that 
a  deed  of  bargain  and  sale  made  by  an  infant  might  be  disaf- 
firmed by  him  after  full  age,  at  any  period  before  he  was  barred 
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by  the  statute  of  limitations  from  bringing  an  action  of  eject- 
ment; that  such  a  deed  might  be  avoided  by  a  deed  of  bar- 
Srain  and  sale  to  another  grantee,  made  eleven  vears  after  the 
grantor's  majority,  and  without  a  previous  entry  upon  the 
land,  provided  it  was  vacant  and  uncultivated  at  the  date  of 
the  second  conveyance.  The  same  doctrines  are  fully  recog- 
nized in  Jackson  v.  Burchin,  14  Johns.,  124,  and  in  Tucker  v. 
Moreland,  supra.      The  principle  of  these  decisions,  as  to  the 

point  under  consideration,  was  that  the  second  deed 
[*445]     disaffirmed  the  first  because  *the  two  acts  were  equally 

public  and  solemn.  The  disaffirmance  of  an  infant's 
deed  of  bargain  and  sale  by  a  like  deed  to  another  grantee 
made  after  majority,  was  supposed  (how  justly  we  will  not 
judge),  to  bear  a  strong  analogy  to  the  avoidance  of  his 
feofi'ment  with  livery,  by  a  subsequent  entry  upon  the  premises. 
It  was  not,  however,  decided  by  either  of  the  cases  mentioned, 
that  a  second  deed  of  bargain  and  sale  was  the  only  mode  of 
disaffirming  the  first.  And  it  ai)pears  to  us  that  serious  diffi- 
culty would  grow  out  of  the  establishment  of  such  a  doctrine. 
If  the  land  designed  to  be  conveyed  by  the  second  deed, 
should,  at  the  time  of  its  execution,  be  held  adversely,  that 
deed  would  be  void  for  maintenance,  and  could  neither  convey 
a  title  nor  effect  any  other  purpose.  Besides,  we  do  not  per- 
ceive the  propriety  of  allowing  the  conveyance  of  an  infant  to 
be  disaffirmed,  and  of  denying  to  him  the  privilege  of  person- 
ally holding  the  premises  after  disaffirmance ;  and  yet  such 
must  be  the  result,  if  his  conveyance  by  deed  can  be  annulled 
only  by  a  second  deed  executed  to  another  grantee;  the  very 
act  of  disaffirmance  of  his  voidable  conveyance,  would  divest 
him  of  all  title.  In  Jackson  v.  Carpenter,  though  the  decision 
turned  on  the  principle  already  stated,  the  Court  intimated  an 
opinion  that  the  deed  of  an  infant  might  be  avoided  in  various 
ways,  and,  among  others,  by  an  action  of  ejectment.  In  Bool 
v.  Mix,  17  Wend.,  119,  which  was  ejectment  on  the  demise  of 
husband  and  wife,  the  wife  having  conveyed  while  an  infiint, 
it  was  held  that  an  action  would  not  lie  to  recover  land  con- 
veyed by  an   infant  by  deed   of  bargain   and    sale,  without  a 
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previous  entry  upon  the  land  (it  not  being  vacant  and  unculti- 
vated), and  by  the  execution  there  of  a  second  deed  to  a  third 
person;  or  without  having  done  "some  other  act  of  equal 
notoriety"  in  avoidance  of  the  infant's  deed;  and  that  "the 
avoidance,  whatever  might  be  its  form,  must  precede  the 
bringing  an  action  to  recover  possession."  We  clearly  under- 
stand from  this  case,  that  an  entry  by  an  infant,  after  majority, 
upon  the  land  previously  conveyed  by  him,  and  tlie  execution 
of  a  deed  to  another  grantee,  will  vacate  the  first  deed  ;  but 
what  other  act  of  equal  notoriety  is  sufficient  for  that  purpose 

we  are  not  informed,  nor  can  we  conjecture,  unless  a 
[*446]     clue  be  furnished  by  the  following  ^language  of  the 

Court:  "It  is  unnecessary  on  the  present  occasion, 
to  say  that  an  entry  was  tlie  only  mode  in  which  the  deed 
could  be  avoided,  for  the  plaintiif,  previt)us  to  bringing  the 
action,  had  done  no  act  whatever  to  disaffirm  the  conveyance. 
She  had  not  even  demanded  possession  of  the  land,  or  given 
notice  to  the  tenant  that  she  did  not  mean  to  be  bound  by  the 
deed."  It  would  seem  from  this  passage,  that  the  Court  was 
of  the  opinion  that  a  demand  of  possession,  or  giving  notice 
by  the  infant,  after  full  age,  that  he  did  not  mean  to  abide  by 
his  deed,  would  be  a  legal  disaffirmance  of  it;  and  there  is 
another  opinion  expressed  by  the  Court  utterly  at  variance 
with  the  supposition,  that  they  held  the  doctrine  that  a  disaf- 
firmance of  an  infant's  deed  of  bargain  and  sale  could  only  be 
effected  by  an  actual  entry  on  the  land,  and  the  execution 
there  of  a  second  deed  to  a  third  person ;  and  that  opinion  is 
this,  that  the  second  deed,  if  executed  while  the  land  was  held 
by  an  adverse  possession  would  be  void,  and  could  not  amount 
to  a  revocation  of  the  first  deed.  Indeed,  if  it  be  true  that  to 
avoid  an  infant's  deed  he  must,  after  full  age,  enter  on  the 
land  (if  not  vacant),  and  there  execute  a  deed  to  a  third  per- 
son, and  it  be  also  true  that  such  second  deed  would  be  void  if 
the  land  was  held  adversely,  it  must  follow  that  an  infant's 
conveyance  never  can  be  disaffirmed,  if  it  happen  that  the 
land  is  in  an  adverse  possession  always  after  his  ai-rival  at  full 
age.     And  if  the  first  proposition  only  be  true,  as  has  been 
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already  remarked,  an  infant  who  has  conveyed  his  land  can 
never  afterwards  hold  it  himself,  because  he  can  only  disaffirm 
his  conveyance  by  an  act  which  necessarily  divests  him  of 
title. 

The  cases  above  I'eferred  to  all  require  some  positive,  solemn, 
nd  notorious  act,  in  order  to  disaffirm  an  infant's  deed  of  con- 
veyance; but  they  leave  the  nature  of  that  act  a  matter  of 
great  doubt,  and  decide  that  it  may  be  performed  at  any 
time  previous  to  the  barring  of  an  action  of  ejectment  by 
the  statute  of  limitations. 

But  there  is  another  class  of  cases  which  hold  that  the 
right  of  disaffirmance  must  be  exercised  within  a  reasonable 
time,  and  that  the  omission  so  to  exercise  it  will  alone  con- 
firm the  infant's  conveyance.     In  Holmes  v.  Blogg,  8  Taunt., 

35,  it  was  remarked  by  Dallas,  J.,  "  I  agree  that  in 
[*447]     every  ^instance  of  a  contract  voidable  only  by   an 

infant  on  coming  of  age,  the  infant  is  bound  to  give 
notice  of  disaffirmance  of  such  contract  in  reasonable  time," 
&c.;  and  nearly  the  same  idea  was  expressed  by  Park,  J.  In 
the  case  oi  Kline  v.  Beebe,  6  Conn.,  494,  it  was  held  that  the 
voidable  acts  of  infants  might  be  affirmed  by  the  omission  to 
disaffirm  them  within  a  reasonable  time;  and  that  the  omission 
alone  for  eleven  years  to  disaffirm  an  infant's  deed,  was  "  an 
acquiescence  in  the  conveyance  amounting  to  a  tacit  affirm- 
ance." The  same  doctrine  is  distinctly  recognized  in  Richard- 
son V.  Boright,  9  Verm.  Rep.,  368;  and  it  has  received  the 
sanction  of  Chancellor  Kent,  who  says,  2  Comm.,  5th  ed.,  238, 
"  his  (the  infant's)  confirmation  of  the  act  or  deed  of  his  infancy, 
may  be  justly  inferred  against  him  after  he  has  been  of  age  for 
a  reasonable  time,  either  from  his  positive  acts  in  favour  of  the 
contract,  or  from  his  tacit  assent  under  circumstances  not  to 
excuse  his  silence." 

Between  these  conflicting  authorities  and  opinions, — on  the 
one  hand,  that  an  infant's  voidable  conveyance  remains  binding 
upon  him,  until  disaffirmed  by  some  public  act  to  be  performed 
Avithin  any  period  not  forbidden  by  the  statute  of  limitations, 
and  on  the  other  hand,  that  no  disaffirmance  can  take  place 
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unless  the  right  be  exercised  within  a  reasonable  time, — we  are 
not  called  upon  to  decide. 

In  the  ca«e  under  consideration,  the  infant  joined  in  a  con- 
veyance of  the  premises  in  dispute  in  November,  1833,  and 
attained  to  full  age  in  the  April  following,  but  whether  before 
or  after  her  marriage,  the  record  does  not  inform  us.  At  the 
time  she  conveyed  she  resided  in  Pennsylvania,  and  for  aughfc 
that  appears  she  and  her  husband  have  resided  there  ever  since. 
Early  in  1839,  about  five  years  after  the  majority  of  Mrs. 
Moore,  the  present  lessors  of  the  plaintiff  commenced  an  action 
of  ejectment  for  the  laud  now  in  dispute,  and  recovered  a  judg- 
ment in  the  Circuit  Court,  but  failed  in  this  Court  on  the  sole 
ground  that  they  had  not  given  previous  notice  of  their  inten- 
tion to  avoid  the  contract,  nothing  being  determined  with 
regard  to  their  right  to  disaffirm  it.  Cluwson  v.  Doe  d.  3Ioore 
et  ux.,  5  Blackf ,  300.  It  does  not  appear  that  Mrs.  Moore 
was  sole  an  instant  after  her  majority,  and  possessed 
[*448]  the  power  by  her  separate  act  to  *avoid  her  deed;  nor 
does  it  appear  that  her  husband  acquiesced  a  moment 
in  the  contract  after  he  knew  she  had  made  it.  For  aught 
that  appears,  the  first  action  of  ejectment  was  commenced  so 
soon  as  Moore  was  informed  of  the  conveyance  by  his  wife 
during  nonage.  And  he  gave  the  notice  of  the  intention  to 
annul  his  wife's  conveyance  as  soon  as  he  was  informed  that 
such  notice  was  necessary.  Under  these  circumstances,  we  are 
not  prepared  to  say  that  the  lessors  of  the  plaintiff  have  for- 
feited their  right  to  disaffirm  the  deed  of  Mrs.  Moore,  even 
upon  the  supposition  that  they  were  bound  to  exercise  it  within 
a  reasonable  time  short  of  the  period  allowed  by  the  statute  of 
limitations,  with  regard  to  which  point  we  make  no  decision. 
Nor  do  we  express  any  opinion  of  what  would  have  been  the 
effect  of  five  years'  acquiescence  on  the  part  of  the  lessors,  had 
it  appeared  that  they  lived  in  the  vicinity  of  the  land  in  con- 
test, with  full  knowledge  of  their  rights,  and  with  easy  oppor- 
tunity to  notify  the  tenant  in  possession  of  their  intention  to 
disaffirm  the  conveyance  made  during  nonage. 

It  remains  to  be  inquired  whether  the  lessors  of  the  plaintiff 
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did  in  fact  disaffirm  the  conveyance,  and  give  the  defendant 
notice  thereof  before  the  institution  of  the  suit? 

We  have  before  remarked,  that  the  cases  to  wliich  we  have 
referred  leave  the  question  of  what  act  will  disaffirm  a  voida- 
ble conveyance  made  by  an  infant,  in  a  state  of  great  uncer- 
tainty. None  of  those  cases  has  actually  decided  that  any  act 
less  than  a  deed  of  bargain  and  sale  will  operate  as  a  disaffirm- 
ance; but  several  of  them  imply  that  some  other  deliberate  and 
public  act  Avill  be  sufficient  for  that  purpose.  And  we  think 
we  have  said  enough  to  show  the  inconvenience,  if  not  the 
absurdity,  of  establishing  the  doctrine  that  an  infant's  deed  of 
bargain  and  sale  can  be  avoided  only  by  a  subsequent  deed  of 
the  same  nature  to  a  different  grantee.  It  has  been  decided  in 
Ohio  that  any  act  unequivocally  manifesting  an  intention  to 
disaffirm,  would  render  the  avoidance  effectual;  and  that  the 
commencement  of  an  action  for  the  possession  was  an  act  of 
that  character.  Lessee  of  Drake  et  ux.  v.  Ramsay  et  al.,  5  Ohio 
R.,  251.    We  concur  in  the  opinion  that  an  action  of  ejectment 

for  premises  conveyed  by  an  infant,  commenced  after 
[*449]     the   majority   of  tiie   grantor  *and   within  a   proper 

period,  is  a  valid  avoidance  of  his  conveyance;  but 
we  think  (and  have  so  decided  as  is  shown  above,)  that  the 
grantee  or  tenant  in  possession  must  be  notified  of  the  inten- 
tion to  disaffirm  before  the  commencement  of  the  action.  This 
and  more  has  been  done  in  the  present  instance.  An  action 
was  commenced  in  the  first  place,  which  ultimately  failed  for 
the  want  of  prior  notice  of  intention  to  disaffirm;  that  notice 
in  writing  was  then  formally  given,  and  the  present  action 
immediately  commenced.  That  these  facts  constitute  a  legal 
disaffirmance  of  the  conveyance  by  Mrs.  Moore  to  Clawson, 
under  whom  the  defendant  mediately  claims,  and  due  notice 
thereof  to  him,  we  can  not  doubt. 

But  it  is  contended  that  the  judgment  of  the  Circuit  Court 
must  stand,  because  the  demise  laid  in  the  declaration  being 
for  an  entirety,  the  lessors  of  the  plaintiff"  can  not  recover  less 
than  the  whole  tract  of  land  sued  for;  and  tuey  can  not 
recover  that,  because  it  is  shown  that  they  have  title  to  but  a 
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small  undivided  portion  of  the  whole.  This  objection  is  clearly 
untenable.  The  one  or  two  cases  quoted  in  support  of  it  must 
yield  to  the  great  preponderance  of  authority  the  other  way. 
There  is  no  doubt  but  that,  under  a  demise  of  an  entire 
tract  of  land,  any  undivided  portion  of  it  may  be  recovered. 
Adams  on  Eject.  211,  and  the  cases  quoted  in  note.  Samuel 
Hoss,  from  whom  the  lessors  of  the  plaintiff  claim  by  descent, 
left  a  mother,  eight  brothers  and  sisters  of  the  full  blood,  and 
four  of  the  half  blood.  We  have  decided  that  under  the  law 
of  descents  as  it  stood  in  1831,  the  full  and  half  blood  of  a 
deceased  brother  equally  inherited  his  estate.  Clar'ke  et  al.  v. 
Sprague  et  al.,  5  Blackf,  412.  The  law  of  1818,  which  pre- 
vailed in  1821,  when  Samuel  Hoss  died,  was  the  same.  Lawn 
of  1818,  183.  The  twelve  brothers  and  sisters  therefore  left 
by  him,  together  with  his  mother,  were  his  heirs  at  law. 
The  share  of  Mrs.  Moore,  consequently,  in  the  laud  sued  for, 
was  originally  one  undivided  thirteenth  part.  This  share  wa;» 
somewhat  increased  by  the  subsequent  death  of  her  mother 
and  two  of  her  brothers.  The  amount  of  this  additional 
share  will  depend  somewhat  upon  the  order  of  their  deaths,, 
for  though  the  brothers  and  sisters  were  all  heirs  to 
[*450]  each  other,  they  were  not  all  heirs  *of  the  mother  oi 
Samuel  Ross,  for  she  was  not  the  mother  of  them  all 
As  the  record  stands,  it  does  not  appear  whether  the  mothei 
or  the  two  brothers  died  first.  The  lessors  of  the  plaintiff 
must,  therefore,  recover  the  least  I'avorable  increased  sharii 
growing  out  of  the  deaths  of  the  mother  and  the  two  brothers. 

Per  Curiam. — The  judgment  is  reversed  with  costs.     Cause 
remanded,  &c. 

a  H.  Test  and  G.  B.  Tingley,  for  the  plaintiff. 

C.  B.  Smith,  for  the  defendant. 
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West  v.  Rousseau. 

Assault  and  Battery — Practice. — Trespass  for  an  assault  and  battery, 
the  declaration  containing  only  one  count.  Pleas,  1,  Not  guilty ;  2,  Son 
assault  demesne.  The  plaintiff  new  assigned.  Plea,  not  guilty  to  the  new 
assignment.  Held,  that  the  plaintiff  was  not  obliged  to  prove  two  tres- 
passes ;  but  that  it  was  sufficient  for  him  to  prove  a  trespass  differing  from 
that  justified  and  agreeing  with  that  described  in  the  new  assignment, 

ERROR  to  the  Greene  Circuit  Court. 

Sullivan,  J. — This  was  au  action  of  trespass,  assault  and 
battery,  brought  by  the  plaintiff  in  error  against  tlie  defendant. 
The  declaration  contains  one  count  only.  The  defendant 
pleaded,  1,  Not  guilty;  2  and  3,  son  assault  demesne.  The 
plaintiff,  as  to  the  assaults  attempted  to  be  justified  in  the 
second  and  third  pleas,  new  assigned,  alleging  that  it  was  not 
for  the  assault  mentioned  in  either  of  those  pleas  that  the  suit 
was  brought,  but  for  another  and  different  assault  which  was 
made  upon  him  by  the  defendant,  on,  &c.,  at  &c.  The  defend- 
ant, to  the  trespass  set  forth  in  the  new  assignment,  pleaded 
not  guilty.  The  cause  was  tried  by  a  jury.  Verdict  and 
judgment  for  the  defendant. 

The  first  question  we  have  to  consider  is,  whether  the  fol- 
lowing instruction  to  the  jury  was  correct,  viz.:  "That  unless 
two  assaults  were  proved,  the  peculiar  state  of  the  pleadings 
requires  the  jury  to  find  the  defendant  not  guilty." 
[*451]  *The  law  of  this  case,  we  think,  has  been  miscon- 
ceived by  the  Circuit  Court.  There  is  but  a  single 
act  of  trespass  complained  of,  although  there  were  in  fact,  as 
the  two  special  pleas  and  the  new  assignment  show,  three  com- 
mitted. Two  of  them  are  abandoned  on  the  record;  the  other 
is  insisted  on  in  the  new  assignment,  as  the  one  for  which  this 
suit  is  brought.  There  being  but  one  count  in  the  declaration, 
it  was  necessary,  under  the  circumstances,  that  the  plaintiff 
should  new  assign.  He  was  bound  to  prove,  upon  the  trial,  a 
different  trespass  from  either  of  those  stated  and  justified  in 
the  defendant's  pleas,  corresponding  in  every  material  fact  to 
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that  set  out  in  his  new  assignment;  and  this  was  all  he  was 
bound  to  prove.  2  Stark.  Ev.,  1141;  Oakley  v.  Davis,  16 
East,  82.  If  there  had  been  two  counts,  and  the  defendant, 
beside  the  general  issue  to  the  whole  declaration,  had  pleaded 
a  justification  to  one  of  the  counts,  and  the  plaintiff,  as  to  the 
special  plea,  had  new  assigned,  it  would  then  have  been  neces- 
sary for  the  plaintiff  to  have  proved  two  assaults  beside  that 
which  he  had  waived,  to  have  availed  himself  of  the  trespass 
in  the  count  not  justified;  and  the  reason  is,  that  the  trespasses 
set  out  in  the  new  assignment,  and  in  the  count  not  attempted 
to  be  justified,  are  distinct  acts,  and  must  necessarily,  if  the 
plaintiff  seek  to  recover  for  both,  be  proved  as  they  are  alleged. 
Atkinson  v.  Matteson,  2  T.  E,.,  172.  The  instruction  of  the 
Court,  therefore,  under  the  circumstances  of  this  case,  was  in- 
correct. 

A  question  of  variance  is  raised  in  this  Court,  but  we  think 
it  is  made  too  late.  It  should  have  been  raised  on  the  trial  in 
the  Court  below.  No  error  or  misdirection  of  the  Court  is 
alleged  as  to  that  point. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

J.  S.  Watts  and  H.  L.  Livingston,  for  the  plaintiff. 

S.  Yandes,  for  the  defendant. 


[*452]         *Shirley  v.  Shirley  and  Another. 

Statute  of  Fbauds. — The  statute  of  frauds  does  not  require  that  an  agree 
ment  for  the  sale  of  real  estate  should  be  signed  by  both  parties.  It  ia 
sufBcient  if  it  have  the  signature  of  the  party  sued. (a) 

Same — Vendor  and  Purchaser. — If  by  such  agreement,  the  making  of  the 
title  and  the  payment  of  the  purchase-money  are  to  be  concurrent  acts, 
neither  party  can  sustain  a  suit  on  the  agreement  without  having  first  per- 
formed or  offered  to  perform  his  part  of  it. 

Same— Kescission  of  Contract. — Nor  can  a  party  to  such  contract  rescind 

{a)Cook  V.  Anderson,  20  Ind.,  15  ;  17  Id.,  385. 
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it  without  the  other's  consent,  unless  there  has  been  an  offer  of  performance 
on  his  part,  and  a  refusal  to  perform  by  the  other. 
Vendor's  Lien. — A  vendee  of  real  estate  has  a  lien  thereon  for  the  money 
paid,  if  the  vendor  refuse  to  convey;  and  the  lien  continues  against  a  sabse* 
quent  purchaser  with  notice. 

APPEAL  from  the  Orange  Circuit  Court. 

Sullivan,  J. — Bill  in  chancery  to  enforce  a  vendee's  lien. 
The  following  facts  are  stated  in  the  bill:  The  complainant 
and  one  James  HuJelson,  who  died  pending  the  suit,  purchased 
from  Charles  Shirley  a  tract  of  land  lying  in  Orange  county, 
and  entered  into  a  contract  in  writing  under  seal  dated  Octo- 
ber 4th,  1838,  signed  by  Charles  Shirley,  by  which  the  latter 
acknowledged  that  he  had  received  from  the  former  $382.42, 
part  of  $1,600  which  they,  Shirley  and  Hudelson,  had  agreed  to 
pay  to  Charles  Shirley  for  the  land  mentioned  in  the  contract, 
and  which  is  described  in  the  bill,  and  which  Charles  Shirley 
was  to  convev  to  them  bv  a  general  warrantv  deed  free  from 
all  incumbrance.  In  the  month  of  December  following,  the 
purchasers  paid  to  Charles  Shirley  the  further  sum  of  $109.05, 
in  part  payment  of  said  land.  The  bill  then  states  that  the 
complainants,  on,  &c.,  offered  to  pay  the  balance  of  the  pur- 
chase-money and  demanded  a  deed,  but  defendant,  Shirley, 
refused  to  comply  with  his  contract,  and  afterwards  sold  and 
conveyed  the  same  land  to  his  co-defendant,  George  Monicle, 
and  emigrated  to  the  State  of  Illinois;  that  Monicle,  when  he 
purchased,  had  notice  of  the  previous  purchase  of  the  land 
by  the  complainants,  and  that  they  had  paid  a  large  portion 
of  the  purchase-money.  Charles  Shirley  and  Monicle  are  made 
defendants  to  the  bill,  and  the  prayer  is  that  the  defend- 
ant, Charles  Shirley,  may  be  decreed  to  pay  to  the 
[*453]  ^complainants  the  sum  of  $491.47,  the  amount  paid 
by  them  as  part  of  the  purchase-money  aforesaid,  and 
that  the  complainants  have  a  lien  on  the  land  to  secure  the 
payment. 

Charles  Shirley,  in  his  answer,  admits  the  sale  of  the  land 
and  the  payment  of  a  part  of  the  purchase-money,  as  stated  in 
the  bill.     He  denies  that  the  purchasers  offered,  at  any  time, 
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1o  pav  the  residue  of  the  pureliase-nioney,  or  in  any  way  to 
comply  with  their  contract;  but  says  they  refused  to  do  sd,  and 
he  thereu])on  sohl  the  land  to  J/onicle,  &c. 

Monlde,  in  his  answer,  admits  that  he  purchased  the  land 
described  in  the  bill  from  Charles  Shirley  for  the  sura  of 
551,600;  that  he  paid  him  §500  in  cash,  removed  an  incum- 
brance on  tlie  land  to  the  amount  of  $200,  and  executed  his 
notes  for  the  balance.  He  admits  that,  before  he  contracted 
for  the  land,  he  was  informed  that  Jacob  Shirley  and  Hudelson 
had  purchased  it,  but  had  failed  to  pay  for  it ;  that  he  called 
upon  them  before  he  purchased,  and  informed  them  that  he 
contemplated  purchasing  the  land,  and  requested  to  be  in- 
formed of  the  claim  they  had  upon  the  land,  <tc.,  and  that 
he  was  informed  by  Jacob  Shirley  that  the  purchasers  wanted 
their  money  to  be  refunded  to  them  and  they  would  be  satis- 
fied, &c. ;  that  Jacob  Shirley,  one  of  the  complainants,  expressed 
a  willingness  to  take  the  note  of  him,  the  said  Monicle,  in 
discharge  of  the  claim  for  said  purchase-money;  and  that  the 
respondent  understood  that  Charles  Shirley  had  afterwards  ten- 
dered to  the  complainants  the  note  of  Monicle  for  the  sura  of 
§500,  &c. 

There  were  replications  filed  to  the  answers,  and  depositions 
taken. 

Henry  K.  Neff  swears  that  in  harvest  tirae,  1 839,  he  went 
with  Monicle  to  see  Jacob  Shirley  and  Hudelson.  He  says 
Monicle's  object  was  to  inquire  into  the  difficulty  between 
Jacob  and  Charles  Shirley  respecting  the  land.  The  witness 
then  states  the  same  facts  substantially  that  are  related  by 
Monicle  in  his  answer,  with  this  addition,  that  Jacob  Shirley 
told  him  that  "he  considered  he  had  a  lien  on  the  land,"  and 
if  the  "  arrangement "  (referring  to  the  note  of  Monicle)  was 
not  made,  he  would  hold  on  to  the  land.  J.  P.  Hungate's 
testimony  sustains  the  answer  of  Monicle.  He  was 
[*454]  ^present  at  the  above  recited  conversation,  and  says 
that  Jacob  Shirley  expressed  a  willingness  to  give  up 
the  land,  but  said  he  must  have  his  money  back  and  six  per 
cent,  interest.    Jesse  Toliver  says,  that  he  heard  Charles  Shirley 
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say  that  he  was  to  let  the  complainants  have  a  note  of  $500. 
C.  Shirley  requested  the  witness  to  go  to  J.  Shirley  and  Hudel- 
son  and  inquire  whether  they  would  take  said  note.  They  said 
they  would  not  take  the  note  without  the  interest  on  the  money 
they  had  paid  to  Charles.  This  occurred  in  the  latter  part  of 
the  summer  or  in  the  early  part  of  the  fall  of  1839.  A  witness 
swears  that  Cliarles  Shirley,  in  the  year  1839,  held  a  note  on 
Monicle  for  ^500.  Another  witness  says  that  he  heard  Jacob 
Shirley  tell  Monicle  in  the  harvest  field,  that  if  he,  Monicle, 
would  pay  to  him  the  money  he  had  paid  to  Charles  Shirley 
for  the  land,  with  interest,  he  might  have  the  land.  Monicle 
said  he  would  determine  by  the  next  day,  and  Jacob  Shirley 
said  that  if  3Ionicle  did  not  give  his  note  to  him,  Jacob  Shirley, 
he  would  buy  a  law  suit.  Witness  says  he  was  at  Shirley^s  the 
next  day,  and  Monicle  did  not  come  to  Shirley's,  &c.  Two 
other  witnesses,  in  other  depositions,  adopt  the  statements  of 
the  last  named  witness. 

On  the  foregoing  facts  the  Court,  at  the  final  hearing,  dis- 
missed the  bill. 

It  has  been  seriously  questioned  whether  the  specific  perform- 
ance of  a  contract  would  be  enforced,  where  both  the  parties 
were  not  bound  to  the  performance  of  it  by  having  signed  the 
agreement,  on  the  ground  of  a  want  of  mutuality  in  the  rem- 
edy. Lawrenson  v.  Butler,  1  Sch.  and  Lef.,  13.  The  doubt 
however  has  been  abandoned,  and  the  Courts  have,  by  numer- 
ous decisions,  settled  the  doctrine  that  a  contract  signed  by  the 
party  to  be  charged,  according  to  the  statute  of  frauds  and 
perjuries,  may  be  enforced  by  the  other.  Flight  v.  Bolland,  4 
Russ.,  298;  Palmer  v.  Scott,  1  Russ.  &  Mylne,  391 ;  Martin  v. 
Mitchell,  2  Jac.  &  Walk.,  419;  Ld.  Ormond  v.  Anderson,  2  Ball 
&  Beat,  363.(1) 

The  contract  between   the   vendor  and  the  purchasers  in 

this  case,  was  evidently  one  where  the  acts  to  be  performed 

by   them    were    concurrent.      The    purchasers   were    to   pay 

$1,600  for  the  land,  and  the  vendor  was  to  make  a 

[*455]     *good  title.      There  is  nothing  in  the  terms  of  the 

contract  which  shows  that  it  was  the  intention  of  the 
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vendor  to  convey  before  the  payment  of  the  purchase-money;, 
and  unless  it  clearly  appeared  that  such  was  the  contract,  a 
Court  of  equity  would  not  compel  hira  to  part  with  his  land 
before  he  was  paid  for  it.  Nor  would  a  Court  compel  the 
purchaser  to  pay  his  money  before  he  received  a  title.  Neither 
party,  therefore,  could  compel  a  performance  by  the  other  until 
he  had  performed,  or  offered  to  perform,  his  part  of  the  con- 
tract. It  follows  that  neither  party  had  a  right  to  rescind  the 
contract  without  the  consent  of  the  other,  until  by  an  oifer  to 
perform  on  his  part,  the  other  party  had  refused.  If  the  pur- 
chasers had  tendered  the  purchase-money  within  a  reasonable 
time,  and  demanded  a  deed,  and  it  had  been  refused,  they 
might  have  considered  the  contract  at  an  end ;  and  so,  if  the 
vendor  had  tendered  a  deed  and  demanded  the  purchase- 
money,  and  it  had  not  been  paid,  he  might  have  considered 
the  contract  as  rescinded.  But  if  either  party  abandoned  the 
contract  without  doing  all  that  the  law  required  of  him,  he  is 
in  default. 

There  is  no  evidence  that  Charles  Shirley  tendered  a  deed  to 
the  purchasers,  and  demanded  the  purchase-money,  or  any- 
thing equivalent  to  it,  before  he  sold  to  Monicle.  The  sale, 
therefore,  can  not  aifect  the  equity  of  the  complainants  if 
Monicle  had  notice  of  it,  and  if  they  did  no  act  which 
destroyed  it.  Monicle  admits  in  his  answer  that,  from  a 
conversation  he  had  with  /.  Shirley  and  Hudelson  on  the 
subject,  he  knew  they  had  a  claim  on  the  land.  In  that  con- 
versation they  consented  that  Monicle  might  purchase  from 
Charles  Shirley,  but  we  think  the  weight  of  the  testimony  is 
that  they  informed  Monicle  that  they  would  claim  a  lien  on  the 
land  for  the  money  they  had  paid  with  interest,  and  that  unless 
Monicle  would  pay  or  secure  to  them  that  amount,  they  would 
seek  to  enforce  their  lien.  That  did  not  amount  to  an  aban- 
donment of  their  lien ;  it  rather  asserted  it.  Monicle,  there- 
fore, purchased  with  a  full  knowledge  of  the  complainants' 
equity,  and  the  land  in  his  hands  is  subject  to  the  lien  claimed 
by  the  bill.  A  vendee  has  a  lien  on  land  purchased  by  him 
for  the  purchase-money,  or  any  part  of  it,  paid  by  him,  if 
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[*456]  the  vendor  refuses  to  ^convey,  and  this  lien  attaches 
to  the  land  in  the  hands  of  a  subsequent  purchaser 
with  notice.  1  Sugd.  on  Vend.,  344;  Coote  on  Mortg.,  248, 
and  cases  cited. 

From  the  view  we  have  taken  of  the  case,  it  follows  that  tlie 
Court  erred  in  dismissing  the  bill. 

The  Court  reversed  the  decree,  and  rendered  a  decree  for  the 
complainant  conformably  to  the  above  opinion. 

H.  F.  Tliornton,  J.  Collins,  W.  Quarles,  and  /.  H.  Bradley, 
for  the  appellant. 

W.  A.  Porter,  for  the  appellees. 

(l)The  cases  cited  in  the  text  show  that  Courts  of  equity  consider  contracts 
(or  the  sale  of  land  valid,  under  the  statute  of  frauds,  though  signed  only  by 
the  defendant.  The  doctrine  is  the  same  in  Courts  of  law.  Laythoarp  v.  Fry' 
antf  2  Bingh.  N.  C,  735 ;  Barickman  v.  Kuykendall,  6  Blackf.,  21. 


Wilcox  v.  The  State,  in  Error. 

AN  indictment  for  gaming  alleged  that  the  defendant,  by 
playing  at  cards,  &c.,  had  won  from  A.  H.,  A.  C,  and  G.  H., 
a  certain  article,  <&c.  The  evidence  was  that  the  winning  was 
by  the  defendant  and  another,  as  partners,  from  A.  G.  and  G. 
JS.,  as  partners.     Held,  that  the  variance  was  fatal. 


Bell  and  Another  v.  The  State  Bank. 

^.liTEKATiON  OF  NoTE — FiXMNG  BLANKS. — A  printed  form  of  a  promissory 
note,  payable  ninety  days  after  date,  at  the  Branch  Bank  at  Lafayette,  was 
signed  by  A  and  indorsed  by  B ;  blanks  were  left  for  the  date,  the  payee's 
name,  and  the  sum ;  and  in  the  margin  there  was  a  piiuted  direction  to 
"credit  the  drawer,"  signed  by  B.  The  note,  in  this  form,  was  submitted 
by  A  to  said  bank  for  the  purpose  of  renewing  a  note  of  the  same  parties,  in 
bank,  about  to  become  due.  A  not  being  prepared  to  pay  the  part  of  the 
debt  required,  the  bank  refused  to  renew  at  ninety  days,  but  was  willing  to 
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do  so  at  thirty  days.      A  being  informed  of  this  by  the  clerk  of  the  bank, 
directed  him  to  make  the  note  payable  in  thirty  days,  which,  without  JB's 

consent,  was  accordingly  done;  the  word  ninety  being  struck  out 
[*457]        and  thirty  inserted  in  its  place.     The  blanks  were  •■filled,  &c.,  the 

one  for  tlie  date  with  the  day  when  the  old  note  fell  due.  Held 
that  B,  in  consequence  of  the  change  thus  made  in  the  time  of  payment  of 
the  note,  was  not  liable  as  indorser  thereof. 
Notice  of  Non-payment. — If  the  indorser  of  a  promissory  note  payable  at 
bank  at  A,  reside  four  or  five  miles  from  A  in  the  country,  and  use  the  post 
office  at  A,  it  being  as  near  his  residence  as  any  other,  notice  of  the  non- 
payment of  the  note  may  be  given  to  him,  by  putting  the  notice  into  the 
post  office  at  A  directed  to  him  there.(a) 

ERROR  to  the  Tippecanoe  Circuit  Court. 

Dewey,  J. — The  State  Bank,  the  indorsee  of  a  promissory 
note,  brought  a  joint  action  of  assumpsit  against  Benbridge  the 
maker,  and  Bell  the  indorser  thereof.  The  note,  as  described 
in  the  declaration,  bears  date  November  3d,  1841,  at  Lafayette, 
and  is  for  $534  payable  and  negotiable  at  the  Branch  Bank  at 
Lafayette  in  thirty  days  from  date.  Plea,  the  general  issue  by 
both  defendants,  and  sworn  to  by  Bell.  Verdict  for  the  plain- 
tiff; motion  for  a  new  trial  overruled;  and  judgment  upon  the 
verdict. 

It  appeared  in  evidence,  that  the  note  described  in  the  dec- 
laration was  originally  a  printed  form  of  a  ninety-day  note, 
payable  at  the  Branch  Bank  in  Lafayette,  and  purporting  to  be 
drawn  at  that  place,  with  blanks  for  the  date,  the  name  of  the 
payee,  and  the  sum  to  be  paid.  In  this  shape  it  was  signed  by 
Benbridge  and  indorsed  by  Bell,  with  a  printed  direction  in  the 
margin  to  "credit  the  drawer,"  also  signed  by  Bell.  This 
blank  note  was  delivered  to  Benbridge,  and  by  him  submitted 
to  the  board  of  directors  of  the  Branch  Bank,  for  the  purpose 
of  renewing  a  ninety-day  note  between  the  same  parties,  which 
fell  dne  ou  the  3d  of  November,  1841.  As  Benbridge  was  not 
prepared  to  pay  the  usual  curtailment  of  the  amount  of  the  old 
note,  the  directors  refused  to  renew  at  ninety  days,  but  were 
willing  to  do  so  at  thirty  days.  This  determination  was  made 
known  by  the  clerk  of  the  bank  to  Benbridge,  who  directed  the 

(a)S(e  uote  to  Sharp  v.  Drew,  9  Ind.,  281. 
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clerk  to  make  the  note  a  thirty -day  note;  the  blanks  were 
filled  up  accordingly;  and  the  word  ninety  in  the  blank  note 
was  striken  out,  and  thirty  inserted  in  its  place,  making 
the  note  such  as  it  is  described  in  the  declaration.  Bell  gave 
no  consent  to  the  change  of  the  note  from  a  ninety-day  to  a 
thirty-day  note.  It  was  also  proved  that  when  the  note 
became  payable,  and  on  the  last  day  of  grace,  a  formal 
[*458]  demand  of  payment  was  *made  at  the  bank,  and  that, 
on  the  same  day,  notice  of  non-payment  was  put  into 
the  post  office  at  Lafayette  directed  to  Bell  at  that  place ;  that 
Bell  lived  in  the  country  from  four  to  five  miles  from  Lafay- 
ette, and  about  the  same  distance  from  Columbia,  where  there 
was  also  a  post  office;  that  these  were  the  nearest  post  offices 
to  the  residence  of  Bell;  and  that  Bell  had  been  in  the  habit 
of  using  the  post  office  at  Lafayette. 

The  questions  are,  is  Bell  an  iudorser  of  the  note  described 
in  the  declaration?  and  if  so,  was  the  notice  of  non-payment 
sufficient  ? 

With  regard  to  Benhridge's  liability,  there  is  no  doubt.  He 
clearly  gave  authority  to  make  the  note  what  it  is.  But  as 
this  is  a  joint  action  against  the  maker  and  indorser  (which 
the  statute  authorizes),  the  judgment  must  be  reversed  entirely, 
unless  it  is  valid  against  both  defendants. 

The  evidence  does  not  present  a  case  of  the  alteration  of  a 
perfected  note,  but  raises  a  question  of  the  due  execution  of  an 
implied  authority,  arising  from  the  indorsement  of  a  note  in  an 
unfinished  and  imperfect  state.  The  general  rule  of  law  cer- 
tainly is,  that  if  a  person  indorses  or  signs  a  blank  paper  or 
note,  and  delivers  it  to  another  person  that  he  may  raise  money 
with  it,  he  authorizes  that  other  person  to  render  him  liable  in 
any  amount,  and  at  any  time,  he  may  please.  There  is  no 
restriction  in  the  implied  authority  in  such  a  case.  Russel  v, 
Langstaffe,  Dough,  514;  Collis  v.  Enimett,  1  Hen.  Bl.,  313. 
It  must  be  evident  that  the  nearer  the  blank  instrument 
approaches  to  perfection,  the  more  restricted  must  be  the 
authority;  if  the  sum,  date,  or  time  of  payment  be  inserted, 
they  can  not  be  changed. 
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In  the  case  under  consideration,  the  blank  note  was  not 
indorsed  by  Bell  for  the  purpose  of  enabling  Benbridge  to  raise 
money  upon  it  in  the  market,  but  that  he  might  renew  a  note 
in  bank  between  the  same  parties.  We  do  not  mean  to  say, 
that  had  Benbridge  abused  the  trust  reposed  in  him  by  filling 
up  the  note  in  a  manner  not  contemplated  by  Bell,  and  by 
negotiating  it,  the  purchaser,  if  ignorant  of  the  improper  con- 
duct, could  not  have  recovered  against  Bell.  But  the  bank 
was  apprized  through   its  officers  of  the   real  object  of  the 

note,  and,  therefore,  knew  the  extent  of  the  implied 
1^*459]     ^authority  of  Benbridge  in  regard  to  filling  up  the 

blanks.  What  was  the  extent  of  that  authority  ?  In 
our  opinion  it  was  limited  to  the  right  of  using  the  note,  so  as 
to  make  it  answer  as  a  ninety-day  note  in  the  place  of  the 
note  already  held  by  the  bank,  and  which  became  payable 
on  the  3d  of  November,  1841.  Such  an  authority  as  this  cer- 
tainly did  not  empower  Benbridge,  or  the  bank,  to  make  the 
new  note  payable  in  thirty  days  from  the  time  of  the  maturity 
of  the  old  note,  which  was  very  properly  made  the  date  of  the 
substitute.  There  were  two  certain  restrictions  of  the  implied 
authority  of  Benbridge  apparent  upon  the  face  of  tlie  blank 
note;  one  had  respect  to  the  length  of  credit,  and  the  other 
to  the  place  of  payment;  and  he  had  no  more  right  to  alter 
the  first  than  the  last.  It  will  scarcely  be  contended  he  was 
authorized  to  change  the  place  of  payment. 

Two  cases  are  particularly  relied  upon  by  the  defendant  in 
error,  to  show  that  Benbridge  had  authority  to  make  the  note 
payable  in  thirty  days  from  its  date  instead  of  ninety.  The 
first  is  the  Mechanics^  and  Farmers'  Bank  v.  Schuyler,  7 
Cowen,  337,  in  note.  The  promissory  note  on  which  that  case 
was  founded,  was  delivered  by  the  indorser  to  the  maker 
"without  any  date;  the  maker  antedated  it  so  as  to  make  it 
run  nearly  thirty  days  less  than  it  would,  had  it  been  dated 
when  it  was  made,  and  then  negotiated  it  to  the  bank,  which 
was  ignorant  of  the  circumstances  stated.  The  indorser  was 
held  liable,  on  the  ground  that  the  bank  was  a  bona  fide 
indorsee  without  notice,  and  could  not  be  aifected  by  the  abuse 
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(if  any  existed)  of  the  implied  authority  of  the  maker  in  ante 
dating  the  note.  That  case  can  have  no  application  to  this, 
for  here  the  bank  was  apprised  of  all  the  circumstances,  and 
was  bound  to  know  that  the  implied  authority  of  Benbridge 
M-as  exceeded.  The  other  case  referred  to  is  Mitchell  v.  Culver, 
7  Cowen,  336.  The  note  in  that  case  was  intrusted  by  the 
indorser  to  the  maker  for  the  purpose  of  raising  money  upon 
it ;  there  was  a  blank  for  the  date,  which  was  so  filled  up  as 
considerably  to  shorten  the  time  of  payment;  and  this  was 
done  with  the  knowledge  of  the  person  who  became  the  holder 
of  the  note.     It  was  held,  nevertheless,  that  he  could  recover 

against  the  indorser;  that  his  knowledge  of  the  ante- 
[*460]     dating  of  the  note  made  no  ^difference.     The  ground 

of  the  decision  was,  that  the  indorser  by  intrusting 
the  note,  with  a  blank  for  the  date,  to  the  maker  for  the  pur- 
pose of  raising  money  upon  it  in  the  market,  conferred  upon 
him  an  implied  authority  to  fill  the  blank  as  he  might  see 
fit.  Under  this  view  of  the  subject,  it  is  evident  '  jat  the 
knowledge  of  the  holder  of  the  ante-dating  of  the  n'  ..e  by  the 
maker  could  make  no  difference,  for  it  was  within  his  sup- 
posed authority  to  do  so.  But  there  is  this  marked  difference 
between  that  case  and  the  case  under  consideration.  There, 
the  general  object  of  the  note  which  was  put  in  circulation  was 
to  raise  money  in  the  market;  here,  the  object  Avas  very  differ- 
ent; it  was  not  contemplated  by  any  of  the  parties  that  a  new 
debt  should  be  created  upon  the  note  intrusted  to  Benbridge, 
but  all  knew  that  its  specific  and  only  purpose  was  to  effect 
a  renewal  of  a  ninety-day  note  in  bank,  by  the  substitution 
of  a  like  note  after  the  usual  curtailment  of  the  debt.  The 
authority  to  Benbridge  was  to  effect  that  object  and  no 
other — at  least  such  was  his  autliority  when  dealing  with 
those  acquainted  with  all  the  circumstances  of  the  case.  He 
had  no  right,  and  could  confer  none,  to  strike  out  ninety  and 
insert  thirty  in  the  note.  We  arc  of  opinion,  therefore,  that 
Bell  is  not  the  indorser  of  the  note  described  in  the  declara- 
tion. The  evidence  did  not  authorize  the  verdict;  there 
should  have  been  a  new  trial, 
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As  to  the  question  of  notice,  it  was  settled  in  The  Bank  of 
Columbia  v.  Lawrence,  1  Pet.,  578,  that  where  an  indorser 
lived  on  a  farm  two  or  three  miles  from  the  nearest  post  office, 
a  notice  of  non-payment  put  into  that  post  office,  and  directed 
to  the  indorser  at  the  town  in  which  the  post  office  was,  was  a 
legal  notice.  Upon  the  authority  of  that  case,  we  think  the 
notice  in  the  present  instance  was  sufficient. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

jD.  Iface,  for  the  plaintiffs. 

Z.  Baird  and  R.  C.  Gregory,  for  the  defendant. 


[*461]    *The  Board  of  Trustees  for  the  Vincennes 
University  v.  Embree. 

Bill  of  \  ^ceptions — Practice. — The  judges  of  the  Circuit  Court  are  not 
bound  to  seal  a  bill  of  exceptions,  which  requires  the  clerk  to  insert  therein 
copies  of  certain  papers  after  the  bill  shall  have  been  sealed. 

Blackford,  J. — This  is  a  motion  on  the  part  of  the  plain- 
tiffs for  an  order,  requiring  the  judges  of  the  Gibson  Circuit 
Court  to  seal  a  certain  bill  of  exceptions,  or  show  cause,  itc. 
The  bill  of  exceptions  presented  to  the  judges  to  be  sealed  was 
as  follows: 

"  Gibson  Circuit  Court,  3Iarch  term,  1845.  The  Board  of 
Trustees  for  the  Vincennes  University  v.  Elisha  Embree.  Be 
it  remembered,  that  on  this  fifth  day  of  3'Iaroh,  1845,  and  on 
the  third  day  of  the  March  term  of  this  Court,  the  plaintiffs 
moved  the  Court  to  grant  a  change  of  venue  in  this  case  to 
some  county  out  of  this  circuit,  and  in  support  of  such  motion 
produced  and  read  to  the  Court  the  following  petition  and 
affidavit,  viz. :  [The  clerk  will  here  insert  the  petition  and 
affidavit  of  Mr.  Judah,  and  the  certificate  of  George  W.  Bath 
bone,  notary  public]  But  the  Court  refused  to  grant  said 
petition.     To   which   refusal  the  plaintiffs,   by  their  counsel, 
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excepted,  and  prayed  that  this  their  bill  of  exceptions  be  signed 
and  sealed,  &c.,  which  is  done,  &c.,  the  day  and  year  afore- 
said." 

The  judges  refused  to  seal  this  bill  of  exceptions. 

The  provision  in  the  statute  on  the  subject  is,  that  the 
exception  shall  be  in  writing;  but  the  Court  shall  allow  such 
time  as  may  be  deemed  reasonable  to  settle  and  reduce  the 
same  to  form.  E.  S.,  1843,  p.  733.  The  bill  before  us  shows 
on  its  face  that  it  is  incomplete.  It  requires  the  clerk  to  insert 
copies  of  certain  papers  after  it  shall  have  been  sealed.  We 
think  the  judges  are  not  bound  to  seal  such  a  bill. 

Per  Curiam. — The  motion  is  overruled. 


[*462]     *The  State  v.  Leak  and  Others,  in  Error. 

DEBT  by  the  State  on  a  judgment  of  the  Owen  Circuit 
Court  obtained  on  a  forfeited  recognizance;  the  declaration 
not  showing  whether  the  recognizance  had  been  taken  in  a 
civil  or  criminal  case.  Held,  that  a  plea  that  the  debt  had 
been  remitted  by  the  Governor,  must  show  that  the  forfeiture 
had  been  incurred  in  proceedings  arising  out  of  a  violation  of 
the  penal  laws. 

If  in  debt  payment  of  the  whole  be  pleaded  and  issue  be 
joined  on  the  plea,  the  whole  and  not  a  part  of  the  issue 
should  be  tried. 


Doe,  on  the  Demise  of  Berry,  v.  Shaw,  in  Error. 

THE  judgment  for  the  defendant  in  this  case  was  affirmed 
on  the  authority  of  Clawson  v.  Doe  d.  Moore  et  ux.,  5  Blackf., 
300,  in  point. 
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Harding  v.  Griffin. 

Bond  for  Costs — Practice. — The  refusal  to  dismiss  the  suit  of  a  non-resi- 
dent plaintiff  for  the  insufficiency  of  a  bond  for  costs,  is  not  error  of  which 
the  defendant  can  complain,  if  his  costs  are  secured  by  the  bond. 

Set-Off — Practice. — A  defendant  in  assumpsit,  who  pleads  the  general 
issue  with  notice  of  set-off,  and  furnishes  a  bill  of  particulars  of  the  mat- 
ters of  set-off,  is  confined  in  his  proof  to  the  bill  of  particulars. 

Same. — Under  a  general  charge,  in  such  bill,  of  cash  to  a  certain  amount,  the 
defendant  will  not  be  permitted  to  prove  that,  in  the  capacity  of  executor, 
he  had  overpaid  the  plaintiff  a  legacy  left  him  by  the  defendant's  testator. 

ERROR  to  the  Marion  Circuit  Court. 

Dewey,  J. — Assumpsit.  The  plaintiff,  being  a  non-resident 
and  having  been  ruled  to  give  security  for  the  costs, 
[*463]  filed  a  ^'boud  conditioned  that  she  "should  pay  all 
costs  which  she  should  be  adjudged  to  pay  to  the 
defendant,  or  to  the  officers  of  Court."  The  defendant  moved 
the  Court  to  dismiss  the  action  for  the  want  of  a  sufficient 
bond.  The  motion  was  overruled.  The  declaration  contained 
the  common  counts.  Among  other  pleas,  the  defendant  pleaded 
the  general  issue,  with  notice  of  set-off.  The  notice  was  in  gen- 
eral terms,  containing  the  substance  of  the  common  counts  of 
a  declaration.  The  defendant's  bill  of  particulars,  furnished 
at  the  request  of  the  plaintiff,  contained  the  following  item, 
viz.:  "  October  11th,  1837,  cash,  $100."  Trial  by  the  Court, 
and  judgment  for  the  plaintiff. 

On  the  trial,  the  defendant  offered  in  evidence  a  receipt 
dated  October  11th,  1837,  and  signed  by  the  plaintiff,  by  which 
she  acknowledged  that  she  had  reeeived  of  tl)e  defendant,  as 
the  executor  of  one  Holmes,  $100,  part  of  a  legacy  left  her  by 
Holmes.  The  object  of  the  defendant  was  to  show,  by  the 
receipt  and  other  evidence,  that  he  had  overpaid  to  the  plain- 
tiff' the  legacy  given  her  by  Holmes,  to  the  amount  contained 
in  the  receipt.  The  plaintiff  objected  to  the  receipt,  and  it 
was  excluded. 

The  errors  assigned  are  the  overruling  the  motion  to  dismiss 

(506) 


MAY  TERM,  1845.  46^-04 

Harding  v.  GrifSn. 

the  action  for  want  of  security  for  the  costs,  and  the  rejection 
of  the  receipt  as  evidence. 

As  to  the  first  point,  the  statute  requires  suits  commenced 
by  non-residents  to  be  dismissed  unless  the  plaintiff  shall  file 
a  bond  with  surety,  conditioned  for  the  payment  ''of  all  costs 
which  may  accrue  in  the  action,  either  to  the  defendant  or  the 
officers  of  the  Court."  R.  S.,  1843,  p.  675.  We  have  decided, 
under  a  similar  statute,  that  a  bond  which  stipulated  that  the 
plaintiff  should  pay  the  costs  which  might  accrue  in  the  cause, 
"provided  judgment  should  be  given  against  him,"  was  insuf- 
ficient, and  that  the  action  was  properly  dismissed  for  that 
reason.  Hunt  v.  Butcher,  5  Blackf ,  341.  We  see  no  material 
difference  between  the  bond  in  that  case  and  the  one  under 
consideration.  Neither  afforded  any  security  to  the  officers  of 
the  Court  for  their  fees  in  the  event  of  the  suit's  resultino-  iu 
favour  of  the  plaintiff.     One  object  of  both  statutes  was  to 

make  the  officers  secure,  let  the  action  terminate  as  it 
[*464]     might.     It  would  have  been  proper  *had  the  Circuit 

Court  dismissed  this  action,  because  the  bond  did  not 
•effect  that  object.  But  we  do  not  think  the  refusal  to  do  so  is 
an  error  of  which  the  defendant  can  complain.  Hiii  costs  were 
amply  secured  by  the  bond;  he,  therefore,  sustained  no  injury 
by  the  decision  of  the  Circuit  Court. 

As  to  the  other  point,  we  do  not  think  the  rejection  of  the 
receipt  as  evidence  was  erroneous.  The  defendant's  legal  evi- 
dence was  confined  to  his  bill  of  particulars,  which  was  in  the 
form  of  an  account  between  the  parties,  individually ;  and  the 
charge  of  $100,  on  the  11th  of  October,  1837,  was  an  item  of 
that  account;  it  purported  to  be  an  ordinary  charge  of  cash  by 
one  individual  against  another.  The  receipt  was  a  link  in  a 
proposed  chain  of  evidence  having  for  its  object  to  show  that 
the  defendant,  in  the  capacity  of  executor,  had  overpaid  the 
plaintiff  a  legacy  left  her  by  the  testator  represented  by  the 
defendant.  The  general  charge  of  ^100  cash,  in  the  bill  of 
particulars  was  not  calculated  to  apprise  the  plaintiff  of  such  a 
design,  and  to  induce  her  to  be  prepared  with  such  rebutting 
testimony  as  might  have  been  in  her  power. 
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Per  Cui'iam. — The  judgment  is  affirmed  with  three  per  ceni» 
damages  and  costs. 

0.  H.  Smith,  H.  O'Neal,  and  S.  Yandes,  for  the  plaintiff. 
W.  W.  Wick  and  L.  Barbour,  for  the  defendant. 


Loyd  and  Another  v.  Makvin  and  Another. 

Indemnifying  Bond. — A  bond  conditioned  to  indemnify  the  obligee  and 
save  him  harmless  from  the  operation  of  certain  judgments  which  were 
liens  on  land  purchased  by  him,  is  a  bond  of  indemnity  against  damages 
arising  from  the  judgments.(a) 

Same — Pleading. — In  debt  on  the  penal  part  of  such  bond,  a  plea  [oyer  of 
the  condition  having  been  given)  of  non  damnificatus  generally  is  good. 

Same — Breach  of  Condition. — A  replication  to  the  plea  in  such  case  that 
executions  were  issued  on  the  judgments  and  levied  on  the  land,  and  that 
the  rents  and  profits  thereof  for  seven  years  were  offered  for  sale,  does  not 
show  a  breach  of  the  condition  of  the  bond,  and  is  therefore  insufficient. 

[*465]         ^APPEAL  from  the  Tippecanoe  Circuit  Court. 

Dewey,  J. — Debt  upon  the  penal  part  of  an  obli- 
gation. Oyer  having  been  granted,  it  appeared  that  the  condi- 
tion of  the  bond,  after  reciting  the  purchase  by  the  obligees 
(the  plaintiffs  below)  from  Brown,  one  of  the  defendants,  of 
certain  town  lots,  which  were  incumbered  by  judgments  against 
Brown,  was,  that  "should  said  Brown  indemnify  the  said  JbAw 
and  Allen  Loyd  (the  plaintiffs),  and  save  them  .perfectly  free 
and  harmless  from  the  operation  of  said  judgments,  by  virtue 
of  the  liens  thereof,  then  the  obligation  to  be  void,"  &c.  The 
defendants  pleaded  generally  7ion  damnificatus.  The  plaintiffs 
replied,  that  executions  were  issued  upon  the  judgments  and 
placed  in  the  sheriff's  hands,  who  levied  them  upon  the  town 
lots  purchased  by  the  plaintiffs  of  Brown,  advertised  the  lots 
for  sale,  and,  on  the  appointed  day,  offered  for  sale  the  rents 
and  profits  thereof  for  seven  years.  A  general  demurrer  to  the 
replication  was  sustained,  and  final  judgment  rendered  in 
favour  of  the  defendants. 

U  Johnson  v.  Brilton,  23  Ind.,  105;  9  Id.,  443. 
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The  correctness  of  this  decision  depends  upon  the  real  char- 
acter of  the  bond  given  in  oyer.  If  the  condition  be  for  the 
performance  or  non-performance  of  some  specific  act,  as  the 
extinguishment  of  the  liens  of  the  judgments,  or  that  no  execu- 
tions should  be  levied  upon  the  lots,  the  general  plea  of  non 
daninificatus  was  not  sufficient,  Holmes  v.  Rhodes,  1  B.  &.  P., 
638;  but  if  the  bond  be  a  mere  bond  of  indemnity,  that  plea  is 
allowable.  1  Will.  Saund.,  117,  n.;  Coombs  v,  Newlun  et  al.,  4 
]51ackf.,  120,  and  note.  We  view  it  to  be,  in  effect,  a  bond  to 
lave  the  plaintiffs  harmless  from  all  damages  arising  from  the 
judgments  mentioned  in  the  condition.  The  plea,  therefore, 
raeets  the  case,  and  is  a  good  bar.  The  replication  is  insuffi- 
\,ient,  because  it  fails  to  state  any  damages  sustained  by  the 
plaintiffs.  The  issuing  executions,  levying  them  upon  the  lots, 
and  offering  the  rents  and  profits  for  sale,  were  no  injury  to 
the  plaintiffs.  These  acts  did  not  disturb  their  possession,  nor 
Jiffect  their  title,  anv  more  than  it  was  affected  bv  the  liens  of 
the  judgments,  and  if  they  were  a  violation  of  the  bond,  it 
was  broken  as  .soon  as  executed.  We  do  not  conceive  that 
liuch  was  the  intention  of  the  parties.  Had  the  lots  been  sold 
on  the  executions,  or  the  plaintiffs  had  paid  the  judg- 
[*466]  ments  to  prevent  the  *sale,  they  would  have  had  a 
good  cause  of  action.  As  the  matter  stands,  they 
can  not  maintain  the  suit.  The  condition  of  the  bond  has  not 
been  broken. 

Per  Quriam. — The  judgment  is  affirmed  with  costs. 

D.  Ilace,  for  the  appellants. 

J.  Pettit,  for  the  appellees. 


Ward  and  Another  v.  Leviston. 

Partnership,  Private  Dealing  op  Partner. — If  J5,  a  member  of  a  firm, 
deal  in  his  own  name  in  business  of  the  firm  with  A,  wlio  is  ignorant  of  the 
Dartnership,  the  latter  may  be  sued  for  a  demand  against  him,  arising  from 
such  dealing,  either  hy  B  alone  or  by  the  firm. 
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Same — Set-off. — And  in  a  suit  by  the  firm  for  such  demand,  J. 'a  right  of  set- 
ofif  is  the  same  as  if  5  had  sued  alone. 

APPEAL  irom  the  Union  Circuit  Court. 

Dewey,  J. — Dormire  and  Ward  sued  Leviston,  in  assumpsit, 
before  a  justice  of  the  peace.  The  statement  of  their  demand 
was  an  account  in  their  favour  against  iefzs^o?i  for  boots,  shoes, 
&e.,  commencing  in  1839  and  ending  in  1842,  amounting  to 
$64,87.  No  plea  was  filed  before  the  justice;  but  in  the  Cir- 
cuit Court,  on  appeal,  the  defendant  pleaded  that,  before  and 
at  the  time  of  making  the  account  sued  for,  he  held  a  note 
against  Dormire  for  $50.00,  which  was  still  due ;  that  previ- 
ously to  any  partnership  between  the  plaintiffs,  the  defendant 
''  had  a  running  account  with  Dormire,  which  was  to  have  been 
settled  by  a  credit  on  the  note ;"  that  without  any  notice  of  the 
partnership,  the  defendant  continued  to  deal,  as  usual,  with 
Dormire  alone.  A  general  demurrer  to  the  plea  was  overruled. 
Final  judgment  for  the  defendant. 

The  plea  raises  the  question  whether  a  firm/ one  of  whose 
members  has  dealt  in  his  own  name,  but  in  a  matter  in  which 
his  co-partners  were  interested,  with  a  person  who  had  no 
knowledge  of  the  partnership,  can  maintain  an  action  against 
that  person  on  account  of  such  dealing?  If  a  joint 
[*467]  *suit  can  not  be  maintained,  the  plea,  as  amounting 
to  the  general  issue,  was  a  good  bar  to  the  action, 
under  a  general  demurrer,  and  the  decision  of  the  Circuit 
Court  was  correct.  But  we  think  that,  in  such  cases,  the  ac- 
tion may  be  either  by  the  firm,  or  by  the  partner  who  made 
the  contract.  Skinner  ei  al.  v.  Stocks,  4  Barn.  <&  Aid.,  437. 
The  plea,  therefore,  was  not  even  an  argumentative  denial  of 
the  right  to  sustain  the  joint  action,  and  the  demurrer  should 
have  been  overruled. 

If  Wai'd  was  a  dormant  partner  of  Dormire's,  unknown  to 
the  defendant,  who  supposed  when  he  took  up  the  articles  sued 
for  that  he  was  dealing  exclusively  with  Dormire,  the  joint 
form  of  the  action  would  not  prevent  him  from  availing  him- 
self of  any  matter  of  set-off  which  he  held  against  Dormire 
alone.     If  concealed  partners  suffer  one  of  the  firm  to  conduct 
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their  business,  as  the  only  person  ostensibly  concerned  in  the 
matter,  they  subject  themselves,  in  a  joint  action,  to  the  same 
right  of  set-off  by  the  defendant,  wliich  he  would  have  had  in 
a  several  action  by  the  partner  with  whom  he  dealt.  Stracey 
et  al.  V.  Deey,  7  T.  R.,  357,  n.;  George  v.  Clagett,  id.,  355. 
The  plea  under  consideration,  however,  has  neither  the  form 
nor  substance  of  a  plea  of  set-off. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

J.  Ryman  and  /.  B.  Sleeth,  for  the  appellants. 

J.  Perry  and  J.  S.  Reid,  for  the  appellee. 


Bradbury  v.  Dougherty,  in  Error. 

THE  refusal  to  continue  a  cause  on  account  of  the  absence 
of  a  witness,  if  the  continuance  be  applied  for  on  a  sufficient 
affidavit,  is  error.      Vanblaricum  v.  Ward,  1  Blackf.,  50. 

The  execution-defendant  is  a  competent  witness  for  the 
claimant,  on  a  trial  of  the  right  of  property.     Hankhis  et  al. 

V.  Ingols,  4  Blackf ,  35. 
[*468]  *The  circumstance  that  a  person  has  executed  an 
appeal-bond  in  the  name  of  the  plaintiff  and  as  his 
attorney  in  fact,  in  the  case  of  an  appeal  from  a  justice's  judg- 
ment, does  not  render  liim  incompetent  as  a  witness  for  the 
plaintiff,  on  the  trial  of  the  cause  in  the  Circuit  Court. 


The  State  v.  Gooch. 

Fornication — Indictment. — An  indictment  against  an  nnmarried  man  for 
living  in  open  and  notorious  for»v,at)on  with  a  certain  woman,  need  not 
aver  that  ehe  is  unmarried. (a) 


la)8iaU  T.  Shoemalier,  4  Ind.,  100. 
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ERROR  to  the  Morgan  Circuit  Court. 

Sullivan,  J. — The  defendant  was  indicted  for  living  in 
open  and  notorious  fornication  with  one  Sarah  Lang,  he  being 
an  unmarried  man.  Whether  S.  L.  was  married  or  unmarried, 
does  not  appear  by  any  distinct  averment  in  the  indictment. 
The  Court,  we  are  informed,  quashed  the  indictment  because 
it  did  not  aver  that  she  was  an  unmarried  woman. 

On  this  question  we  admit  there  is  some  room  for  doubt,  but 
our  conclusion  is,  that  the  Court  should  not  have  quashed  the 
indictment.  It  is  not  necessary  that  an  indictment  should 
negative  every  conceivable  fact  that  may  change  the  character 
of  an  offense.  If,  in  the  present  case,  the  guilty  accomplice 
of  the  defendant  were  a  married  woman,  it  would  be  a  matter 
of  which  the  defendant  could  avail  himself  on  the  trial,  and, 
by  proving  her  married,  be  acquitted  of  the  charge  of  fornica- 
tion. We  think  the  objection  rests  entirely  in  proof,  and  that 
the  defendant  should  have  been  required  to  plead  to  the  indict- 
ment. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

J,  8.  Watts,  for  the  State. 

C  C  Nave,  for  the  defendant. 


[*469]     *Sparks  and  Others  v.  The  State  Bank. 

State  Bank — Charter  Construed. — A  note  and  mortgage  appearing  on 
their  face  to  be  executed  to  the  State  Bank  in  its  corporate  name,  will  be 
presumed  to  have  been  taken  in  conformity  with  the  charter  of  the  bank, 
until  the  contrary  be  8hown.(a) 

Same. — The  bank,  by  the  6th  section  of  the  charter,  may  hold  real  estate  which 
shall  have  been  mortgaged  to  it  by  way  of  security  for  money  due  to  it  on 
a  promissory  note,  executed  on  the  same  day  with  the  mortgage. 

Fixtures. — A  steam  engine  erected  ir.  d  permanent  manner  in  a  tan  yard  to 
facilitate  the  process  of  tanning,  and  used  there  for  such  purpose  for  two  or 

(a)namiUon  v.  The  New  Caslle,  dtc,  Oo.,  9  Ind.,  339 
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three  years,  but  which  could  be  removed  without  injury  to  the  building 
with  which  it  was  connected  by  braces, — was  held  to  be  a  fixture,  and  to 
pass,  by  a  mortgage  of  the  land  on  which  it  was  erected,  to  the  mortgagee.(a) 

Recokding  of  MoiiTGAGE. — A  subsequent  mortgage  of  real  estate,  though 
first  recorded,  will  not  prevail  against  a  prior  one  which  is  not  recorded  in 
time,  if  the  subsequent  mortgagee  had  actual  notice  of  the  prior  mortgage. 

Same. — If  a  judgment  be  obtained  against  a  person  subsequently  to  his  exe- 
cution of  a  mortgage,  but  before  the  mortgage  is  recorded,  the  mortgage 
though  it  was  not  recorded  in  time  will  have  the  preference.  But,  perhaps, 
a  bona  fide  purchaser  at  sheriff''s  sale  under  the  judgment  might  be  protected 
by  the  statute.(6) 

ERROR  to  the  Dearborn  Circuit  Court. 

Blackford,  J. — This  was  a  bill  in  chancery  filed  by  the 
State  Bank  of  Indiana  against  William  S.  Durbin,  Eliza  Dur- 
bin,  Willis  Peak,  George  Boberts,  The  Laivrenceburgh  Insurance. 
Company,  Jacob  Hayes,  Enoch  D.  John,  Green  Sparks,  and 
Norval  Sparks. 

The  bill  states  that  on  the  24th  oi'  January,  1840,  Durbin 
became  indebted  to  the  complainant,  by  a  promissory  note  of 
that  date,  in  the  sum  of  $6,000 ;  and  that  on  the  same  day, 
Durbin  and  .his  wife,  to  secure  the  payment  of  the  debt,  exe- 
cuted a  mortgage  to  the  complainant,  and  "thereby  granted, 
bargained,  sold  and  conveyed  to  the  complainant  and  assigns 
the  following  described  real  estate,  to  wit,  that  tract  or  parcel 
of  ground  lying  in  the  county  of  Dearborn,  and  State  of  Indi- 
ana, and  bounded  as  follows,  to  wit,  beginning,^'  &c.  (The 
boundaries  of  tlie  land  are  here  set  out.)  "To  have  and  to 
hold  the  premises  hereby  bargained  and  sold  or  meant  or 
intended  so  to  be,  with  the  appurtenances,"  to  the  complainant 
and  its  assigns  forever.  And  the  debt  is  averred  to  be  unpaid. 
The  bill  further  states,  that  in  April,  1840,  Durbin 
[*470]  executed  a  mortgage  of  a  portion  of  *the  appurten- 
ances situate  on  the  land  before  mortsragred  to  tlie 
complainant,  viz.,  of  an  engine  of  the  value  of  ^$1,000,  to  said 
defendants  Norval  and  Gree7i  Sparks,  and  Enoch  D.  John,  and 
to  two  other  persons  who  are  not  made  defendants:    these 

[a)]Hillikin  v.  Armstrong,  17  Ind.,  456. 

(b)The  Bond,  &c.,  v.  Wilson,  1  Intl.,  35G  ;  8  Blackf.,  420. 
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mortgagees  having  full  knowledge  of  the  complainant's  mort- 
gage. The  bill  further  states  that  in  April,  1840,  Hayes  recov- 
ered a  judgment  against  Durblii  for  $936;  that  in  April,  1841, 
Peak  and  Roberts  recovered  a  judgment  against  Durbin  and 

others  for  $2^517.90;  and  that  in ,   The  Lawrenceburgh 

Insurance  Company  recovered  a  judgment  against  Durbin  for 

the  sum  of .     Prayer  that  the  equity  of  redemption  in  the 

premises  mortgaged  to  the  complainant  be  foreclosed,  and  that 
the  premises  be  sold,  &c. 

The  bill  was  taken  as  confessed  against  Durbin  and  wife, 
and  The  Lawrenceburgh  Insurance  Comjiany.  The  other  de- 
fendants filed  their  answers. 

In  consequence  of  the  blanks  in  the  bill  relative  to  the  judg- 
ment in  favour  of  The  Lawrenceburgh  Insurance  Company,  the 
case  stands  as  if  that  company  were  not  a  party  to  the  suit. 
Durbin  having  been  declared  a  bankru})t  pending  the  suit,  his 
assignee  was  made  a  defendant.  The  execution  of  the  prom- 
issory note  and  of  the  mortgages  aforesaid,  and  the  rendition 
of  the  said  judgments,  are  not  disputed.  The  mortgage  to  the 
complainant  was  not  recorded  until  the  14th  of  October,  1841. 
The  mortgage  to  the  Sparkses,  Jolm,  and  others,  was  recorded 
on  the  21st  of  May,  1840.  The  Sparkses  and  John  admit  that, 
previously  to  the  execution  of  the  mortgage  to  them,  they  had 
notice  of  the  mortgage  to  the  complainant. 

The  facts  relative  to  the  engine  described  in  the  mortgage 
to  the  Sparkses,  John,  and  others,  are  substantially  as  follows: 
There  were  on  the  premises  mortgaged  to  the  complainant,  at 
the  date  of  the  mortgage,  and  had  been  for  several  years  previ- 
ously, a  tan  yard,  bark  mill,  &c.     Two  or  three  years  before 
the  date  of  that  mortgage,  Durbin,  the  owner  of  the  property, 
nd  who  had  previously  ground  the  bark  there  by  horse  power, 
erected  on  the  premises  a  steam  engine  (the  engine  described  in 
the  second  mortgage),  to  aid  in  grinding  bark,  and  to 
r*471]     facilitate  the  process  of  tanning.     *The  engine  and 
boiler  used  for  said  purposes  since  their  erection  are 
placed  on  a  stone  foundation,  and  there  is  a  large  brick  chim- 
nev  at  one  end  of  the  boiler.     The  engine  is  put  up  like  other 
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similar  engines  in  a  permanent  manner;  but  it  might  be 
removed  without  injury  to  the  building  with  which  it  is 
connected  by  braces. 

The  Circuit  Court  decreed  that  the  equity  of  redemption  in 
the  premises  mortgaged  to  the  complainant  be  foreclosed,  and 
the  premises,  including  the  engine,  &c.,  be  sold,  &c. 

The  first  objection  made  to  the  decree  is  that  the  note  and 
mortgage  to  the  complainant  are  void,  it  not  appearing  that 
they  were  received  by  the  bank  through  the  agency  of  one  of 
its  branches.  This  objection  is  not  tenable.  The  note  and 
mortgage  appear  on  their  face  to  be  executed  to  the  bank  in 
its  corporate  name,  and  if  they  were  not  taken  in  the  mode 
prescribed  by  the  charter,  the  defendants  must:  show  that  fact. 

It  is  contended  that  the  bank  had  no  authority  to  receive 
this  mortgage.  The  sixth  section  of  the  charter  gives  the  bank 
a  right  to  hold  real  estate  which  shall  have  been  mortgaged  to 
it  by  way  of  security  for  money  due.  The  proviso  in  this 
mortgage  is,  "  that  if  the  party  of  the  first  part,  his  heirs,  &c., 
shall  well  and  truly  pay  to  the  party  of  the  second  part,  or  its 
assigns,  the  sum  of  $6,000,  according  to  the  tenor  and  effect 
of  a  certain  note  this  day  made  by  said  Durhin,"  &c.  The 
real  estate  in  question,  tlierefore,  appears  to  have  been  mort- 
gaged to  the  complainant  to  secure  the  payment  of  money  due 
to  it;  and  the  mortgage  is  authorized  by  the  charter. 

The  defendants  who  claim  under  the  second  mortgage  con- 
tend that  the  engine  mortgaged  to  them  is  personal  property, 
and  did  not,  therefore,  pass  to  the  complainant  by  the  first 
mortgage;  but  we  are  of  a  different  opinion.  The  engine  is  a 
fixture  and  a  part  of  the  freehold.  The  rule  on  the  subject  as 
between  heir  and  executor,  vendor  and  vendee,  and  mortgagor 
and  mortgagee,  is  the  same.  In  all  such  cases,  fixtures  like 
the  engine  in  question  pass  with  the  land,  though  erected  for 
the  purposes  of  trade.  Miller  v.  Plumb,  6  Cowen,  665  ;  Cole- 
grave  v.  Dias  Santos,  2  Barn.  &  Cress.,  76;  Goddard 
[*472]  V.  C%ase,  7  Mass.,  432;  The  Fres.,  Direct,  "^and  Co. 
of  the  U.  Bank  v.  Emerson,  15  Mass.,  159;  Noble  v. 
Bosworth,  19  Pick.,  314;    Taffe  v.  Warnick,  3  Blackf,  111. 
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These  defendants  claiming  under  the  second  mortgage  contend 
further  that,  admitting  the  engine  to  be  part  of  the  freehold^ 
still  as  their  mortgage  was  first  recorded,  and  that  to  the  com- 
plainant not  recorded  in  time,  they  have  the  prior  claim.  But 
that  ground  is  not  tenable,  as  they  had  notice  of  the  first  mort- 
gage before  the  execution  of  the  mortgage  to  them.  Ricks  v. 
Doe,  2  Blackf ,  346. 

The  claim  of  the  other  defendants,  who  have  judgments 
against  Durbin  obtained  subsequently  to  the  mortgage  to  the 
complainant,  but  before  it  was  recorded,  must  yield  to  that 
mortgage,  though  it  was  not  recorded  in  time.  A  mortgage 
of  real  estate,  though  not  recorded  in  season,  is  a  valid  convey- 
ance, except  so  far  as  its  validity  may  be  affected  by  statute; 
and  the  statute  on  the  subject  renders  such  conveyances  not 
recorded  in  time  void  only  as  to  subsequent  purchasers  and 
mortgagees  for  value,  whose  deeds  are  first  recorded.  It  has 
no  relation  to  judgment-creditors.  Perhaps  a  bona  fide  pur- 
chaser at  sheriff's  sale  under  such  judgment  might  be  pro- 
tected by  the  statute,  but  that  is  a  different  case.  4  Kent's 
Comm.,  173. 

Per  Curiam. — The  decree  is  affirmed  with  costs. 

A.  Lane,  for  the  plaintiffs. 

D.  Macy,  for  the  defendant. 


Shipley  and  Another  v.  Mitchell. 

Equity — Pkactice. — If  a  bill  in  equity  be  taken  as  confessed  on  account  of 
the  non-appearance  of  the  defendant,  and  a  final  decree  be  rendered  against 
hira,  the  record  should  show  that  the  Court  had  jurisdiction  of  the  person 
of  the  defendant. 

Same — Non-Resident — Notice.  —  When  such  bill  was  filed  in  vacation 
against  a  non-resident  defendant,  it  was  necessary,  under  the  act  of  1838,  to 
give  notice  of  the  pendency  of  the  suit,  in  a  public  newspaper,  for  three  full 
weeks  and  sixty  days  before  the  next  term  of  the  Court.(o) 


{(a.)Henderson  v.  Dennuon,  1  Ind.,  152. 
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ERROR  to  the  Warren  Circuit  Court. 

Dewey,  J. — This  was  a  bill  iu  equity  against  non-resident 
defendants.  The  bill,  together  with  an  affidavit  of 
[*473]  the  *non-residence  of  the  defendants,  was  filed  in  the 
clerk's  office  on  the  6th  of  July,  1842,  though  tiie 
affidavit  bears  date  on  the  13th  of  June  of  that  year.  The 
order  of  publication  was  made  by  the  clerk  on  the  former  day, 
and  recites  the  filing  of  the  bill  and  affidavit  on  that  day.  At 
the  next  term  of  the  Circuit  Court,  commencing  on  the  22d 
of  September,  the  defendants  were  defaulted,  the  bill  taken  as 
confessed,  and  a  final  decree  rendered  against  the  defendants. 

When  a  bill  is  taken  as  confessed  on  account  of  the  non- 
appearance of  the  defendant,  and  a  final  decree  rendered 
against  him,  the  record  should  show  that  the  Court,  rendering 
the  decree,  had  jurisdiction  of  the  person  of  the  defendant. 
Il  must  of  course  appear,  if  he  be  a  non-resident,  that  due 
publication  of  the  pendency  of  the  suit  was  made.  The  stat- 
ute in  force  when  this  bill  was  brought,  required  notice  of  the 
action  (the  bill  being  filed  in  vacation)  in  some  ptiblic  news- 
paper "  for  three  successive  weeks,"  at  least  sixty  days  before 
the  next  term  of  the  Court,  to  authorize  the  Court  to  take 
cognizance  of  the  cause  at  that  term.  R.  S.,  ]838,  p.  444.  It 
is  indeed  stated  in  the  record,  that  there  was  proof  "to  the 
satisfaction  of  the  Court,"  that  publication  of  the  pendency  of 
the  action  was  duly  made  in  a  certain  newspaper,  more  than 
sixty  days  before  the  commencement  of  the  term  at  which  the 
decree  was  rendered,  but  the  proof  itself  is  not  given.  It  is 
contended  by  the  defendant  in  error,  that  all  the  statute  re- 
quires is  the  insertion  of  the  order  of  publication  in  three 
successive  weekly  papers,  and  that  the  time  contemplated 
expires  at  the  date  of  the  last  insertion.  If  this  construction 
be  correct,  legal  notice  of  the  pendency  of  the  bill  might  have 
been  given,  and  we  are  bound  to  presume  from  the  statement 
of  the  record  that  it  was  given.  But  if,  as  the  plaintiffs  in 
«^rror  contend,  the  act  requires  the  newspaper  notice  to  continue 
for  the  space  of  three  full  weeks  before  the  commencement  of 
tlie  sixty  days,  legal  publication  could  not  have  been  made, 
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and  the  Circuit  Court  was  improperly  satisfied  that  it  had 
been ;  for  supposing  the  first  insertion  in  the  newspaper  to 
have  been  made  on  the  day  on  which  the  bill  and  afiidavit 
were  filed — the  6th  of  July — three  weeks  and  sixty  days  could 
not  have  intervened  between  that  day  and  tht.  first 
[*474]  day  of  the  next  subsequent  *term,  the  22d  of  Septem- 
ber, at  which  term  the  decree  was  rendered.  We  are 
inclined  to  adopt  this  latter  construction,  for,  according  to  the 
other  interpretation,  if  the  statute  had  required  a  publication 
in  a  newspaper  for  one  week,  its  terms  would  have  been  com- 
plied with  on  the  very  day  of  publishing  the  paper.  It  is 
only  by  reckoning  the  first  day  of  the  publication  as  one  week, 
that  three  weeks  can  be  made  to  end  at  the  date  of  the  third 
insertion.  We  do  not  think  the  language  of  the  act  can  be 
satisfied  by  such  a  construction,  and  are  of  the  opinion  that 
the  design  of  the  Legislature  was,  that  three  weeks  from  the 
date  of  tlie  first  insertion  should  elapse  before  the  beginning 
of  the  sixty  days.  It  follows  that  the  defendants  had  not  legal 
notice  of  the  ])endency  of  the  bill;  and  that  the  Circuit  Court 
h-ud  no  right  to  take  jurisdiction  of  the  cause. 

Pe?'  Curiam. — The  decree  is  reversed  with  costs.  Cause  re- 
manded, &c. 

0.  H.  Smith,  for  the  plaintifis. 

R.  A.  Chandler,  for  the  defendant. 


Andrews  v.  Russell  and  Another. 

Interest — Usury. — The  act  of  1843  respecting  interest,  which  def^l.-irep  that 
usurious  contracts  shall  not  be  void,  &c.,  embraces  contracts  made  betore 
as  well  as  those  made  after  its  passage,  and  is  constitutional. (u) 

ERROR  to  the  Shelby  Circuit  Court. 

Dewey,  J. — Assumpsit  by  the  payees  against  the  maker  of 

(a)  Walpole  v.  Elliott,  18  Ind.,  258  ;  16  Id.,  84  ;  9  Id.,  67  ;  8  Id.,  545  ;  6  Id.,  501;  2  Id.,  486; 
I  Id.,  :i->;  S  Elackf.,  67,  371. 
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a  promissory  note,  dated  in  3Iay,  1840,  for  |1,204.50,  payable 
in  six  months.  Plea,  the  general  issue.  On  the  trial,  the 
plaintiffs  gave  in  evidence  the  note  described  in  the  declara- 
tion ;  whereupon  it  was  agreed  by  the  parties  that  the  consid- 
eration of  the  note  was  a  debt  of  §1,095,  due  from  the  maker 
to  the  payees;  and  that  the  sum  of  $109.50  was  included  in  the 
note  as  interest  for  the  forbearance  of  the  debt  for  six  months, 
being  at  the  rate  of  twenty  per  cent,  per  annum,  mak- 
[*475]  ing  the  aggregate  as  '''expressed  on  the  face  of  the 
note.  The  cause  was  submitted  to  the  Court.  Judg- 
ment for  the  plaintiffs  for  f  1,095;  and  for  the  defendant  for 
the  costs. 

In  Fowler  v.  Throckmorton,  6  Blackf.,  326,  this  Court 
decided  that  an  action  could  not  be  sustained  on  a  writing: 
obligatory  for  the  payment  of  a  certain  sum  of  money,  a  part 
of  which  was  illegal  interest,  on  the  ground  that  the  statute 
of  1838,  which  forbade  the  reception  of,  or  agreement  for, 
usury,  rendered  the  contract  void.  The  same  statute  was  in 
force  at  the  date  of  the  promissory  note  on  M'hich  this  action 
is  founded.  Since  the  above-mentioned  decision  was  made, 
the  Legislature  has  passed  an  act  by  which  it  is  provided  that 
usurious  contracts  shall  not  be  void,  but  that  in  actions  upon 
them,  the  plaintiff  shall  recover  the  principal  sum  without 
interest;  and  that  the  defendant  shall  recover  costs.  R.  S., 
1843,  p.  581,  sect.  29.  This  statute  we  construe  to  include 
contracts  made  before,  as  well  as  those  made  after  its  passage. 
The  judgment  of  the  Circuit  Court  conforms  to  it,  and  is 
valid,  unless  the  law  itself,  so  far  as  it  respects  pre-existing 
contracts,  is  void.  This  depends  upon  the  constitutional  right 
of  the  Legislature  to  pass  a  retrospective  statute. 

The  only  provisions  in  the  constitution  of  the  United  States, 
or  in  the  constitution  of  this  State,  restrictive  of  the  power  of 
the  Legislature  to  enact  laws  operating  upon  past  transactions, 
are  those  which  forbid  the  passage  of  bills  of  attainder,  ex  post 
facto  laws,  and  laws  impairing  the  obligation  of  contracts. 

The  first  prohibition  is  too  evidently  out  of  the  question  on 
the  present  occasion,  to  need  comment. 
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The  phrase  ex  post  facto  is  technical,  and  has  relation  only 
to  criminal  laws;  it  does  not  embrace  statutes  respecting  pri- 
vate rights,  or  civil  remedies.  Colder  v.  Bull,  3  Dall.,  386; 
Strong  v.  The  State,  1  Blackf.,  193.  It  has,  therefore,  no 
bearing  upon  the  law  under  consideration. 

Nor  is  the  obligation  of  any  contract  impaired  by  this 
statute;  on  the  contrary,  its  object  is  to  give  force  and  obliga- 
tion to  contracts  which,  before  its  passage,  were  illegal  and 
void.  It  is  retrospective,  certainly ;  but  that  it  is  not  uncon- 
stitutional for  that  reason  is  too  well  established  to  be  ques- 
tioned. Beach  v.  Woodhull,  Pet.  C.  C.  Rep.,  2.  A 
[*476]  Court  *of  Probate  in  Connecticut  made  a  decree 
disapproving  a  will,  in  consequence  of  which  the 
right  of  the  heir  at  law  to  the  devised  premises  remained 
unimpaired.  The  Legislature  of  that  State  passed  a  law 
setting  aside  the  decree  and  ordering  a  new  trial.  The  will 
was  finally  established,  and  the  devisee  held  the  property. 
The  Supreme  Court  of  the  United  States  decided  the  law  to 
be  constitutional.  Calder  v.  Bull,  supra.  Two  persons  held 
land  in  cammon,  in  Pennsylvania,  under  what  was  called  a 
Connecticut  title.  They  made  partition  and  became  mutual 
tenants  to  each  other  under  leases.  In  an  action  of  ejectment 
respecting  some  of  the  premises  thus  leased,  the  Supreme 
Court  of  Pennsylvania  decided,  that  the  relation  of  landlord 
and  tenant  could  not  exist  between  persons  holding  under  a 
Connecticut  title.  The  Legislature  subsequently  passed  a  law 
that  the  relation  of  landlord  and  tenant  did  and  should  exist 
between  such  persons.  It  was  held  by  the  Supreme  Court 
of  the  United  States  that  the  law  was  constitutional.  Satterlee 
V.  Matthewson,  2  Pet,,  380.  A  person  died  in  Neio  Hampshire 
seised  of  real  estate  in  Rhode  Island;  he  devised  that  prop- 
erty to  his  daughter.  His  will  was  proved  by  his  executrix 
in  New  Hampshire,  and  a  license  to  sell  his  real  estate  to  pay 
debts,  was  procured  from  a  Court  of  Probate  there.  Under 
that  license  and  for  that  purpose,  the  executrix  sold  the  land 
in  PJiode  Island,  and  executed  a  deed  to  the  purchaser.  The 
Legislature  of  that  State  passed  a  law  confirming  the  title  in 
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the  purchaser.  It  was  decided  that  the  law  was  constitutional ; 
and  that  it  gave  validity  to  the  deed  which  was  otherwise  null 
and  void.      Wilki7ison  v.  Leland  et  al.,  2  Pet.,  627. 

Thus,  we  see  that  retrospective  laws  are  not  necessarily 
unconstitutional.  That  it  is,  in  general,  inexpedient  and 
injurious  to  the* public  interest  to  pass  them  is  not  to  be  ques- 
tioned. But  a  state  of  things  may,  and  sometimes  does  exist, 
which  renders  retrospective  legislation  desirable,  and  highly 
equitable  in  its  effects;  and  we  can  not  but  think  that  such  a 
crisis  demanded  the  passage  of  the  law  which  we  have  been 
considering.  For  more  than  thirty  years  prior  to  1831,  usu- 
rious contracts  were  expressly  declared  by  law  to  be  valid 
for  the  principal  sum,  and  void  only  as  to  the  interest;  and 
though  from  tiiat  period  the  saving  clause  was  re- 
[*477]  pealed,  *the  effect  of  the  repeal  upon  the  validity  of 
the  contract  was  not  judicially  settled  until  the  de- 
cision of  the  case  of  Foioler  v.  Throckmorton,  supra,  in  1842. 
In  the  meantime,  it  is  reasonable  to  suppose,  many  usurious 
contracts  had  been  made  under  the  bt;lief  that  nothing  but  the 
interest  was  jeoparded — contracts  which  never  would  have  ex- 
isted had  the  public  been  apprised  of  the  real  state  of  the  law. 
Under  these  circumstances,  we  think  tlie  law  can  be  vindicated 
on  tiie  score  of  sound  policy  and  justice,  as  well  as  on  that  of 
constitutionality. 

We  have  said  that  tiie  only  provisions  in  the  Federal  or 
State  constitution,  restrictive  of  the  power  of  the  Legislature 
to  enact  a  retrospective  law,  are  those  before  mentioned.  We 
do  not,  however,  mean  to  say  that  a  retrospective  law  may  not 
be  void  though  it  violate  no  express  prohibition.  There  are 
certain  absolute  rights,  and  the  right  of  property  is  among 
them,  which,  in  all  free  governments,  must  of  necessity  be 
protected  from  legislative  interference,  irrespective  of  consti- 
tutional checks  and  guards. 

Per  Curiam. — The  judgment  is  affirmed  with  five  per  cent^ 
damages  and  costs. 

W.  Herod,  for  the  plaintiff. 

W.  Quarks  and  ./.  H.  Bradley,  for  the  defendants. 
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Smith  v.  Buskirk. 

Payment,  Presumption  of. — Suit  on  a  bond.  Plea,  payment.  Hdd,  that 
the  plaintiff,  to  rebut  the  presumption  of  payment  from  lapse  of  time, 
might  prove  that,  pending  the  suit,  the  defendant  proposed  to  the  plain- 
tiff's attorney  to  pay  the  bond  in  p;-operty. 

ERROR  to  the  Monroe  Circuit  Court. 
Blackford,  J.  —  This  was  an  action  of  covenant,  com- 
menced by  Smith,  assignee  of  Thomas  C.  Childs  and  Co.,  against 
Michael  and  John  8.  Buskirk,  in  October,  1839.  The  suit  was 
founded  on  a  bond,  executed  to  the  assignors,  for  the  payment 
of  $258.81  in  good  merchantable  hatters'  fur.  Tiie 
[*478]  bond  was  dated  in  1815,  and  ^payable  nine  months 
after  date.  Breach,  that  the  defendants  had  not  de- 
livered the  fur  nor  paid  the  money.  The  writ  was  returned 
*'not  found"  as  to  John  S.  Buskirk.  The  defendant,  Michael 
Buskirk,  pleaded  payment  to  the  obligees  in  hatters'  fur,  ac- 
cording to  the  covenant.  Replication  in  denial  of  the  plea. 
The  parties  agreed  that  any  matter  might  be  proved  under  the 
plea,  which  could  be  specially  pleaded  as  payment  or  accord 
and  satisfaction,  and  that  the  same  might  be  rebutted  by  evi- 
dence. Verdict  for  the  defendant;  motion  for  a  new  trial 
overruled;  and  judgment  on  the  verdict. 

()n  the  trial,  the  plaintiff,  to  rebut  the  presumption  of  pay- 
mint  arising  from  lapse  of  time,  examined  a  witness  who  stated 
that  the  bond  sued  on  was  placed  in  his  hands  for  collection ; 
that  he  had  had  two  conversations  with  the  defendant,  Michael 
Buskirk,  in  regard  to  it,  one  before  the  suit  was  commenced, 
the  other  afterwards;  that  in  one  of  those  conversations,  Bus- 
kirk proposed  to  pay  the  bond  in  horses  or  land  or  both. 
This  testimony,  on  the  defendant's  motion,  was  rejected  on  the 
ground  that  it  proved  a  proposition  of  compromise. 

The  plaintiff  also  read  a  deposition  which  is  substantially  as 
follows:  About  the  1st  of  August,  1840,  the  deponent  was 
passing  through  Bloomington,  and  saw  Michael  Buskirk;  and 
havino-  been  requested  hj'Mv.  Smith  to  ascertain  what  had  been 

(522) 


MAY  TERM,   1845.  478-79 


Smith  V.  Buskirk. 


doue  between  Smith  and  hiui,  Buskirk,  the  deponent  asked  him, 
Jjuski}'k,  if  anything  had  been  done.  He  answered  no,  that 
he  had  had  the  suit  put  off  for  the  want  of  some  witness,  by 
whom  he  expected  to  prove  that  there  should  have  been  more 
credits  on  the  note.  He  then  observed,  "  I  suppose  you  have 
understood  the  proposition  I  have  made.  I  proposed  to  pay 
the  note  off  in  land,  and  could  then  do  it  if  Smith  would  take 
it."  The  deponent  told  him  he  did  not  think  it  would  suit 
Smith.  He  then  observed,  that  if  he  had  to  pay  it  in  money, 
he  Avould  keep  it  off  as  long  as  he  could.  The  deponent  heard 
nothing  from  Buskirk,  intimating  that  he  had  offered  the  laud 
for  the  purpose  of  making  a  compromise.  The  defendant 
moved  the  Court  to  instruct  the  jury  to  disregard  this  deposi- 
tion, on  the  ground  that  it  showed  a  proposition  to  compro- 
mise; and  the  Court  accordingly  instructed  the  jury 
["'^479]  to  disregard  it,  except  these  words,  viz.:  *"He  then 
observed  that  if  he  had  to  pay  it  in  money,  he  would 
keep  it  off  as  long  as  he  could." 

We  think  the  Court  erred  in  their  decision  on  these  motions. 
It  is  said  that  if  A  sue  B  for  £100,  and  B  offer  to  pay  him  £20, 
it  shall  not  be  received  in  evidence;  for  this  neither  admits  nor 
ascertains  any  debt,  and  is  no  more  than  saying  he  would  give 
£20  to  get  rid  of  the  action.  Bull.  N.  P.,  236.  But  the  case 
before  us  is  different.  The  evidence  of  the  witness,  and  the 
part  of  the  deposition  rejected,  by  proving  an  offer  to  pay  the 
bond  sued  on  in  property,  both  show  an  admission  of  the 
existence  of  the  debt,  and  are  consequently  admissible  to  rebut 
the  presumption  relied  on  by  the  defendant. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

C.  p.  Hester,  for  the  plaintiff. 

J.  S.  Watts,  for  the  defendant. 
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LixK  V.  Clemmens. 

Sunday  —  Contkact. — A  replevin-bond  executed  on  Sunday  is  void;  its 
execution  being  in  violation  of  the  statute  whicli  prohibits  comcion  labour 
on  that  day. (a) 

Same — Replevin. — Wliere  goods  were  replevied  on  Saturday,  and  the  statute 
required  the  replevin-bond  to  be  executed  within  twenty-four  hours  after 
the  replevy,  it  was  held  that  Sunday,  in  such  case,  should  not  be  counted. 

ERROR  to  the  Decatur  Circuit  Court. 

Blackford,  J. —  Clenwiens,  as  as.signee  of  the  sheriif  of 
Decatur  county,  brought  an  action  of  debt  against  Link  and 
others  on  a  replevin-bond.  The  bond  is  dated  on  the  10th  of 
October,  {Saturday),  J 840.  First  plea:  That  the  said  writing 
obligatory  was  not  made  and  executed  on  the  day  the  same 
bears  date;  but  it  was  signed,  sealed  and  delivered  on  the  11th 
of  October,  1840,  which  last  mentioned  day  was  the  first  day 
of  the  week,  commonly  called  Sunday ;  wherefore  the  said 
writing  obligatory  is  void.  Second  plea:  There  is  no  record 
of  the  supposed  judgment  in  the  declaration  mentioned, 
remaining  in  said  Court,  &c.  General  demurrer  to 
[*480]  *the  first  plea,  and  the  demurrer  sustained.  Repli- 
cation to  the  second  plea,  that  there  is  such  record 
of  the  judgment,  &c.  The  caiise  was  submitted  to  the  Court, 
and  judgment  rendered  for  the  plaintiff. 

The  main  question  in  this  cause  is,  whether  or  not  i 
replevin-bond  executed  on  Sunday  is  void? 

The  statute  enacts  that  if  any  person  shall  be  found  on  the 
first  day  of  the  week,  commonly  called  Sunday,  rioting,  hunt- 
inir,  fishing,  quarreling,  or  at  common  labour,  works  of  neces- 
sity and  charity  only  excepted,  shall  be  fined,  &c.  There  is 
a  proviso  to  the  .statute,  but  it  does  not  affect  this  case,  R.  S., 
1838,  }).  219.(1)  We  think  the  executinii,-  of  this  bond  comes 
within  the  terms  "  common  labour,"  and  is  a  violation  of  the 
statute.  That  being  the  case,  the  bond  mu.st  be  considered 
void,  as  being  a  contract  prohibited  by  law. 

{a)Loce  v.  Welh,  20  Iiul.    503;  13  Id.,  203;  4  Id.,  619. 
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In  this  case  the  goods  were  rei^levied  on  Saturday,  and  the 
statute  required  the  replevin-bond  to  be  executed  within  twenty- 
four  hours  after  the  replevy,  R.  S.,  1838,  p.  476;  but  Sunday, 
in  such  case,  would  not  be  counted.  See  Solomons  v.  Free- 
man, 4  T.  R.,  557. 

The  demurrer  to  the  first  plea  should  have  been  overruled. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

G.  H.  Dunn,  for  the  plaiutifif. 

J.  Dumont,  for  the  defendant. 

(l)The  English  statute  is  different.  It  enacts  that  no  tradesman,  artificer, 
workman,  labourer,  or  otlier  person  whatever,  shall  do  or  exercise  any  worldly 
labour  or  business,  or  work  of  their  ordinary  callings,  upon  the  Lord's  day, 
(works  of  necessity  or  charity  only  excepted.)  29  Car.,  2.  It  is  held  that  a 
farmer  is  not  within  tlie  meaning  of  that  statute;  and  that  if  he  were,  his  hiring 
of  a  servant  for  a  year  is  not  work  done  in  hi.'  ordinary  calling.  Bex  v.  Whit- 
nask,  7  B.  «&  C,  596.  So,  it  is  held  that  the  statute  does  not  apply  to  an 
attorney ;  and  that  if  it  did,  his  agreement  to  be  personally  responsible  for 
the  debt  of  liis  client,  is  not  a  matter  within  his  ordinary  calling.  Peale  v. 
Dicken,  5  Tyrw.,  116. 


['i'481 1  *CoNARD  and  Others  v.  Dowling. 

Promissory  Note — Pleading. — A  plea  to  a  suit  on  a  promissory  note  relied 
on  the  plaintiff's  non-performance  of  a  certain  agreement  set  out  in  the 
plea.  The  replication  described  the  agreement,  which  differed  materially 
from  that  stated  in  the  plea.  Held,  on  general  demurrer,  that  the  replica- 
tion was  valid ;  it  being  a  substantial  denial  of  the  plea. 

Same. — A  rejoinder  professing  to  be  to  the  whole  of  said  replication,  but  only 
attempting  to  answer  an  immaterial  part,  was  held  to  be  bad. 

Same. — A  plea  professing  to  answer  the  whole  declaration,  and  attempting  to 
answer  only  one  of  the  counts,  is  bad  in  substance. 

Restraint  of  Business — Pleading. — To  a  suit  on  a  promissory  note,  the 
defendant  pleaded  that  the  note  sued  on,  and  other  notes,  &c.,  were  given 
in  payment  for  the  "  "VVabash  Courier"  newspaper  and  printing  establish- 
ment, &c.,  at  Teri-e  Haute;  that  in  further  consideration  of  said  notes,  it  was 
agreed  by  the  plaintiff  that  no  newspaper  or  printing  office  should  be  estab- 
lished by  him,  or  by  any  person  for  him,  within  fifty  miles  of  that  place; 
that  one  1\  D.,  who,  at  the  time  of  the  sale,  owned  one-half  of  said  prop- 

(525) 


481-82       SUPIIEME  COUllT  OF   INDIA XA. 

Conard  and  Others  v.  Dowliiig. 

erty,  had  since  the  sale  established,  and  continued  to  publish,  a  newspaper 
called  "The  Wabash  Express"  in  Terre  Haute;  that  the  plaintiff,  at  tlie 
time  of  establishing  the  paper,  and  since,  aided  the  said  T.  D.  in  establish- 
ing and  continuing  it,  and,  in  fraud  of  his  agreement,  aided  in  diverting  the 
patronage  of  the  newspaper  and  establishment,  sold  as  aforesaid,  from  the 
same ;  that  by  his  aid  and  procurement,  and  in  combination  with  said  T.  D., 
the  same  was  diverted  and  withdrawn  from  the  "  Wabash  Courier,"  and 
transferred  to  "The  Wabash  Express;"  to  the  injury,  &c.  Held,  that  the 
plea  was  insufiBcient. 

ERROR  to  the  Vigo  Circuit  Court. 

Blackford,  J. — John  Dowling  brought  an  action  of  as- 
sumpsit against  Jesse  Conai-d  and  others.  The  declaration 
contains  two  counts.  The  first  is  on  a  promissory  note  dated 
the  9th  of  September,  1841,  for  $700,  payable  two  years  after 
date.  The  second  is  for  money  paid,  money  lent,  and  money 
had  and  received.     There  are  six  pleas  in  bar. 

The  first  plea  is  non  assumpsit  to  the  second  count. 

The  second  plea,  which  is  to  the  first  count,  is  substantially 
as  follows:  That  on  the  ^h  of  September,  1841,  the  plaintiif 
sold  the  defendants,  Conard  and  Harris,  his  title  and  interest 
in  the  "Wabash  Courier"  newspaper  and  printing  establish- 
ment at  Terre  Haute,  embracing  the  whole  claim  to  the  patron- 
age, &c.,  for  $5.00  in  hand,  and  the  furtlier  sum  of  $2,000; 
for  the  payment  of  which  last-mentioned  sum,  Conard  and 
Hari'is  executed  to  the  plaintiff  their  eight  several 
[*482]  promissory  notes  for  $100  each,  dated  the  day  *and 
year  aforesaid,  and  payable  twelve  months  after  date, 
also  one  other  note  for  $200  of  the  same  date  and  payable  at 
the  same  time,  also  one  other  note  for  $300  payable  to  Jenks 
and  others  two  years  after  date  and  indorsed  by  the  payees, 
also  the  note  described  in  the  first  count  of  the  declaration; 
that  as  a  full  and  further  consideration  for  said  notes,  the 
plaintiff  agreed  to  give  Conai'd  and  Harris,  at  or  before  the 
time  when  the  notes  or  any  of  them  became  due,  a  complete 
title  to  said  property,  clear  of  any  claim,  incumbrance,  or  lien 
of  any  person;  that  the  plaintiff'  did  not  give  Conard  and 
Harris  a  title  to  said  property  clear  of  any  claim,  incum- 
brance, or  lien,  on  or  before  the  time  when  the  first  note  or 
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any  of  the  notes  became  due,  nor  has  he  given  them  such  title 
since;  but  that  Richard  Blake  and  others  (naming  them),  when 
the  notes  became  due,  held  and  still  hold  a  mortgage,  &c.,  on 
an  undivided  half  of  said  property  for  the  sum  of  $1,200, 
Mhich  is  unpaid;  and  that  therefore  the  consideration  of  the 
note  sued  on  has  wholly  failed. 

Replication  to  the  second  plea:  That  by  the  agreement 
made  between  the  plaintiff  and  Conard  and  Harris  for  the 
sale  of  the  property  specified  in  the  plea,  the  plaintiff  stipu- 
lated and  agreed  as  a  part  thereof,  that  he  would  indemnify 
and  defend  and  save  harmless  Conard  and  Han-is  against  any 
claim  or  suit,  that  might  be  brought  by  any  person  in  reference 
to  said  property;  and  that  no  suit  should  be  brought  on  any 
of  said  notes,  while  any  legal  claim,  mortgage,  &c.,  against 
said  property  should  remain  unsatisfied,  unless  the  plaintiff* 
should  furnish  sufficient  security  against  said  claims,  which 
stipulations  Conard  and  Harris  did  accept  and  consent  to,  and 
took  and  kept  and  continued  to  keep  possession  of  said  prop- 
erty, and  to  use  the  same;  that  the  plaintiff  has  always  per- 
formed, and  has  always  been  ready  and  willing  to  perform,  his 
said  agreement;  that  before  the  commencement  of  this  suit,  or 
of  any  suit  on  any  of  the  notes,  he  furnished  said  defendants 
sufficient  security,  &c. ;  and  that  since  said  sale,  he  has  satisfied 
said  mortgage  so  far  as  it  was  a  lien  on  said  property;  and 
this  he  is  ready  to  verify. 

Rejoinder:     And  the  defendants  as  to  said  replication  say 

actio  non,  because  they  say  that  the  said  mortgage,  in  said 

replication  mentioned,  was  not  paid  and  released  be- 

[*483]     fore  the  *notes  became  due,  and  before  the  institution 

of  this  suit;  and  of  this  they  put  themselves  upon  the 

country. 

Special  demurrer  to  this  rejoinder,  and  the  demurrer  sus- 
tained. 

Admitting  the  second  plea  to  be  good,  of  which,  however, 
we  give  no  opinion,  the  replication  to  it  is,  in  substance,  suffi- 
cient. According  to  the  plea,  the  plaintiff  agreed  to  give 
Conard  and  Harris,  on  or  before  the  notes,  or  any  of  them. 
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became  due,  a  complete  title  to  the  property,  clear  of  any 
incumbrance;  but  according  to  the  replication,  it  was  a  part 
of  the  agreement  that  no  suit  should  be  brought  on  any  of  the 
notes  while  there  was  any  lien  on  the  property,  unless  the 
plaintiif  should  furnish  sufficient  security  against  such  lien. 
As  the  plea  states  the  agreement,  the  property  was  to  be  dis- 
charged from  all  incumbrances  at  or  before  the  time  any  of 
the  liotes  fell  due,  but  as  the  replication  states  it,  an  indemnity 
only  was  to  be  given  against  the  incumbrances  before  suit  on 
any  of  the  notes.  The  replication,  therefore,  represents  th(; 
agreement  to  be  a  different  one  from  that  which  the  plea 
describes,  and  is  consequently  valid  on  general  demurrer,  as  a 
substantial  denial  of  the  plea.  It  improperly  concludes  with  a 
verification,  but  that  is  only  a  matter  of  form.  3  Will.  Saund., 
190,  note.  That  part  of  the  replication  alleging  payment  of  the 
mortgage,  without  saying  when  it  was  paid,  amounts  to  nothing. 

The  rejoinder,  whicli  is  to  the  whole  replication,  has  no 
application  to  the  material  part  of  it,  and  is  therefore  bad. 

There  is  a  replication  to  the  third  plea,  a  rejoinder  to  tlie 
replication,  and  a  special  demurrer  to  the  rejoinder;  and  the 
demurrer  was  sustained.  The  third  plea  is  pleaded  in  bar  of 
the  whole  cause  of  action,  and  attempts  to  answ^er  only  tlic 
first  count;  it  is  insufficient,  therefore,  on  general  demurrer. 

Tliere  is  a  replication  to  the  fourth  ])]oa,  a  rejoinder  to  the 
replication,  and  an  issue  theriM^n  to  tlie  country. 

Tlie  fifth  plea  w^as  replied  to,  the  replication  specially  de- 
inurred  to,  and  the  deiniin-cr  overruled.  The  fifth  plea,  liko 
tlie  third,  professes  to  answer  the  whole  cause  of  action,  and 
only  attempts  to  answer  the  first  count;  it  is  therefore  sub- 
stantially bad. 

Tlie  sixth  plea  is  to  the  first  count,  and  is  in  sub- 
[''-•184]  stance  as  ^follows :  That  the  note  was  executed  in 
part  payment  for  the  ''Wabash  Courier"  newspaper 
and  printing  establishment  at  Terrc  Haute,  embracing  the 
whole  claim  to  the  })atronage,  subscription  list,  and  book  of 
subscribers  to  the  paper,  together  with  the  press,  &c.,  sold  by 
the  plaintiff  to  the  defendants  for  the  sum  of  |5.00  in  hand, 
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and  the  further  sum  of  $2,000,  for  the  payment  of  which  the 
note  sued  on  and  otlier  notes  vrere  given;  that,  in  further  con- 
sideration of  said  notes,  it  was  agreed  by-  the  plaintifi'  with  the 
defendants  that  no  newspaper  or  printing  office  should  be 
established  by  himself,  or  by  any  person  for  him,  within  fifty 
miles  of  Jerre  Haute;  that  one  Thomas  Dowling,  who,  at  the' 
time  of  said  sale,  owned  one-half  of  said  property,  has,  since 
the  sale,  established,  and  has  ever  since  continued  to  publish  a 
newspaper  called  "The  Wabash  Express/'  in  Te7're  Haute; 
that  the  plaintiff,  at  the  time  of  establishing  the  paper,  and 
since,  aided  and  assisted  the  said  Thomas  in  so  establishing 
and  continuing  the  same,  and,  in  fraud  of  his  said  agreement, 
aided  in  diverting  the  patronage  of  the  newspaper  and  estab- 
lishment so  sold  as  aforesaid  from  the  same;  that  by  his  aid 
and  procurement,  and  in  combination  with  said  Thomas,  the 
liame  was  diverted  and  withdrawn  from  the  "Wabash  Cou- 
rier," and  transferred  to  "  The  Wabash  Express,"  to  the  great 
injury  of  the  patronage  and  support  of  the  "Wabash  Courier;'* 
wherefore,  the  consideration  of  said  note  has  wholly  failed. 

General  demurrer  to  the  sixth  plea,  and  the  demurrer  sua 
tained. 

The  plaintiff^s  agreement  relied  on  in  the  sixth  plea  is  that 
no  newspaper  nor  printing  office  should  be  established  by  him- 
self, nor  by  any  person  for  him,  within  fifty  miles  of  Terre 
Haute;  but  there  is  no  allegation  that  the  plaintiff,  or  any 
person  for  him,  had  so  established  any  such  paper  or  office. 
The  alleged  conduct  of  the  plaintiff  does  not  show  a  breach  of 
the  agreement,  and  the  plea  must  therefore  be  bad.  Whether, 
if  such  breach  had  been  shown,  the  plea  would  have  been  good, 
we  have  not  examined. 

The  issues  in  fact  and  assessment  of  damages  were  submitted 
to  the  Court,  and  judgment  rendered  for  the  plaintiff.     There 

is  no  error  complained  of  in  this  part  of  the  cause. 
[*485]         -''Per  Curiam. —  The  judgment  is  affirmed  with  2 
pe?'  cent,  damages  and  costs. 

M,  W.  Tlwiiiption  and  C.  ^V.  Barbour,  ibr  the  plaintiffs. 

W.  D.  Griswold  and  ./.  P.  Usher,  for  the  defendant. 
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Paine  and  Another  v.  Doe,  on  the  Demise  of  Griffin. 

VoLXTNTAiiY  CONVEYANCE. — A  Voluntary  conveyance  of  real  estate  can  not  be 
impeached  by  proof  of  the  verbal  or  written  declarations  of  the  grantor, 
made  subsequently  to  its  execution. 

Same — Subsequent  Purchase. — Such  conveyance,  if  made  bona  fide,  is  valid 
against  a  subsequent  purchaser  with  notice.{a) 

Same  —  Evibexce  of  Fraud.— That  a  pereon  was  deeply  involved  in  debt 
when  he  executed  a  voluntary  conveyance  of  land,  is  strong  evidence  that 
the  conveyance  was  made  to  defraud  subsequent  purchasers. 

ERROR  to  the  Jefferson  Circuit  Court. 

Blackford,  J. — This  was  au  action  of  ejectment  against 
Faine  and  another  for  a  certain  half  lot  of  ground  in  Madison. 
Plea,  not  guilty.     The  cause  was  submitted  to  the  Court. 

The  i'act.s  are  as  follows:  In  1824,  one  Charles  Griffin  being 
the  owner  in  fee  of  the  premises  in  question,  conveyed  the  same 
to  his  infant  son,  the  lessor  of  the  plaintiff,  in  consideration  of 
natural  love  and  affection.  The  conveyance  was  recorded  a 
few  days  after  its  execution.  The  grantor,  at  the  time  he  exe- 
cuted this  conveyance,  was  deeply  involved  in  debt,  and  was 
frequently  sued  and  imprisoned  for  his  debts.  One  of  the 
objects  of  the  conveyance  was  to  secure  the  property  from  the 
claims  of  his  creditors.  In  1827,  the  said  grantor,  Charles 
Griffin,  sold  and  conveyed  the  said  premises,  for  a  valuable 
consideration,  to  one  Loving,  from  whom  the  defendants  derive 
their  title. 

The  defendants  offered  as  evidence  a  memorandum,  made  a 
few  days  after  the  voluntary  deed  was  recorded,  on  the  margin 
of  the  record  of  that  deed,  as  follows :  "  I  hereby  declare  this 
deed  to  be  null  and  void,  as  the  same  was  made  without 
consideration  and  for  the  purpose  of  securing  my  lot 
[^'486]  ^against  creditors."  The  plaintiff  objected  to  this 
evidence,  and  the  objection  was  sustained. 

The  Court  gave  judgment  for  the  plaintiff,  and  overruled  the 
defendants'  motion  for  a  new  trial. 

{a)Sil'>n  V.  Bruen,  21  Ind.,  137. 
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One  error  assigned  is,  that  the  evidence  rejected  should  have 
been  admitted.  We  think  the  Court  was  right  in  rejecting  the 
memorandum  as  evidence.  The  grantor  who  made  it  was 
interested  in  having  the  voluntary  deed  previously  executed 
set  aside.  His  verbal  or  written  declarations,  therefore,  made 
subsequently  to  its  execution,  ought  not  to  be  received  to  affect 
the  title  of  the  voluntary  grantee. 

The  other  error  assigned  is,  that  a  new  trial  was  improperly 
refused. 

Whether  the  voluntary  deed  was  void  or  not  as  to  a  subse- 
quent purchaser  for  valuable  consideration  with  notice?  was 
the  question  to  be  decided. 

Tliere  are  English  cases  in  which  it  is  held  that  a  voluntary 
conveyance  is  in  all  cases  void,  under  tlie  statute  of  27  of  Eliz., 
in  regard  to  a  subsequent  purchaser  lor  value.  The  correct- 
jiess  of  those  cases  has  however  been  frequently  questioned. 
Sir  William  Grant  says:  "It  must,  I  conceive,  be  assumed,  that 
tlie  statute  of  the  27th  of  Elizabetli  has  now  received  this  con- 
struction ;  that  a  voluntary  settlement,  however  free  from 
actual  fraud,  is,  by  the  operation  of  that  statute,  deemed  fraud- 
ulent and  void  against  a  subsequent  purchase]*  for  a  valuable 
consideration,  even  when  the  purchase  has  been  made  with 
notice  of  the  prior  voluntary  settlement.  I  have  great  diffi- 
culty to  persuade  myself,  that  the  words  of  the  statute  war- 
ranted, or  that  the  purchase  of  it  required,  such  a  construction: 
for  it  is  not  easy  to  conceive  how  a  purchaser  can  be  defrauded 
by  a  settlement,  of  which  he  has  notice  before  he  makes  liis 
jjurchase.  But  it  is  essential  to  the  security  of  property  that 
the  rule  should  be  adhered  to,  when  settled;  whatever  doubt 
there  may  be  as  to  the  grounds  on  which  it  originally  stood." 
Buehle  y.  Mitchell,  18  Vesey,  100. 

The  Supreme  Court  of  the  United  States  has  refused  to  rec- 
ognize the  decisions  establishing  the  absolute  conclusiveness 
of  a  subsequent  sale  to  fix  fraud  on  a  voluntary  conveyance. 
The  language  of  Chief  Justice  Marshall  is  as  follows : 
[*487]  *"The  universally  received  doctrine  of  that  day" 
(time  of  the  American  revolution)  "unquestionably 
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went  as  far  as  this:  A  subsequent  sale,  without  notice,  by  a 
person  who  had  made  a  settlement  not  on  valuable  considera- 
tion, was  presumptive  evidence  of  fraud;  which  threw  on 
those  claiming  under  such  settlement  the  burthen  of  proving 
that  it  was  made  bona  jide.  This  principle,  therefore,  accord- 
ing to  the  uniform  course  of  this  Court,  must  be  adopted  in 
construing  the  statute  of  27  Eliz.,  as  it  applies  to  this  case." 
Cathcart  v.  Robinson,  5  Pet.,  264,  280-. 

It  has  been  held  by  this  Court,  that  a  subsequent  purchaser 
for  value,  with  notice  of  a  prior  voluntary  conveyance,  is  not 
protected  by  the  statute  of  1838.  Stanley  v.  Brannon,  6 
Blackf,  193;  McNeely  v.  Rucker,  Id.,  391.(1) 

There  is  an  important  feature,  however,  in  the  case  before 
us,  which  did  not  belong  to  the  former  cases  in  this  Court; 
that  is,  the  great  indebtedness  of  the  grantor  when  he  executed 
the  voluntary  conveyance.  We  think  that  indebtedness  is  very 
strong  evidence  rhat  the  voluntary  conveyance  was  made  to 
defraud  not  only  creditors  but  subsequent  purchasers  also.  It 
was  said  by  Lord  Mansfield,  in  a  suit  like  the  present,  between 
a  voluntary  grantee  and  a  subsequent  purchaser,  that  "one 
great  circumstance,  which  should  always  be  attended  to  in 
these  transactions,  is  whether  the  person  was  indebted  at  the 
time  he  made  the  settlement;  if  he  was,  it  is  a  strong  badgt  of 
fraud"     Doe  v.  Routledge,  Cowp.,  705. 

It  is  our  opinion,  therefore,  that  the  facts  of  the  case  are 
decidedly  in  favour  of  the  defendants;  and  that  they  ought  to 
have  a  new  trial. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

S.  C.  Stevens,  for  the  plaintiffs. 

C.  Cushing,  for  the  defendant. 

1)  Vidt  R.  S.,  1843,  pp.  591,  592. 
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['•'488]     "^DoE,  on  the  Demise  of  Franklin  and  Others,  r. 
Harter  and  Another. 

Will — Word  Heirs. — The  word  heirs  is  not  necessary  in  a  will  of  real 
estate,  as  it  is  in  a  deed,  to  convey  the  fee;  but  still,  to  give  a  fee  something 
more  tlian  tlie  mere  devise  of  the  land  is  necessary. 

Construction  of  Will. — In  a  devise  of  land  to  A,  the  devisee  was  required, 
in  consideration  of  the  gift,  to  support  his  mother  and  the  testator  during 
their  lives,  and  to  pay  the  funeral  expenses  "out  of  the  proceeds  of  the  farm 
on  said  land."  Held,  that  the  charge  did  not  enlarge  the  devise  to  a  fee  by 
implication. 

Same. — Tlie  charge  can  not  produce  that  effect  unless  the  devisee  may,  by 
paying  it,  possibly  sustain  a  loss  unless  he  takes  a  fee. 

Same. — Tlie  introductory  clause  in  a  will  was,  "As  to  such  wordly  estate  as  it 
has  pleased  God  to  intrust  me  with,  I  dispose  of  the  same  in  the  following 
manner,"  &c.  The  will  also  contained  this  clause:  "And  to  effectuate  this 
my  intention,  I  bequeath,  &c.;  and  I  also  will  and  bequeath  that  P.  F.,  my 
son,  shall  have  the  eighty  acres  of  land  whereon  I  now  live,"  &c.  Held, 
that  P.  F.  took  an  estate  in  fee. (a) 

ERROR  to  the  Tippecanoe  Circuit  Court. 

Blackford,  J. — This  was  an  action  of  ejectment  for  a  cer- 
tain tract  of  land  in  Tippecanoe  county.  Plea,  not  guilty. 
The  canse  was  submitted  to  the  Court,  and  judgment  rendered 
for  the  defendants. 

The  following  are  the  facts :  Joseph  Franklin  was  the  owner  in 
fee  of  the  land  in  question  at  the  time  of  making  his  will  hereaf- 
ter mentioned,  and  at  his  death  in  1833.  His  only  heirs  at  law 
are  the  lessors  of  the  plaintiff,  together  with  one  Preston  Franklin. 
The  said  Preston,  his  son  Jesse,  and  the  widow  of  the  aforesaid 
Joseph  Franklin  are  all  dead;  Jesse  having  died  first,  the  widow 
next  after  him,  and  Preston  after  the  widow.  Preston  took  care 
of  his  father  and  mother,  as  required  by  said  will,  and,  in  1835, 
sold  and  conveyed  the  said  land  to  one  of  the  defendants. 

The  will  of  Joseph  Franklin  reads  as  follows ;  "  I,  Joseph 
Franklin,  of  Tippecanoe  county,  in  the  State  of  Indiana,  do 
make  and  publish  this  my  last  will  and  testament,  hereby 
revoking  and  making  void  all  former  wills  by  me  at  any  time 
heretofore  made.     As  to  such  worldly  estate  as  it  ha?  pleased 


\a)PaUerum  T.  Doe,  7  Ind.,  282;  3  Id.,  60. 
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God  to  intrust  me  with,  I  dispose  of  the  same  in  the  following 
manner,  to  wit:  I  direct,  first,  that  all  my  just  debts  and 
funeral  expenses  be  paid  as  soon  after  my  decease  as 
[*489]  possible,  *out  of  the  first  moneys  that  shall  come  to 
the  hands  of  my  executors  from  any  portion  of  my 
personal  estate.  Inasmuch  as  my  oldest  children  have  all  mar- 
ried and  left  me,  and  T  gave  them  what  I  had  to  spare  them  at 
the  time  they  left  me;  and  to  effectuate  this  my  intention,  I 
bequeath  to  my  wife,  Elizabeth  Franklin,  a  comfortable  support 
during  life,  or  so  long  as  she  remains  my  widow,  off  the  plan- 
tation, with  the  household  goods  and  farming  utensils  to  remain 
on  the  place;  and  all  the  stock  of  horses,  cattle,  hogs  and  sheep, 
except  such  as  shall  hereafter  be  mentioned ;  and  I  also  will 
and  bequeath  that  Preston  Franklin,  my  son,  shall  have  the 
eighty  acres  of  land  whereon  I  now  live,  at  the  death  of  his 
mother;  for  which  he  is  to  take  care  of  us  as  long  as  we  both 
shall  live,  and  pay  the  funeral  expenses,  out  of  the  proceeds  of 
the  farm  on  said  land;  and  if  it  should  so  happen  that  Preston 
should  die  befi)re  his  mother,  that  the  land  shall  go  to  his  son, 
Jesse  Franklin.  I  also  will  my  son,  Jacob  Franklin,  one  two 
year  old  heifer;  and  to  my  son  James  Franklin,  and  Ollavit 
Sheagley  and  Nancy  Lewis  my  daughters,  I  will  and  bequeath 
$1.00  to  each  of  them;  and  hereby  make  my  son  James  Frank- 
lin, and  Samuel  Black,  executors  of  this  my  last  will  and  tes- 
tament. In  witness  whereof,  Joseph  Franklin,  testator,  has 
hereunto  set  his  hand  and  seal,  this  29th  of  March,  1833." 

The  only  question  presented  by  this  case  is,  wliether  the  will 
gives  an  estate  in  fee-simple,  or  only  for  life,  to  Preston  Frank- 
lin, in  the  land  devised  to  him? 

The  defendants,  who  claim  under  Preston  Franklin,  contend 
that  the  devise  to  him,  though  it  does  not  contain  the  word 
heirs,  is  of  a  fee-simple  estate.  The  law  on  the  subject  is,  that 
the  word  heirs  is  not  necessary  in  a  will,  as  it  is  in  a  deed,  to 
convey  the  fee;  but  still,  to  give  a  fee,  something  more  than  a 
mere  devise  of  the  land  is  necessary. 

In  this  case,  there  is  a  clause  requiring  the  devisee,  in  con- 
sideration of  the  gift,  to  support  his  mother  and  the  testator 
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during  their  lives,  and  to  pay  the  fnneral  expenses,  out  of  the 
proceeds  of  the  farm  on  the  land  devised.  But  this  ia  not  such 
a  charge  as  will  enlarge  the  devise  to  a  fee  by  implication. 
The  charge  can  not  produce  that  effect  unless  the  devisee 
may,  by  paying  it,  possibly  sustain  a  loss  unless  he 
1**490]  *takes  a  fee.  Collier's  case,  6  Coke,  16.  Here,  as  the 
charge  was  to  be  paid  out  of  the  proceeds  of  the  farniy 
there  could  be  no  loss  to  the  devisee.  2  Prest.  on  Estates, 
237.(1) 

This  will  has  an  introductory  clause  as  follows:  "As  to 
such  worldly  estate  as  it  has  pleased  God  to  intrust  me  with,  I 
dispose  of  the  same  in  the  following  manner,"  &c.  There  is 
also  this  clause:  "And  to  effectuate  this  my  intention,  I  be- 
queath," &c.  The  introductory  clause  clearly  shows,  by  the 
use  of  the  word  "estate,"  the  testatoi*'s  intention  to  devise  the 
fee.  It  is  well  settled  that  by  the  word  "estate"  in  a  will, 
when  descriptive  of  the  testator's  interest  in  the  land,  and  he 
lias  a  fee  in  it,  a  fee  passes.  Doe  d.  Lean  v.  Lean,  1  Adol.  & 
Ellis,  229.  But  it  is  admitted  that  the  introductory  clause 
would  not,  of  itself,  be  sufficient  to  convey  the  fee;  there  must 
be  something  to  show  that  the  intention  was  carried  out.  The 
intention  is  carried  out  in  the  present  will  by  what  follows,  to 
wit,  "And  to  effectuate  this  my  intention,  I  bequeath,  &c.;  and 
I  also  will  and  bequeath  that  Preston  Franklin,  my  son,  shall 
have  the  eighty  acres  of  land  whereon  T  now  live,"  &c.  We 
think  the  introductory  clause  and  the  words  of  the  devise  are 
here  connected  together,  and  that  the  devise  which,  taken  by 
itself,  is  only  for  life,  is,  when  considered  with  the  introductory 
clause  with  which  it  is  united,  a  devise  in  fee. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

/.  Pettit  and  S.  A.  Huff,  for  the  plaintiff. 

G.  S.  Orth,  for  the  defendants. 

(l)Tlie  law  here  now  is,  that  every  devise  of  lands  shall  be  construed  to 
convey  all  the  estate  of  the  devisor  therein,  which  he  could  lawfully  devise, 
unless  it  shall  manifestly  appear  by  the  will  that  the  devisor  intended  to  con« 
vey  a  less  estate.    B.  S.,  1843,  p.  485. 

END  OF  MAY  TERM,  1845. 
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Miller  and  Another  v.  White  and  Another. 

Parol  Evidence  to  Vary  Note. — Parol  evidence  i.s  not  admissible  to  show 
that  a  promissory  note  payable  on  its  face  on  a  certain  day,  was  to  be  paid 
at  that  time  only  on  a  contingency  mentioned  in  a  written  contract  between 
the  parties  made  before  the  execution  of  the  note.(a) 

ERROR  to  the  Henry  Circuit  Court. 

Dewey,  J. — Assumpsit  before  a  justice  of  the  peace,  taken 
by  appeal  to  the  Circuit  Court.  The  cause  of  action  was  a 
promissory  note  made  by  the  defendants,  and  dated  20th  April^ 
1837,  by  which  they  promised  to  pay  the  plaintiffs  a  certain 
sum,  twelve  months  after  date,  for  hats  purchased  of  them. 
Plea,  general  issue,  by  virtue  of  the  statute.  The  cause  was 
tried  by  the  Court.     Judgment  for  the  defendants. 

Note. — Judge  Sullivan  was  absent  until  the  10th  day  of  the  term,  in  conse- 
quence of  indisposition. 

{a)Swan]c  v.  Nichols,  20  Id.,  198. 
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Oil  the  trial,  the  plaintiffs  read  the  note  in  evidence  and 
rested  their  cause.  The  defendants  gave  in  evidence  a  bill  of 
hats  purchased  by  them  of  the  plaintiffs  on  the  27th  January, 
1836,  which  Avas  balanced  by  a  bill  of  goods  sold  to 
[*492]  the  ^plaintiffs,  and  by  a  note  made  by  the  defendants 
to  the  plaintiffs,  payable  one  year  after  date.  To  this 
bill  of  hats  was  appended  tiie  following  memorandum  .signed 
by  the  plaintiffs:  "It  is  understood  between  us,  that  all  hats 
of  our  manu^cturing  that  are  not  sold  at  the  expiration  of  the 
year,  are  not  t».  be  paid  for  until  sold."  The  defendants  also 
proved  that  the  note  credited  on  the  bill  of  hats  had  been  paid 
bv  them;  that,  subsequently,  several  other  lots  of  hats  had  been 
left  with  them  by  the  plaintiffs  to  be  sold  on  the  same  terms, 
for  which  notes  had  been  given  in  the  same  way,  and  had  been 
paid ;  that  when  the  hats  for  which  the  note  in  question  was 
given,  were  purchased  by  the  defendants,  they  paid  a  part  of 
the  price  in  merchandise,  and  gave  the  note  for  the  balance; 
that  when  these  hats  were  delivered,  the  defendants  asked  the 
plaintiffs,  if  they  were  to  be  delivered  on  the  contract  thereto- 
fore subsisting  between  the  parties,  to  which  the  plaintiffs 
answered  in  the  affirmative;  and  that  a  part  of  the  last  lot  of 
hats  remained  unsold  by  the  defendants,  which,  together  with 
the  unsold  portion  of  former  lot  of  hats,  amounted  in  value 
to  more  than  the  note  on  which  the  action  is  founded.  This 
evidence  was  all  objected  to  by  the  plaintiffs,  but  the  objectioii 
was  overruled. 

We  can  not  sustain  the  judgment  of  the  Circuit  Court.  We 
think  the  evidence  given  by  the  defendants  was  inadmissible. 
Its  object  was  to  show  that  the  note  in  question  was  not  paya- 
ble in  one  year  according  to  its  purport;  but  that  the  obligation 
to  pay  it  at  that  time  depended  upon  a  contingency  expressed 
in  another  written  contract,  made  between  the  parties  more 
than  a  year  befn'e  the  date  of  the  note.  Had  the  note  itself 
contained  a  reference  to  tiiat  contract,  both  might  have  been 
viewed  as  one  contract,  and  bo^en  construed  together.  But  to 
suffer  a  connection  between  them  to  be  established  by  parol 
evidence,  would  be  a  violation  of  the  rule,  that  such  evidence 
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is  not  admissible  to  change  or  explain  a  written  contract.  This 
rnle  is  familiar,  and  we  have  freqnently  acted  upon  it. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &(:. 

J.  S.  Newman,  for  the  plaintiffs. 

R.  M.  Cooper,  for  the  defendants. 


[*493]      *Harris  v.  Cobb  and  Others,  in  Error. 

DECREES  in  chancery  for  money  were  repleviable  under 
the  act  of  1840.  Stat.,  1840,  p.  49.  They  may  also  be  replev- 
ied under  the  act  of  1843.     R.  S.,  1843,  p.  846. 


The  State  v.  Williams. 

Practice— Defendants  not  Found. — A  writ,  issued  in  A  county,  against 
three  persons,  was  returned  "not  found"  as  to  two  of  them,  and  the  return 
suggested  of  record.  The  other  defendant  pleaded,  in  abatement,  that  all 
the  defendants  were,  when  the  writ  issued,  and  still  were,  resident  in  B 
county.     Hdd,  that  the  plea  was  bad. 

ERROR  to  the  3farion  Circuit  Court. 

Blackford,  J. — This  was  an  action  of  debt  commenced  by 
the  State  against  William  Williams,  Junior,  William  Williams^ 
and  Jonathan  Williams,  in  the  Marion  Circuit  Court.  The  suit 
is  founded  on  the  joint  and  several  bond  of  the  defendants. 
The  declaration  was  filed  on  the  18th  of  October,  1844;  and, 
at  the  next  term  of  the  Court,  the  plaintiff  suggested  of  record 
that  William  Williams  and  William  Williams,  Junior,  had  not 
been  found,  as  appeared  by  the  return  of  the  writ. 

The  defendant,  Jonathan  Williams,  then  pleaded  in  abatement 
that  neither  he,  nor  either  of  the  other  defendants,  resided  in 
Marion  county  when  the  writ  issued,  nor  had  any  of  them  ever 
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resided  in  said  county;  and  that  they  were,  when  the  writ 
issued,  and  still  were,  residents  of  Morgan  county,  &c. 

Demurrer  to  this  plea,  and  judgment  for  the  defendant. 

The  judgment  is  wrong.  Upon  the  return  of  the  writ  exe- 
cuted on  one  of  the  defendants,  and  "not  found"  as  to  the 
others,  the  plaintiff  having  entered  a  suggestion  of  the  return 
of  "not  found,"  could,  by  statute,  proceed  against  the  defend- 
ant alone  on  whom  the  writ  was  served.  R.  S.,  1843,  p.  675. 
And  it  was  of  no  consequence  where  any  of  the  defendants 
resided.  Tlie  statute  relied  on  by  the  defendant  has 
[*494]  no  *a})plication  to  this  case.  It  authorizes  a  plaintiff 
to  proceed  against  a  defendant  not  resident  in  the 
county  where  suit  is  brought,  provided  process  be  executed  on 
a  defendant  in  the  suit  resident  in  that  county.  R.  S.,  1843, 
p.  674.  But  in  the  case  before  us,  the  plaintiff  did  not  attempt 
to  proceed4  against  William  Williams  and  Wiliiam  Williams^ 
junior,  resident  in  Morgan  county.  On  the  contrary,  he  showed 
by  the  suggestion  he  entered  that  it  was  not  his  intention  to  do 
so.     The  demurrer  should  have  been  sustained. 

I^er  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

H.  and  H.  Brown,  for  the  plaintiff. 

W.  Quarks,  J,  H,  Bradley,  and  W.  W.  Wick,  for  the  de- 
fendant. 


The  State  v.  Hopkins  and  Others. 

Obimlnal  Law — Joint  Dependants. — Indictment  against  a.,  B,  and  C,  for 
failing  to  discharge  their  duty  as  county  commissioners,  Ac.  The  defend- 
ants plead  guilty;  and  a  judgment  was  rendered  against  them,  that  they 
make  their  fine  in  a  certain  sum  to  the  State.  Held,  that  this  judgment 
being  joint,  was  erroneous. 

Same — Indictment. — In  the  caption  of  an  indictment  a  certain  year  wa» 
named;  but  in  the  indictment  itself,  commencing  with  the  words,  "The 
grand  jurors  impanneled,"  &c.,  there  was  no  notice  of  any  year  except  by 
the  words,  "in  the  year  of  our  Lord  aforesaid,"  &c.  Held,  that  the  indict- 
ment, therefore,  (tho,  caption  being  no  part  of  it),  was  bad. 
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ERROR  to  the  Vcmderburgh  Circuit  Court. 

Blackford,  J. — This  was  an  indictment  against  Edward 
Hophins,  Benoni  Stinson,  and  Simpson  Ritchey,  for  neglecting 
and  refusing,  as  county  commissioners  of  Vanderburgh  county, 
to  fix  the  i^er  centum  on  the  taxable  property  in  said  county, 
necessary  to  be  levied  for  road  purposes.  The  defendants 
pleaded  guilty.  Judgment,  that  the  defendants  make  their  fine 
to  the  State  in  the  sum  of  one  cent,  and  that  they  pay  costs,  &c. 

This  judgment  is  erroneous,  because  it  is  joint.  If  the 
<lefe»dants  were  liable  on  this  indictment,  they  could  only  be 
fco  in  their  individual  capacities;  and  tliere  should  have  been  a 
judgment  against  each  of  them.  The  judgment  must,  there- 
fore, be  reversed. 
[*495]  *In  looking  into  the  record,  as  the  statute  requires, 
for  the  first  error,  we  find  the  indictment  to  be  bad. 

The  record  of  the  cause,  after  the  placita,  proceeds  as  fol- 
lows: Be  it  remembered  that  heretofore,  to  wit,  at  the  Sep- 
tember term  of  said  Court,  begun  and  held  as  aforesai<l,  in  the 
year  1841,  the  grand  jurors  impanneled  and  sworn  to  inquire 
for  the  State  of  Indiana  and  the  body  of  the  county  of  Van- 
derburgh,  upon  their  oatli,  present,  that  Edward  Hopkins, 
Benoni  Stinson,  and  Simp)son  Ritchey,  all  of  said  county,  on 
the  first  day  of  June,  in  the  year  of  our  Lord  aforesaid,  and 
for  a  long  time,  &c.,  were  county  commissioners,  &c. 

The  defendants  are  here  alleged  to  be  county  commissioners 
*' in  the  year  of  our  Lord  aforesaid;"  and  in  every  other  part 
of  the  indictment  where  the  year  should  be  stated,  it  is  only 
described  as  "the  said  year,"  or  "the  year  aforesaid."  The 
indictment,  as  the  record  shows,  commences  as  follows;  The 
grand  jurors  impanneled  and  sworn,  &c.,  upon  their  oath 
present,  &c.  There  is  no  year  set  out  in  it;  and  the  words 
"in  the  year  of  our  Lord  aforesaid,"  "the  said  year,"  &c., 
amount  to  nothing.  In  the  caption  of  the  indictment,  begin- 
ning with  the  words  "Be  it  remembered,"  the  year  1841  is 
named.  But  the  caption  i-s  no  part  of  the  indictment.  It  is 
the  mere  statement  of  the  clerk,  made  after  the  suit  is  deter- 
mined, in  making  up  the  record. 
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Thompson  v.  Harbison. 
Fer  Curiam. — The  judgment  is  reversed.     Cause  remanded 

A.  A.  Hammond  and  J.  Lockhart,  for  the  State. 


Thompson  v.  Harbison. 

Justice's  Jurisdiction.  —  The  act  oi'  1843,  giving  justices  of  the  peace 
jurisdiction  in  actions  by  and  against  executors  and  administrators,  applies 
to  causes  of  action  wliich  existed  at  the  time  of  its  passage,  as  well  as  to 
those  that  might  afterwards  accrue. 

Same. — Sci.fa.  issued  by  a  justice  of  the  peace  for  execution  against  replevin- 
bail.  The  writ  recited  a  judgment  recovered  by  the  plaintiflf  against  A 
before  the  justice  in  1840;  the  defendant's  entering  himself  as  bail;  the 
death  of  A  in  1840;  the  granting  of  administration  of  his  estate  to  B;  the 
issuing  of  a  sci.fa.  by  the  justice  against  B  as  administrator,  and  the  revival 
of  tlie  judgment  against  him  in  1844;  the  issuing  of  a  fi..  fa.  against  B,  and 
tlie  return  tliereof  of  nulla  bona,  &c.     Held,  tliat  the  writ  was  sufiicient. 

pi=496]         =i=ERROR  to  the'i)u6oi.s  Circuit  Court. 

Dewey,  J. — Scire  facias  against  bail  for  the  stay 
of  execution.  The  writ  recites  a  judgment  recovered  by  the 
})hiiutiff  against  one  Powers  before  a  justice  of  the  peace,  in 
1840;  the  entering  iuto  bail  for  the  stay  of  execution  by  the 
defendant;  the  death  of  Powers  in  1840;  and  the  granting  of 
letters  of  admin isti-ation  of  his  estate  to  one  Read;  the  issuing 
of  a  scire  facias  by  the  justice  against  Mead,  as  administrator, 
and  the  revival  of  the  judgment  against  him  in  1844;  the 
issuing  of  a  fieri  facias  against  him,  and  the  return  thereof  of 
'iiidla  bona,  &c.  The  defendant  demurred  generally  to  the 
scire  facias,  and  the  demurrer  was  sustained.  Final  judgment 
for  the  defendant. 

The  statute  under  which  the  judgment  against  Powers  was 
rendered,  and  the  bail  for  the  stay  of  execution  was  entered  by 
the  defendant,  required  that  to  render  the  bail  liable,  a  fieri 
facias  against  the  goods  and  chattels  of  the  judgment-debtor 
should  issue,  and  be  returned  "no  goods  found. "^  R.  S.,  1838, 
p.  374.     At  the  time  of  the  death  of  Poioers  in  1840,  no  such 
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return  had  been  made,  nor  was  any  made  until  1844,  after  the 
revival  of  the  judgment  against  his  administrator.  The  revival 
of  a  justice's  judgment  on  account  of  the  death  of  a  judgment- 
debtor  was  not  provided  for  by  the  statute  of  1838,  but  is 
authorized  by  a  subsequent  act,  which  was  in  force  when  the 
judgment  recited  in  the  scire  facias  was  revived,  and  which 
extends  the  jurisdiction  of  justices  of  the  peace  to  actions  by 
and  against  executors  and  administrators.    K.  S.,  1843,  p.  863. 

It  is  admitted  by  the  defendant  in  error  that  the  death  of 
Forcers,  the  judgment-debtor,  before  a  return  of  "no  goods" 
to  an  execution  against  his  goods  and  chattels,  did  not  exoner- 
ate his  replevin-bail;  but  he  contends  that  the  revival  of  the 
judgment  in  1844,  and  the  return  of  nulla  bona  to  the  execu- 
tion against  his  administrator,  are  not  sufficient  to  fix  his  bail 
f«r  the  stay  of  execution.  This  objection  is  founded  upon  the 
supposition  that  the  law,  prior  to  1843,  did  not  authorize  a 
justice  of  the  peace  to  issue  a  scire  facias  to  revive  a  judg- 
ment against  an  administrator,  and  that  the  statute  of  1843 
does  not  embrace  causes  of  action  which  existed  at  the  time  of 
its  passage.  If  this  view  of  tlie  law  were  correct,  it 
[-■^497]  would  '''follow  that,  in  cases  like  the  present,  the  judg- 
ment-creditor would  be  obliged  to  resort  to  chancery 
to  enforce  a  remedy  against  the  replevin-bail.  We  can  not 
•think  that  such  was  the  design  of  the  Legislature.  We,  there- 
fore, conclude  that  it  was  designed  by  the  statute  of  1843  to 
aiclude  causes  of  action  whicli  existed  at  the  time  of  its  passage, 
as  well  as  tiiose  which  might  afterwards  accrue.  This  con- 
struction removes  all  objection  to  the  sufficiency  of  the  sci7'e 
facias  under  consideration.  The  writ  contains  the  necessary 
averments  to  render  the  defendant  liable  as  replevin-bail. 

Fer  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  etc. 

J.  Fitclier,  for  the  plaintiff. 

E.  S.  Terry,  for  the  defendant. 
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Powers  v.  Davenpcrt. 

Common  Carrier, — A  common  carrier,  or  a  private  person  who  undertakes 
for  hire  to  carry  and  deliver  goods  sal'ely,  is  bound  to  j)ursue  the  usual  and 
ordinary  route.  If  he  unnecessarily  deviate  from  that  route,  he  will  be  lia- 
ble for  any  injury  to  the  goods  which  may  be  thereby  occasioned. 

ERROE,  to  the  Montgomery  Circuit  Court. 

Dewey,  J. — Assumpsit  by  Powers  against  Davenport  before 
a  justice  of  the  peace,  and  appealed  to  the  Circuit  Court.  The 
action,  so  far  as  its  cause  need  be  stated,  is  founded  on  the  fol- 
lowing instrument  signed  by  tlie  defendant:  Clncinn.,  17th 
June,  1839.  Received  of  J.  F,  Powers  in  good  order  and  condi- 
tion four  packages  of  merchandise,  (describing  them),  which  I 
promise  to  deliver  in  like  good  order  and  condition  to  J,  W. 
Powers,  Crawjordsville,  la.,  at  the  rate  of  $2.00  per  hundred 
pounds.  Plea,  the  general  issue;  verdict  fur  the  defendant; 
motion  for  a  new  trial  overruled;  and  judgment  on  the  verdict. 

On  the  trial,  the  plaintiff  gave  in  'Evidence  the  above  stated 
written  undertaking  of  the  defendant.  He  also  proved  that 
the  defendant  carried  the  goods  in  his  svagon;  that,  before 
he  reached  CraioJ'ordsvUle,  he  left  the  direct  and  principal  road 
from  Cincinnati  to  that  place,  taking  a  more  circuitous 
[*498]  *route,  which  led  past  his  own  dwelling,  and  thereby 
increased  the  distance  about  one  mile;  that,  after  the 
defendant  so  deviated  from  the  usual  route,  he  drove  ou  to  a 
bridge  which  gave  way,  thereby  upsetting  the  wagon  and 
throwing  the  goods  into  the  water,  whereby  they  were  injured 
to  the  amount  of  more  than  $60.00.  It  also  appeared  in  evi- 
dence that  the  bridge  was  considered  safe  before  the  accident; 
that  the  road  taken  by  the  defendant  was  preferred  by  some 
to  the  more  direct  and  more  generally  traveled  way  to  Craw- 
jordsville; that  "movers"  had  been  known  sometimes  to  take 
it,  but  wagoners  in  carrying  from  Cincinnati  to  Crawjordsville 
never  used  it;  that  the  defendant  was  a  farmer,  making  farm- 
ing his  principal  business,  but  frequently  carrying  for  hire. 

The  question,  whether  the  evidence  showed  the   defendant 
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to  be  a  common  carrier,  was  made  in  the  Court  below.  But 
as  the  defendant  is  not  sued  on  the  general  liability  arising 
from  that  capacity,  but  on  a  special  undertaking,  we  consider 
the  question  immaterial,  and  shall  no  further  notice  it. 

The  real  inquiry  is,  whether  the  evidence  justifies  the  ver- 
dict. A  common  carrier  is  responsible  for  all  losses  and  inju- 
ries of  goods  committed  to  his  care,  except  those  caused  by  the 
acts  of  God  (including  inevitable  accidents)  and  by  the  public 
enemy;  and  a  private  person,  by  undertaking  for  hire  to  carry 
and  deliver  goods  safely,  subjects  himself  to  the  same  liability. 
2  Stark.  Ev.,  283;  Cuggs  v.  Bernard,  2  Ld.  Raym.,  909; 
Robinson  v.  Dunmore,  2  B,  &  P.,  416.  The  promise  of  the 
defendant  in  this  cause  was  that  he  would  deliver  goods,  which 
he  received  at  Cincinnati  in  good  condition,  at  CrawfordsviUe, 
in  like  condition.  He  failed  to  do  so;  the  goods  were  dam- 
aged in  the  carriage.  He  is,  therefore,  responsible  to  the  owner 
of  them,  unless  he  stands  excused  on  the  score  of  inevitable 
accident.  So  far  from  this  being  the  case,  the  accident  hap- 
pened in  consequence  of  his  own  improper  conduct.  It  would 
have  been  avoided,  had  he  continued  on  the  most  direct  and 
customary  route  from  Cincinnati  to  Craivfordsville.  The  per- 
sonal motive — a  desire  to  go  to  his  own  house,  which  probably 
iuduced  him  to  deviate,  was  not  a  legal  excuse  for  his  doing  so. 
His  liability  can  not  be  distinguished  from  that  of 
[*499]  any  other  person  who  *had  done  the  same  thing  with- 
out the  same  motive.  It  has  been  held  that  a  carrier 
by  water,  whether  he  navigate  a  general  ship,  or  one  hired 
especially  for  the  occasion,  is  bound  to  keep  in  the  usual  course 
of  navigation;  and  that  if  he  deviate  unnecessarily,  and  a  loss 
happen  in  consequence  thereof,  he  is  liable.  Davis  v.  Garrett, 
6  Bingh.,  716.  This  principle  is  equally  applicable  to  a  carrier 
by  land,  whether  he  act  in  a  public  capacity,  or  under  a  special 
undertaking.  The  defendant  having  undertaken  for  hire  to 
transport  goods  safely  from  Cincinnati  to  Crawfordsville,  was 
bound  to  pursue  tiie  usual  and  customary  route;  and  he  is 
liable  for  all  loss  sustained  in  consequence  of  his  unnecessary 
deviation  from  it. 
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The  facts  in  this  case  are  plain  and  simple.  There  was  no 
clashing  of  testimony.  There  was  no  conflicting  evidence 
for  the  jury  to  weigh.  The  question  to  be  determined  is  one 
purely  of  legal  liability;  and  we  think  the  jury  came  to  a 
conclusion  which  the  law  arising  from  the  facts  did  not  war- 
rant ;  and  that  the  motion  for  a  new  trial  should  have  been 
granted. 

Per  Cwnam.— The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

H.  S.  Lane  and  S.  C.  Willsoii,  for  the  plaintiff. 

M.  C.  Gregory,  for  the  defendant. 


Waltz  and  Another  v.  Robertson. 

Practice. — Assumpsit  for  lumber  sold  and  delivered.  Pleas,  non  assumpsit 
and  set-off.  On  the  trial,  the  defendant  introduced  in  evidence  a  bill  of 
lumber  made  out  by  a  carpenter  who  had  built  him  a  house.  The  Court 
permitted  the  jury  to  take  this  bill  to  their  room,  after  charging  them  that 
they  could  not  receive  it  as  evidence  of  itself  of  the  amount  of  lumber  con- 
tained in  the  house,  but  that  if  a  witness  had  testified  to  it  as  being  the 
correct  amount  of  lumber  the  house  contained,  they  might  refer  to  it  as  a 
memorandum  of  what  his  evidence  was  on  that  subject.  Held,  that,  under 
the  statute,  there  was  no  error  in  permitting  the  jury,  with  the  instructiong 
given,  to  take  the  bill. 

ERROR  to  the  Henry  Circuit  Court. 

Blackford,  J. — This  was  an  action  of  assumpsit  for  the 

price   of    boards,   scantling,    plank,    &c.,   sold    and 

[*500]     delivered,  ^brought  by  the  plaintiffs  in  error.     Pleas, 

non   assumpsit  and  set-off.     Verdict  and  judgment 

for  the  defendant. 

On  the  trial,  the  defendant,  for  the  purpose  of  showing  the 
quantity  of  lumber  he  had  received  from  the  plaintiffs,  intro- 
duced in  evidence  a  bill  of  lumber  made  out  by  a  carpenter 
who  had  built  him  a  house.  The  Court  permitted  the  jury  to 
take  this  bill  to  their  room,  after  charging  them  that  they 
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could  not  receive  it  as  evidence  of  itself  of  the  amount  of 
lumber  contained  in  the  house;  but  that  if  a  witness  had  testi- 
fied to  it  as  being  the  correct  amount  of  lumber  the  house 
contained,  they  might  refer  to  it  as  a  memorandum  of  what 
his  evidence  was  on  that  subject.  The  record  does  not  set  out 
the  evidence  given  in  the  cause. 

The  Court  committed  no  error  in  permitting  the  jury  to  take 
the  bill  to  their  room.  The  permitting  of  the  jury  to  take  such 
papers  with  them,  is  expressly  authorized  by  statute.  R.  S., 
1843,  p.  734.  And  we  see  no  objection  to  the  charge  to  the 
jury.  It  gave  them  correct  information  as  to  the  manner  in 
which  they  should  view  the  bill. 

Fer  Curiam. — The  judgment  is  affirmed  with  costs. 

a  H.  Test,  for  the  plaintiffs. 

if.  S.  Ward  and  S,  W.  Parker,  for  the  defendant. 


Pate  v.  Swann  and  Others. 

Exemption  From  Execution.— Under  the  act  of  1843,  an  execution-defend- 
ant may  claim  as  exempt  from  execution,  at  any  time  before  tne  sale,  any 

personal  property  levied  on,  not  exceeding  in  value  $125. 

ERROR  to  the  Union  Circuit  Court. 

Blackford,  J. — This  was  an  action  of  trespass  against  the 
defendants  in  error  for  forcibly  taking  away  two  of  the  plain- 
tiff's horses,  &c.,  in  November,  1844.  One  of  the  defendants, 
Cason,  pleaded  in  bar  as  follows:  That  the  other  defendants, 
on  the  20th  of  September,  1844,  recovered  a  judgment  against 
the  present  plaintiff,  Pate,  for  $73;  that  a  fieri  facias  was 
iasued  on  the  judgment,  and  was  delivered  to  the  defendant, 
(Jason,  as  sheriff  to  be  executed ;  that  this  defendant  levied 
the  execution  upon  the  property  mentioned  in  the 
[*501]  ^declaration,  and  sold  the  same,  &c.  This  plea  was 
replied  to  as  follows:  That  on,  &c.,  after  the  levy  of 
the  execution  and  before  the  sale,  the  plaintiff  being  a  house- 
holder, claimed  of  the  sheriff  the  property  levied  on  as  exempt 
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from  execution ;  that  the  value  of  said  property,  including  the 
articles  owned  by  the  plaintifi*  and  designated  by  statute  as 
exempt  from  execution,  did  not  exceed  $125. 

(ieneral  demurrer  to  the  replication,  and  judgment  for  the 
3efeiid:ints. 

There  is  an  irregularity  in  this  case.  Only  one  of  the 
defciidtuits  pleaded,  and  on  a  demurrer  to  a  replication  to 
his  plea,  the  Court  gave  judgment  for  all  the  defendants. 

We  think  the  Court  erred  in  sustaining  the  demurrer  to  the 
re])lication.  The  statute  governing  this  case  reserves  to  an 
execution-defendant  the  right  of  selecting,  as  exempt  from 
execution,  personal  property  not  exceeding  in  valae  $125.  It 
repeals  all  laws  coming  within  its  purview,  and  says  that 
nothino^  in  the  revised  laws  of  that  session  should  be  con- 
strued  to  contravene  or  repeal  any  of  its  provisions.  R.  S., 
1843,  pp.  1046,  7,  ss.  9, 14.  The  replication  states  that,  previ- 
ously to  the  sale,  the  plaintiff  claimed  of  the  sheriff,  as  exempt 
from  execution,  the  horses  levied  on,  and  avers  that  their  value 
did  not  exceed  $125.  That  is,  under  the  statute,  a  good  answer 
to  the  plea.  That  part  of  the  replication  which  speaks  of  arti- 
cles designated  by  statute  as  exempt  from  execution,  may  be 
considered  as  surplusage.  That  the  claim  was  made  in  time  is 
settled,  under  a  statute  similar  to  that  above  cited  so  far  as  that 
matter  is  concerned,  by  the  case  of  Stephens  et  al.  v.  Lawson, 
Nov.  term,  1844. 

J'er  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

J.  S.  Reid  and  S.  E.  Perkins^  for  the  plaintiff. 

J.  l*erry  and  J.  Yaryan,  for  the  defendants. 


Johnson  v.  McLane. 

CoNTiiArr — Trade. — If  two  persons  exchange  horses,  with  the  privilege  to 
one  ol  thf  parties  to  retuin,  within  a  given  time,  the  horse  received  by  him 
ill  .;^c'li:iiiLe,  iuiil  such  party  fail,  within  the  time,  to  return  the  horse  so 
re<f  veil,  tlie  cuntract  becomes  absolute. 
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[*502]    *Same — Warranty. — And  a  breach  of  warranty  aa  to  one  of  the 

horses  will  not,  of  itself,  affect  the  validity  of  the  exchange. 
Rescission  op  Contract. — The  vendor  of  good.s,  though  defrauded  in  the 

sale  by  the  vendee,  can  not  treat  the  sale  as  a  nullity,  whilst  he  willingly 

holds  in  his  hands  a  valuable  consideration  which  he  received  for  the 

goods,  (a) 
Same. — A  party  having  a  right  to  rescind  a  contract,  must  exercise  the  riglit 

within  a  reasonable  time. 
Lien  op  Execution. — A  fieri  facias  binds  the  goods  of  the  debtor  from  the 

time  it  is  delivered  to  the  sheriff,  though  the  latter  fail  to  indorse  on  it  the 

time  of  such  delivery. 
Same. — After  A  and  jB  had  exchanged  horses,  a  ji.  fa.  against  the  former  was 

delivered  to  the  sheriff;  and  after  such  delivery,  u4  and  B  re-exchanged  the 

horses.     The  sheriff  afterwards  levied  the  execution  on  both  horses  as  A's 

property.     Held,  that  such  levy  was  not  a  relinquishment  of  the  lien  of  the 

execution  on  the  horse  original^'  owned  by  B. 

ERROR,  to  the  Decatur  Circuit  Court. 

Dewey,  J. — Trial  of  the  right  of  property  taken  on  execu- 
tion, on  the  claim  of  Johnson  against  JIcLane,  the  execution- 
creditor.  Cause  appealed  to  the  Circuit  Court.  Verdict  and 
judgment  for  the  defendant. 

The  facts  are  as  follows:  IIcLane  recovered  a  judgment 
against  one  Swope  in  the  Decatur  Circuit  Court,  and,  on  the 
13th  of  June,  1842,  caused  an  execution  to  be  issued  thereon, 
which,  on  the  same  day,  was  delivered  to  the  sheriif,  who  made 
no  indorsement  of  the  time  of  delivery  upon  it;  on  the  29th 
of  August  of  the  same  year,  the  sheriff  levied  the  execution  on 
a  mare,  a  bay  horse,  and  a  sorrel  horse,  as  the  property  of 
Swope — the  mare  being  found  in  the  possession  of  Johnson. 
About  the  first  of  June  aforesaid,  the  mare  was  owned  by  John- 
son, and  the  bay  horse  by  Swope;  Johnson  and  Swope,  then, 
made  an  exchange  of  the  mare  for  the  bay  horse,  and  delivered 
possession  of  the  animals  accordingly.  It  was  stipulated  in  the 
contract,  that  Johnson  should  have  the  privilege  of  returning 
the  horse  within  three  or  four  days,  if,  on  trial,  it  was  found  he 
would  not  work  well.  A  defect  in  one  of  the  eyes  of  the  horse 
was  pointed  out,  and  Swope  declared  that  he  was  in  other 
respects  sound.     There  was  evidence  tending  to  show  that  the 

<a)Matlocl-  v.  Tmhl  V,  Iml.,  12S;  24  Id.,  3.T2 ;  22  Id.,  51. 
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horse  was  a  ridgling ;  that  Swope  knew  the  fact  and  did  not 
disclose  it  to  Johnson.  After  the  expiration  of  the  time  limited 
for  the  return  of  the  horse^  Johnson  declared  that  he  worked 
well,  and  that  it  was  his  intention  to  keep  him.     There  was 

other  evidence  tending  to  show  that  the  horse  worked 
[*503]     well,  but  that  he  was  ^troublesome  Avhen  harnessed 

with  a  mare,  was  vicious  to  other  horses,  and  had  to 
be  kept  by  himself.  About  two  months  after  the  contract,  and 
before  the  levy  of  the  execution,  Johnson  demanded  of  Swope 
that  he  should  take  back  the  horse  and  rescind  the  contract, 
alleging  as  the  cause  of  the  demand  the  before-stated  situation 
of  the  horse;  at  this  time  the  horse  was  worked  to  a  low  con- 
dition of  flesh.  Tlie  parties  made  a  new  contract,  by  which 
Johnson  received  back  the  mare  and  Swope  the  horse,  and  he 
received  also  with  him  fifteen  hundred  pounds  of  hay.  Subse- 
quently to  this  transaction,  but  before  the  levy,  Swope  exchanged 
this  horse  for  a  sorrel  horse,  with  a  third  person.  The  sheriff 
seized  all  three  of  the  animals,  as  before  stated,  on  the  execu- 
tion, as  the  property  o^ Swope;  and  Jb/mson  filed  his  claim  for 
the  mare,  which  is  the  property  in  dispute.  Johnson  and  Swope 
were  residents  of  the  same  village. 

The  Court  charged  the  jury :  1,  That  by  the  failure  o?  John- 
son to  return  the  bay  horse  within  the  period  stipulated  by  the 
contract,  the  mare  became  the  absolute  property  of  Sioope,  was 
bound  by  the  lien  arising  from  the  delivery  of  the  execution  to 
the  sheriff,  though  the  time  of  delivery  was  not  indorsed  on  the 
writ,  and  was  rightfully  held  by  the  levy.  2,  That  if,  in  the 
first  contract  of  exchange,  Swope  made  a  false  warranty  of  the 
norse,  or  misrepresented  his  qualities,  neither  of  those  circum- 
stances would  affect  the  right  of  the  execution-creditor  to  hold 
the  mare  on  the  execution.  And  the  Court  refused  to  instruct 
the  jury:  1,  That  if  Swope,  at  the  time  of  the  first  contract, 
made  false  and  fraudulent  representations  in  regard  to  the  sound 
uess  and  qualities  of  the  horse,  no  property  in  the  mare  vested  in 
him  ;  and  that,  if  Johnson  got  her  back  before  the  levy,  she  was 
not  subject  to  the  execution.  2,  That  the  seizure  of  the  bay  horse 
on  the  execution  was  a  relinquishment  of  the  lien  on  the  mare. 
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Three  questions  are  presented  by  the  facts  of  this  cause,  the 
solution  of  which  will  test  the  correctness  of  the  decisions  of 
the  Court  in  reference  to  the  instructions :  Was  the  mare  the 
property  of  Swape,  the  execution-debtor,  at  the  time  the  writ 
was  delivered  to  the  sheriff?  Was  the  delivery  of  the  writ  a 
lien  upon  that  property  ?     And  if  so,  did  the  seizure  of  the  bay 

horse  on  the  execution  discharge  the  lien  ? 
[*504]         *As  to  the  first  question :  If  the  contract  of  exchange 

between  Johnson  and  Swope  be  viewed  independently 
of  a  warranty  which  w'as  broken,  and  of  any  question  of  fraud, 
there  can  be  no  doubt  that  the  ownership  of  the  mare  was  vested 
unconditionally  in  Swope,  and  of  the  horse  in  Johnson,  by  the 
failure  of  the  latter  to  return  the  horse  within  the  stipulated 
period.     By  such  failure  the  contract  became  absolute,  and 
effected  a  complete  change  of  property  in  the  two  animals.    The 
right  of  Johnson,  under  the  contract,  to  return  the  horse  ceased 
on  the  third  or  fourth  day  of  June.     Swope,  of  course,  was  the 
owner  of  the  mare  on  the  13th  of  that  month,  the  day  on  which 
the  execution  was  delivered  to  the  sheriff.     But  even  if  there 
was  a  bona  fide  but  broken  warranty  in  respect  to  the  horse  by 
Swope,  that  alone  could  not  change  the  result.     It  did  not 
annul  the  contract  of  exchange,  and  divest  Swope  of  the  owner- 
ship of  the  mare;  she  still  remained  his,  as  the  horse  belonged 
to  Johnson.      Weston  Y.Downes,  1  DougL,  23;  Power  v.  Wells, 
Cowp.,  818;    Payne  v.  Whale,  7  East,  274;    Emanuel  v.  Dane, 
3  Campb.,  299;  Street  v.  Play,  2  B.  &  Adol.,  456;  Gompertz  v. 
Denton,  1  C.  &  M.,  207.     If  the  contract  be  viewed  as  fraudu- 
lent on  the  part  of  Swope,  in  consequence  of  willfully  false  rep- 
resentations made  by  him,  a  question  of  more  difficulty  presents 
itself.     There  are  many  cases,  certainly,  in  which  it  has  been 
held  that  a  vendee  acquired  no  property  in  goods  obtained 
under  pretense  of  a  purchase  brought  about  by  his  own  fraud. 
But  we  know  of  no  decision  in  which  the  vendor  has  been 
viewed  as  not  having  parted  with  the  ownership  of  goods  while 
he  willingly  held  in  his  own  hands  a  valuable  consideration 
received  for  them.    On  the  contrary,  we  conceive  the  law  to  be 
that  such  a  vendor  is  not  at  liberty  to  treat  the  sale  as  a  nullity 
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on  account  of  the  fraud  of  the  vendee.  Burton  v.  Stewart,  3 
Wend.,  236.  The  exchange  of  horses  l)etween  Johnson  and 
Sivope  was  made  about  the  1st  of  June.  If  Johnson  had  the 
right  to  return  the  horse  and  rescind  the  contract,  in  conse- 
quence of  the  fraud  of  Swope,  (with  regard  to  which  we  give 
no  opinion),  he  was  bound  to  do  it  within  a  reasonable  time. 
Chitt.  on  Cont.,  573.  But  he  kept  the  horse,  and  worked  hira 
nearly  two  months,  without  complaint,  and  without  any 
[*505]  attempt  to  return  him,  though  he  had  daily  *oppor- 
tunities  of  doing  so  had  he  desired  it.  It  is  not  shown 
in  excuse  of  this  delay,  that  he  did  not  sooner  discover  the 
objection  to  the  horse;  and  from  the  nature  of  the  objection,  it 
is  probable  he  must  have  known  it  in  a  very  short  time.  We 
think,  therefore,  if  the  right  to  rescind  the  contract  ever  existed 
it  was  forfeited  by  delay.  Tlie  mare  was  the  property  of  Swope 
on  the  13th  of  June,  when  the  sheriif  received  the  execution  oil 
which  she  was  taken.  It  is  true  that,  prior  to  the  levy  Johnson 
had  become  the  owner  of  her  by  his  second  contract  with 
Swope;  but  he  took  her  subject  to  the  lien  of  the  execution  if 
a  lien  existed.     McCall  v.  Trevor  et  al.,  4  Blackf.,  496. 

Did  the  lien  exist?  It  is  contended  that  it  did  not,  because 
the  sheriff  did  not  indorse  the  time  at  which  he  received  the 
execution  upon  it;  that  being,  as  is  alleged,  the  only  legal  evi- 
dence of  the  date  of  the  delivery  of  the  writ  to  the  oificer. 
The  statute  which  governs  this  point  provides,  that  no  writ  of 
execution  shall  bind  the  goods  of  the  execution-debtor,  until 
the  writ  shall  be  delivered  to  the  officer ;  whose  duty  it  shall 
be  to  indorse  upon  it  the  day  of  the  month,  and  the  year,  on 
which  he  received  it.  R.  S.,  1838,  p.  318.  This  provision  is 
contained  in  the  statute  of  frauds  and  perjuries,  which  renders 
the  objection  to  the  lien  on  account  of  the  absence  of  the 
indorsement  on  the  writ  plausible;  but  we  do  not  think  it  can 
prevail.  The  lien  was  created  for  the  benefit  of  the  execution- 
creditor;  and  we  can  not  bring  ourselves  to  believe,  that  it  was 
the  design  of  the  Legislature  to  deprive  him  of  it  without  any 
fault  of  his  own,  and  by  the  mere  neglect  of  a  ministerial  officer 
over  whose  conduct  lie  has  no  control.     We  conceive  the  object 
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of  directing  the  indorsement  to  be  made  was  to  facilitate  proof, 

and  to  prevent  confnsion  among  different  executions.     It  is, 

by  the  terms  of  the  statute,  the  delivery  of  the  execution,  and 

not  the  memorandum  of  the  time  of  delivery,  which  creates  the 

ien.     The  creditor  can  choose  his  own  time  for  placing  the 

xecution  in  the  hands  of  the  officer,  but  he  can  not  make  the 

ndorsement.     We  do  not,  therefore,  believe  that  the  latter  is 

essential  to  the  validity  of  the  lien. 

As  to  the  third  question, — whether  the  seizure  of  the  horse 
upon  the  execution  waived  the  lien  on  the  property 
[*506]  in  ^dispute,- — it  appears  to  us  there  is  not  the  slightest 
room  to  doubt.  It  was  no  waiver.  The  horse  w?.s  or 
was  not  subject  to  the  execution.  If  he  was  subject  to  it, 
Burely  taking  him  did  not  relinquish  the  lien  upon  other  prop- 
erty equally  liable;  and  if  he  was  not  subject  to  it,  the  owner 
nas  his  remedy  against  the  officer.  That  is  a  question  which 
does  not  concern  the  present  plaintiff". 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 
G.  H.  Dunn,  for  the  plaintiff". 
C  H.  Test,  for  the  defendant. 


Henry  v.  Hamilton. 

/•eejury — Want  of  Jurisdiction. — If  a  justice  of  the  peace  issue  a  State 
warrant  on  an  insuflBcient  affidavit,  and  the  party  accused,  on  being  arrested, 
proceed  to  trial  before  the  justice  without  objection,  tlie  insufficiency  of  the 
affidavit  will  not  render  the  proceedings  coram  non  judice.  And  to  charge 
a  witness  with  swearing  false  on  such  trial  is  actionable. 

Jurisdiction  of  Justice. — A  justice  of  the  peace  is  authorized  to  try  and 
sentence  a  person  accused  of  disturbing  a  lawful  assembly. 

Perjury  —  Correction  of  EvaDENCE. — If  a  witness  on  his  examination 
make  a  false  statement,  but  afterwards  correct  it,  so  that  his  testimony  is 
ultimately  true,  he  is  not  guilty  of  perjury ;  and  to  charge  him,  without 
qualification,  with  swearing  false  in  reference  to  that  statement,  is  actionable. 

ERROR  to  the  Fayette  Circuit  Court. 

Dewey,  J. — This  was  an  action  of  slander  by  Hamilton 
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against  Henry.  The  declaration  alleges  that,  on,  &c.,  a  cer- 
tain action,  wherein  the  State  was  plaintiff,  and  the  defendant 
and  others  were  defendants,  was  tried  before  a  certain  justice 
of  the  peace;  that,  on  the  trial,  the  plaintiff  was  produced  and 
sworn  as  a  witness  on  behalf  of  the  State,  on  a  point  material 
to  the  issue,  &c.;  that  the  defendant,  in  a  conversation  of  and 
concerning  that  trial,  &c.,  charged  the  plaintiff  with  having 
svvorn  falsely.  The  words  alleged  to  have  been  spoken  by  the 
defendant  are  laid  in  various  forms,  amounting,  in  connectiom 
with  the  previous  averments,  to  a  charge  of  perjury  agains*. 
the  plaintiff.  The  defendant  pleaded  three  pleas:  1,  The  gen- 
eral issue;  2,  The  statute  of  limitations;  and,  3,  A 
[*507]  justification  alleging  that  the  plaintiff,  in  ^the  action 
mentioned  in  the  declaration  (which  is  averred  to  have 
been  a  prosecution  for  disturbing  a  lawful  assembly),  falsely, 
corruptly,  and  willfully,  swore  that  the  defendant  threw  one 
Boysdon  off  a  bench,  and  knocked  a  candle  from  the  hand  of 
one  Remington;  whereas,  in  fact,  the  defendant  did  not  throw 
Boysdon  off  the  bench,  or  knock  the  candle  from  the  hand  of 
Remington,  &c.  Replication  to  this  plea,  de  injuria,  &c. 
Verdict  and  judgment  for  the  plaintiff. 

The  plaintiff  offered  in  evidence  a  transcript  of  the  record 
of  the  trial  before  the  justice  of  the  peace  alleged  in  the  dec- 
laration, by  which  it  appeared  that  one  Doddridge  made  the 
following  affidavit  before  the  justice:  "That  on  the  night  of, 
t&c,  at,  &c.,  John  Henry  and  others  (naming  them),  did  inter- 
rupt and  disturb  by  contention,  and  various  other  ways,  a 
lawful  assembly  of  people,  convened  at,  &c.,  for  a  lawful  pur- 
pose," &c.  It  also  appeared  by  the  transcript,  that  the  justice 
issued  a  warrant,  on  the  affidavit,  against  the  persons  therein 
accused ;  that  the  accused  were  arrested,  put  themselves  on  final 
trial  before  the  justice,  and  were  by  him  tried,  convicted,  and 
fined,  some  in  $1.00,  and  others  in  $2.00.  The  defendant 
objected  to  the  admission  of  the  transcript,  but  the  objection 
was  overruled. 

-The  Court,  on  the  motion  of  the  plaintiff,  instructed  the 
jury,  that,  to  support  the  plea  of  justification,  it  must  appear 
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not  only  that  the  plaintiff  had  sworn  falsely  on  the  trial 
alluded  to,  but  that  he  had  so  sworn  knowingly  and  corruptly 
in  a  material  matter ;  and  that  if  the  plaintiff,  in  giving  his 
evidence,  "committed  a  mistake,  or  stated  a  falsehood,  but  upon 
reflection  acknowledged  he  was  wrong  and  corrected  his  evi- 
dence, that  fact  rebutted  the  willful  and  corrupt  intent 
necessary  to  constitute  perjury."  And,  at  the  request  of  the 
defendant,  the  Court  instructed  the  jury,  "that  if  they  believed 
the  defendant  charged  the  plaintiff  with  swearing  falsely, 
only  in  such  part  of  his  testimony  as  he  himself  afterwards 
corrected  and  admitted  not  to  be  true,  such  charge  was  not 
slanderous;"  to  which  the  Court  added,  against  the  consent  of 
the  defendant,  "if  the  defendant,  at  the  time  he  made  the 
charge,  stated  that  the  plaintiff  had  corrected  his  evidence  dur- 
ing the  trial ;  otherwise  the  charge  was  slanderous." 
[*508]  *The  plaintiff  in  error  contends,  that  the  Court 
erred  in  admitting  in  evidence  the  transcript  of  the 
record  of  the  trial  before  the  justice  of  the  peace,  on  the  ground 
that  the  transcript  shows,  as  he  alleges,  that  the  justice  had  no 
jurisdiction  of  the  cause  which  he  tried,  and,  consequently, 
that  perjury  could  not  be  committed  in  giving  evidence  on  that 
trial.  In  support  of  this  position,  it  is  urged  in  the  first  place, 
that  the  affidavit  does  not  charge  an  offense  cognizable  by  the 
justice,  because  it  does  not  show  for  what  purpose  the  assembly 
of  people,  therein  mentioned,  assembled.  If  it  be  admitted 
that  the  affidavit  is  too  vague  to  require,  or  even  to  authorize, 
the  justice  to  act  upon  it — a  question  which  we  do  not  decide — 
it  does  not  follow,  that  after  he  did  act  upon  it,  and  after  the 
accused  persons  appeared  and  answered  to  the  charge  without 
objection,  the  proceedings  were  coram  non  judice  and  void. 
The  affidavit  contains  a  charge,  in  general  terms,  that  the 
accused  persons  disturbed  an  assembly  of  people"" convened  for 
a  lawful  purpose.  This  is  an  offense  known  to  our  law;  and 
if  those  persons  who  were  so  charged  chose  to  submit  them- 
selves to  a  trial,  without  objection  to  the  validity  of  the  com- 
plaint, the  justice  could  rightfully  hear  evidence  and  examine 
the  matter.     The  witnesses  sworn  by  him  were  amenable  to  the 
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law  if  they  swore  falsely;  and  it  is  proper  that  they  should  be 
protected  from  a  charge  of  perjury  if  they  testified  truly. 

But  it  is  further  urged,  that  though  the  justice  might  have 
the  riglit  to  make  a  preliminary  examination  of  the  matter, 
witli  a  view  to  the  trial  of  the  accused  in  a  higher  Court,  he 
had  no  right  to  put  them  on  final  trial  and  pass  sentence  upon 
them ;  and  that  therefore  the  plaintiff,  who  is  alleged  in  the 
declaration  to  have  given  evidence  on  the  tr-ial,  could  not  be 
guilty  of  perjury.  This  objection  is  founded  on  a  mistake  of 
the  law,  as  to  the  extent  of  the  jurisdiction  of  the  justice  of 
the  peace.  Justices  of  the  peace  have  final  jurisdiction  of  as- 
saults and  batteries,  affrays,  and  other  breaches  of  the  peace; 
and  may  punish  persons  guilty  of  them  by  fine  to  the  amount 
of  twenty  dollars;  the  defendant  having  the  right  to  be  tried 
by  the  justice  alone,  or  to  demand  a  jury.  R.  S.,  1838,  p. 
361 ;     R.  S.,  1843,  p.  1003.     The  punishment  for  disturbing 

lawful  assemblies  is  a  fine  of  not  less  than  one,  nor 
P509]     *more  than   ^10.00.     R.  S.,   1838,  p.   218;    R.  S., 

1843,  p.  983.  The  justice  of  the  peace,  therefore, 
acted  within  his  jurisdiction  in  the  matter  under  consideration. 
It  is  contended  that  the  Circuit  Court  erred  in  charging  th« 
jury  that  if  the  plaintiff,  when  giving  testimony,  committed  i 
mistake,  or  stated  a  falsehood,  which,  on  reflection,  he  admittei^ 
to  be  wrong,  and  corrected  his  evidence,  the  fact  of  admitting, 
his  error  and  correcting  it  rebutted  the  idea  of  corrupt  inten 
tion  in  making  the  mistake  or  untrue  statement.  Had  it  beei 
material  to  inquire  into  the  intention  with  which  the  false 
statement  thus  corrected  was  made,  it  would,  perhaps,  have 
been  going  too  far  for  the  Court  to  instruct  the  jury  what 
would  or  would  not  have  rebutted  such  intention ;  because  that 
would  have  involved  a  question  of  the  weight  of  evidence,  of 
whicli  the  jury  would  have  been  the  proper  judges.  But  the 
charge  in  question  could  have  had  no  tendency  to  influence  the 
jury  improperly  and  bring  them  to  a  wrong  conclusion  as  to 
the  merits  of  the  cause;  for  if  the  false  statement  was  corrected, 
explained  or  qualified  by  the  witness,  so  as  to  make  his  evidence 
ultimatel}  consistent  with  the  truth,  he  was  not  chargeable  with 
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perjury  in  making  the  false  statement.  2  Stark.  Ev.,  8L8;  2 
Chitt.  C.  L.,  312.  Indeed,  the  false  assertion,  after  being 
explained  or  corrected  by  the  witness,  formed  no  part  of  his 
testimony,  and  can  not  be  brought  forward  to  sustain  a  plea 
of  justification  charging  him  with  perjury. 

It  is  also  contended  that  it  was  erroneous  to  instruct  the 
jury  that  if  the  defendant  charged  the  plaintiff  with  false 
swearing  in  making  a  statement  which  he  afterwards,  in  the 
(lourse  of  his  testimony,  corrected  and  recanted,  it  was  slander- 
ous, unless  the  defendant  also,  at  the  same  time,  stated  that 
the  plaintiff  had  made  the  correction.  We  perceive  no  fault  in 
ibis  charge.  It  has  already  been  seen  that  a  witness  who  has 
made  an  erroneous  statement  in  giving  evidence,  but  who  sub- 
sequently corrected  it,  is  not  guilty  of  perjury  in  making  such 
statement.  It  must,  of  course,  be  slanderous  to  charge  him, 
unqualifiedly,  with  false  swearing  in  reference  to  that  state- 
ment. It  amounts  to  an  assertion  that  the  witness  swore  falsely 
to  a  fact  not  contained  in  his  evidence;  for,  as  has 
[*510]  been  remarked,  a  corrected  misstatement  *in  giving 
testimony  forms  no  part  of  the  evidence  after  the 
correction  is  made.  It  is  no  longer  the  assertion  of  a  fact. 
A  witness  thus  circumstanced  is  entitled  to  protection  from 
an  imputation  of  perjury,  or  an  unqualified  charge  of  false 
swearing. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

a  H.  Test,  for  the  plaintiff. 

S.  W,  Parker,  for  the  defendant. 


Doe,  on  the  Demise  of  Abbott,  v.  Hurd  and  Others. 

V'oM'XTARY  CoKVEYANCE. — A  vnhintary  Conveyance  of  real  estate  is  not  vr  id 
as  ici  siil)sei|iieMt  creditors  merely  because  the  grantor  was  indebted  $25.00 
..r  "^I'.d.oo  ;ii  the  date  of  tlie  deed. 

Sam'  '  ''ei  -ii''li  cunveyanoe.  the  grantor  contracted  a  debt  for  which  jmlsf- 
III.'  I  \vi»  ■  lii.fiMpd   liet'ore  the  conveyance  was  recorded.     Siil)se()iie!itly  to 

(557) 


510-11       SUPKEME  COURT  OF  INDIANA. 

Doe,  on  the  Demise  of  Abbott,  v.  Hurd  and  Others. 

recording  the  conveyance,  (which  was  not  recorded  in  time),  the  land  wai 
Bold  under  an  execution  on  said  judgment.  Held,  that  the  purchaser,  hav- 
ing notice  by  the  record  of  the  prior  deed,  took  nothing  by  his  purcl  ase. 

Conveyance  by  Husband  to  Wife. — A  husband  can  not  convey  land  imm€- 
dialely  to  his  wife,  but  he  may  convey  it  to  trustees  for  her  use. 

Effect  op  Conveyance  as  to  Title. — Under  tlie  statute,  a  bona  fide  con- 
veyance of  real  estate,  whether  for  a  consideration  or  not,  passes,  prima 
facie,  the  grantor's  interest  in  the  premises^  and  the  possession  thereof,  to 
the  grantee,  (a) 

ERROR  to  the  St.  Joseph  Circuit  Court. 

Blackford,  J. — This  was  an  action  of  ejectment  for  cer- 
tain real  estate  in  >S'^.  Joseph  county.  Plea,  not  guilty.  The 
cause  was  submitted  to  the  Court,  and  judgment  rendered  for 
the  defendants. 

On  the  4th  of  September,  1840,  Levi  Dean  became  special 
bail  for  A.  M.  Hurd,  in  an  action  of  debt  brought  by  the  les- 
sor. On  the  25th  oi  March,  1841,  there  was  judgment  against 
Dean  in  scire  facias  on  his  recognizance.  On  the  21st  of 
August,  1841,  Dean's  interest  in  the  premises  in  dispute  was 
sold  on  an  execution  on  said  judgment  to  the  lessor.  The 
plaintiff  relies  on  the  sheriff's  deed  under  this  sale. 

The  defendants  rely  on  a  deed  for  the  premises  executed  to 
them  by  the  said  Levi  Dean,  in  trust  for  his  wife.  Folly  Dean, 
on  the  1st  of  November,  1839.     The  plaintiff  contends  that  this 

trust  deed  is  not  valid. 
[*511]  *First  objection:  The  deed  is  voluntary,  and  was 
made  to  defraud  creditors.  At  the  date  of  the  deed, 
the  grantor  was  indebted  only  in  the  sum  of  $25.00  or  $30.00, 
which  is  too  small  an  amount  to  render  it  void,  without  other 
evidence  of  fraud,  at  least  as  to  subsequent  creditors.  Lu^h  v. 
Wilkinson,  5  Ves.,  384;  1  Story's  Eq.,  348.  Besides,  there  is 
positive  evidence,  introduced  by  the  plaintiff,  that  no  fraud  was 
intended.  The  sheriff  swears,  that  when  he  took  the  recogni- 
zance, he  told  Dean,  in  presence  of  his  wife,  what  Hurd  had 
told  him,  viz.,  that  the  premises  in  dispute  were  his;  and 
neither  Dean  nor  his  wife  made  any  answer.     This  fact,  it  is 

(a)Jl/cCbic  V.  Bnrk,  31  Ind.,  5G,  and  authorities  there  cited. 
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said,  is  evidence  of  fraud.  In  answer  to  this,  it  may  be 
observed,  that  another  witness  of  the  plaintiff's,  Dean,  swears 
that  no  such  conversation  took  place.  The  question  of  fraud 
has  been  decided  by  the  Circuit  Court,  and  we  shall  not,  under 
the  circumstances,  disturb  their  decision. 

Second  objection:  The  lessor  is  a  purchaser  for  a  valuable 
consideration,  without  notice  of  the  voluntary  conveyance. 
The  answer  to  this  is,  that  the  deed  to  the  defendants  was 
recorded  before  the  sheriff's  sale.  The  circumstance,  that  the 
judgment  was  rendered  before  the  deed  was  recorded,  is  not 
material.  Deeds  of  real  estate  are  not  void  for  not  beincj 
recorded  in  time,  except  as  to  bona  fide  purchasers  for  value 
whose  deeds  are  first  recorded.  A  judgment-creditor  can  not 
be  considered  as  such  a  purchaser;  nor  can  a  purchaser  under 
the  judgment  hold,  who  has  notice,  by  the  record,  of  the  prior 
conveyance.    Sparks  et  al.  v.  The  State  Bank,  Hay  term,  1845. 

There  is  one  other  objection.  It  is,  that  the  trust-deed  is 
void  on  its  face.  There  is  nothing  in  this  objection.  A  hus- 
band can  not  convey  land  immediately  to  his  wife,  on  account 
of  the  legal  unity  of  their  jjersons;  but  he  may  convey  it  to 
trustees  for  her  use.  1  Shepp.  Touchstone  by  Prest.,  205,  note 
10.  It  is  contended,  that  the  words  in  this  deed  are  not  suffi- 
cient to  create  a  trust  fur  the  wife.  But  if  that  be  so,  it  can 
not  benefit  the  ])laiutiff.  The  deed,  at  all  events,  conveys  the 
grantor's  interest  in  the  property  to  the  defendants,  whether 
they  are  trustees  or  not.  We  consider  that,  under  our  statute, 
a  deed  of  conveyance  of  real  estate,  executed  in  g0(xl  faith, 
w^hetlier  for  a  consideration  or  not,  passes,  prima 
[*512]  -^facie,  the  interest  of  the  grantor  in  the  premises, 
and  the  possession  thereof,  to  tlie  grantee.(l) 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

J.  A.  Linton,  for  the  plaintiff. 

J.  L.  Jernegan,  for  tlie  defendants. 

(1)A  conveyance  of  real  estate,  executed  without  consideration,  is  valid 
against  the  grantor  and  Ids  lieirs.  Jackson  d.  Maliji  v.  Gamsey,  16  JoknB, 
R.,  193. 
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Phipps  v.  The  State. 

Highways. — In  opening  a  road  established  by  the  county  commissioners,  the 
supervisor  can  not  deviate  from  the  course  of  the  road  so  established. 

Dedication. — No  presumption  of  dedication  of  uncultivated  land  of  the  U. 
States  for  a  highway,  can  be  raised  from  the  use  of  such  land  as  a  highway 
by  the  public.(a) 

ERROR  to  the  Lawrence  Circuit  Court. 

Dewey,  J. — At  the  3Iay  term,  1844,  of  the  Lawrence  Cir- 
cuit Court,  an  indictment  was  found  against  Phipps^  the 
plaintifi*  in  error,  charging  him  with  having,  on  the  first  day 
of  June,  1843,  obstructed  a  certain  public  highway,  at  a  par- 
ticular place  in  the  county  of  Lawrence,  by  erecting  a  fence 
across  it,  and  also  with  having  contiuued  the  obstruction,, 
Plea,  not  guilty;  trial  by  the  Court  by  consent;  finding  and 
judgment  against  the  defendant. 

It  appeared  in  evidence  that,  in  1818,  the  highway  named  in 
the  indictment  was  located  and  established  by  the  board  of 
commissioners  of  Laiorence  county;  that  one  Dougherty  was 
appointed,  in  that  year,  supervisor  of  that  road ;  that  he,  as 
supervisor,  opened  it  generally  as  established,  but  that  at  a 
particular  place  he  deviated  from  it,  and  at  a  short  distance 
further  on  joined  it  again;  that  the  defendant,  about  two  years 
before  the  trial  (at  the  November  term,  1844),  obstructed  thai 
part  of  the  road  opened  by  the  supervisor  between  the  points 
of  departure  from,  and  junction  with,  the  line  of  the  road  as 
located  and  established  by  the  commissioners,  by  throwing  a 
fence  across  it  in  inclosing  his  farm,  leaving  the  road  as  located 
open  and  unobstructed ;  and  that  "  for  many  years  before  the 
defendant  entered  the  land,"  the  place  so  obstructed  had  been 

used  by  the  public  as  a  highway. 
[*513]         *\Ve  do  not  think  the  evidence  justified  the  finding 
and  judgment  of  the  Circuit  Court.     There  was  not 
sufficient  proof  that  the  place  obstructed  by  the  defendant  was 

(o)  Sph  »„/■  r,i  I'l  V.  King,  25  Ind.,  352. 
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a  ])ublic  road.  The  highway  established  by  the  commissioners 
did  not  include  it;  and,  certainly,  the  opening  of  it  as  a  road 
by  the  supervisor,  at  a  point  where  he  had  no  authority  to  act, 
could  not  constitute  it  a  legal  highway. 

But  it  is  urged,  that  there  was  sufficient  evidence  of  long 
continued  user  by  the  public,  to  justify  the  Circuit  Court  in 
presuming  a  dedication  of  the  place  in  question  as  a  highway 
by  the  owner  of  the  land. 

It  is  true,  that  twenty  years'  continued,  unexplained,  and 
adverse  user  of  a  j)f'ivcii&  way,  or  other  easement,  over  or  on 
the  land  of  a  person  who  acquiesces  in  the  user,  raises  a  pre- 
sumption that  the  right  so  exercised  had  its  origin  in  a  grant. 
Campbell  v.  Wilson,  3  East,  294;  Daniel  v.  North,  11  id.,  372. 
And  it  may  be  true,  that  the  unopposed  user  of  a  highway  by 
the  public,  over  the  land  of  an  individual  who  is  conusant  of 
the  fact,  for  a  much  shorter  period  than  tw^enty  years,  may 
raise  the  presumption  of  a  dedication  to  the  public  by  the 
owner.  Rugby  Charity  v.  Merryweather,  11  East,  376,  n.  But 
this  j)oint  does  not  seem  to  be  settled.  The  case  last  quoted, 
on  which  the  distinction,  if  there  be  any,  rests,  has  been  shaken 
by  the  more  recent  cases  of  Woodyer  v.  Hadden,  5  Taunt.,  126, 
and  Wood  v.  Veal,  5  B.  &  Aid.,  454.  It  has,  however,  been 
confirmed  by  a  still  later  decision,  in  which  it  was  held,  that 
the  use  of  a  way  by  the  public  for  four  or  five  years,  was  sufli- 
cient  to  raise  a  presumption  of  dedication.  Jarvis  v.  Dean,  3 
Bingh.,  447.  But  there  is  no  occasion  to  determine  this  ques- 
tion on  the  present  occasion. 

There  is  no  evidence  that  the  defendant,  Phipps,  acquiesced 

for  a  moment  in  the  use  of  his  land  for  a  public  road.    On  the 

contrary,  his  first  act  after  his  purchase  from  the  United  States, 

so  far  as  the  record  informs  us,  was  one  of  dissent.    He  erected 

a  fence  across  the  traveled  way  so  as  to  include  it  in  his  inclos- 

ure.     He  certainly  never  dedicated  the  place  in  question  to  the 

public.     But  it  is  urged,  that  prior  to  the  defendant's  purchase 

of  the  land,  it  had  been  used  many  years  (probably 

[*514]     ever  since   1818,  when    the  supervisor  *opened   the 

road)  as  a  highway  by  the  public;  that  the  right  of 
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the  public  was  therefore  perfected;  and  that  the  defendant 
took  the  land  subject  to  that  right.  The  foundation  on  which 
the  doctrine  of  dedication  by  user  rests  is,  that  the  owner  of 
the  land  has  for  a  considerable  length  of  time  acquiesced  in 
such  user.  Anything  which  shows  that  there  was  no  acquies- 
cence by  him  destroys  the  presumption.  2  Stark.  Ev.,  525. 
Daniel  v.  North,  supra;  Wood  v.  Veal,  supra.  We  do  not 
think  that  this  doctrine  of  dedication  inferred  from  user,  is  at 
all  applicable  to  the  extensive  uncultivated  domain  of  the 
United  States.  This  domain  is  not  in  the  actual  visible  posses- 
sion of  anybody.  There  is  no  one  to  watch  and  guard  against 
encroachment.  It  is  impossible  that  the  general  government 
should  know  whether  its  unseated  lands  are  improperly  used 
for  highways  or  not.  There  can  not,  therefore,  exist  that  con- 
sent by  the  owner  to  the  use  of  his  land  for  a  road,  from  which 
a  dedication  can  be  presumed. 

Per  Curiam. — The  judgment  is  reversed.  Cause  remanded, 
&c. 

G.  G.  Dunn,  for  the  plaintiff. 

A.  A.  Hammond  and  S.  Major,  for  the  State. 


Utter  v.  Vance. 

NoN  Est  Factum. — In  debt  on  a  writing  obligatory,  ncm  est  factum  puts 
nothing  in  issue  but  the  execution  of  the  instrument :  the  other  material 
allegations  in  the  declaration  are  admitted  by  the  plea. 

Practice. — If  evidence  not  material  to  the  issue  be  introduced,  the  Court 
may  instruct  the  jury  to  disregard  it. 

APPEAL  from  the  Boone  Circuit  Court. 

Dewey,  J. — This  was  an  action  of  debt  by  Vanee  against 
Utter.  The  first  count  in  the  declaration,  and  the  only  one 
necessary  to  be  noticed,  alleges  that  the  plaintiff  and  defend- 
ant, on,  &c.,  entered  into  a  writing  obligatory,  whereby  it  was 
agreed  between  them  that  the  plaintiff  had,  on,  &c.,  sold  to  the 
defendant  a  horse  at  the  price  of  $150,  to  be  paid  out  of  the 
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avails  of  a  note  which  the  defendant  held  against  one 
[*515]  McConnell,  of  Tennessee,  for  $325,  then  *due  and  pay- 
able; which  note  was  to  be  put  in  suit,  and  the  first 
money  collected  on  it  to  be  paid  to  the  plaintiff  for  the  horse, 
with  interest  from  the  date  of  the  writing  obligatory;  the  sol- 
vency of  McGonnell  to  be  at  the  risk  of  the  plaintiff.  The  count 
then  alleges  that  McConnell  was  solvent,  and  that  he  had  paid 
to  the  defendant  the  amount  of  the  note,  but  the  defendant 
refused  to  pay  for  the  horse.  The  defendant  pleaded  to  the 
first  count,  that  after  the  execution  of  the  writing  obligatory 
therein  mentioned,  the  same  was  materially  altered,  without  the 
knowledge  or  consent  of  the  defendant,  by  the  insertion  of  the 
clause  respecting  the  risk  by  the  plaintiff  of  the  solvency  of 
McConnell;  and  that,  therefore,  the  writing  obligatory  was  not 
the  defendant's  deed.  The  plea  was  sworn  to ;  and  issue  upon 
it.     Verdict  and  judgment  for  the  plaintiff. 

It  appeared  in  evidence  that  the  defendant  obtained  a  judg- 
ment against  3IcConnell,  on  the  note  mentioned  in  the  writing 
obligatory,  in  Tennessee;  that  the  judgment  was  enjoined  there 
by  the  Court  of  chancery;  that  the  injunction  was  dissolved; 
that  upon  the  dissolution  of  the  injunction,  McConnell  paid  the 
judgment  to  the  defendant;  but  before  the  money  was  paid, 
the  defendant  was  required  by  the  proper  Court  to  execute  a 
bond  to  J/cConne/Z,  conditioned  to  refund  the  money  should  the 
suit  in  chancery  respecting  the  judgment  terminate  in  his  favor; 
that  llcConnell  did  succeed  in  that  suit;  and  that  the  defend- 
ant repaid  the  money  to  him. 

The  Court  instructed  the  jury,  that  if  they  should  find  from 
the  evidence  the  writing  obligatory  had  not  been  altered,  as 
alleged  in  the  plea,  the  refunding  the  money  by  the  defendant 
to  MoConnell  could  make  no  difference  as  to  his  liability  in  this 
action. 

The  only  question  in  this  cause  arises  from  this  instruction ; 
and  we  think  it  must  be  decided  against  the  aj)pellant.  The 
special  i)lea  of  non  est  factum  put  in  issue  nothing  but  the  exe- 
cution of  the  writing  obligatory.  All  the  other  material  allega- 
tions of  the  first  count  are  admitted  by  the  plea.      Gardner  v. 
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Gardner,  10  Johns.,  47 ;  Legg  v.  Robinson,  7  Wend.,  194.  The 
substance  of  the  agreement  set  out  is,  that  the  defendant  should 
pay  the  plaintiff  $150,  for  a  horse  purchased  of  him, 
[*516]  out  of  the  first  money  which  should  be  ^collected  by 
the  defendant,  from  McConnell,  on  a  certain  note;  and 
it  is  alleged  that  the  money  was  collected  by  the  defendant,  but 
that  he  refused  to  pay  for  the  horse.  This  was  sufficient  to 
entitle  the  plaintiff  to  recover,  provided  the  issue  of  non  est 
factum  was  found  for  him.  If  the  defendant  supposed  that  hia 
inability  to  recover  the  contents  of  the  note  of  McConnell  on 
the  merits  could  avail  him  in  this  action,  he  should  have  pleaded 
an  appropriate  plea.  Under  the  issue  as  it  stood,  that  the 
defendant  was  compelled  to  refund  the  money  which  he  col- 
lected of  McConnell,  was  an  immaterial  matter.  It  was  not 
involved  in  the  pleading;  and  the  Court  was  correct  in  instruct- 
ing the  jury  to  disregard  it. 

Per  Curiam. — The  judgment  is  affirmed,  with  two  per  cent. 
damages  and  costs. 

W,  W.  Wick,  for  the  appellant. 

A.  Kinney  and  S.  B.  Gookins,  for  the  appellee. 


Stonsel  v.  Abrams. 


Pleading. — A  plea  must  state  facts  in  a  direct  and  positive  form,  and  not 
leave  them  to  be  collected  bj  inference. 

ERROR  to  the  Marion  Circuit  Court. 

Blackford,  J. — This  was  an  action  of  assumpsit  on  a  prom- 
issory note,  payable  to  one  McMillen,  and  by  him  assigned  to 
the  plaintiff.  The  defendant  pleaded  as  to  $100,  part  of  the 
sum  sued  for,  matters  to  show  that  there  was  no  consideration 
for  that  part.  Special  demurrer  to  the  plea,  and  judgment  for 
the  defendant.  For  the  part  of  the  demand  not  attempted  to 
be  answered  by  tlie  plea,  there  was  judgment  for  the  plaintiff. 

The  })lea  states  that  when  the  note  sued  on  was  given,  the 
d-'       '   Mt    owed   McMillen  $950;   that  3Ie3Iillen  had   previ- 
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ously  agreed  with  the  defendant  to  receive  in  payment  of  the 
debt  tha  notes  of  other  persons  held  by  the  defendant  for  an 
equal  amount,  upon  the  same  being  assigned  to  him  by  the 
defendant;  that  when   the  defendant   had  assigned  said  notes 
to  McMillen,  in  pursuance  of  said  agreement,  and  in 
*517]     ^discharge  of  said  indebtedness,  IIcMillen  falsely  and 
fraudulently  represented   to  the  defendant   that   the 
sum  so  due  from  the  defendant  to  him  was  payable  to  his, 
Mc3Iillen's,  wife,  and  that  she  would   not  take  the  notes  so 
assigned  by  the  defendant  unless  he  would  give  him,  McMil- 
len, ^100  for  her  use;  that  that  was  the  only  consideration  for 
said  1 100  of  said  note,  &c. 

The  plea  was  specially  demurred  to,  and  the  following  causes 
of  demurrer  were  assigned  :  1,  It  is  not  directly,  but  only 
argumentatively  alleged  that  the  plaintiff  received  the  notes  in 
full  satisfaction  of  the  demand.  2,  It  is  not  directly,  but  only 
argumentatively  averred  that  the  notes  were  assigned  by  the 
defendant  to  the  plaintiff.  In  these  causes  of  demurrer,  the 
word  plaintiff  instead  of  MoMillen  is  used  evidenly  by  mis- 
take. 

The  plea  is  no  doubt  defective  in  form  as  pointed  out  by  the 
demurrer.  There  are  no  positive  allegations  that  the  notes 
were  assigned  by  the  defendant  to  McMillen,  and  that  the  lat- 
ter received  them  in  satisfaction  of  the  debt.  These  allegations 
were  essential  to  the  validity  of  the  plea,  and  the  plea  contains 
them  substantially,  but  not  in  due  form.  The  objection  could 
not  have  been  sustained  on  general  demurrer,  but  the  plain- 
tiff" had  a  right  to  insist  that  the  plea  should  be  good,  not  only 
in  substance  but  in  form.  The  statement  in  the  plea,  *'that 
when  the  defendant  had  assigned  the  notes  in  pursuance  of  the 
agreement,"  &c.,  implies  that  he  had  assigned  them,  but  it  is 
not  a  direct  averment  that  the  defendant  had  assigned  the 
notes,  &c. 

Per  Curiam. — The  judgment  for  the  defendant  below  is 
reversed  with  costs.     Cause  remanded,  &c. 

W.  W.  Wick  and  L.  Barbour,  for  the  plaintiff". 

W.  Quarles  and  /.  H.  Bradley,  for  the  defendant. 
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Wood  v.  Powell  and  Another. 

Contract  Construed  —  Pleading — Covenant. — The   declaration  allegeo 

that  by  an  agreement  of  the  parties  under  seal,  the  defendant  had  let  to  the 

plaintiff  a  distillery  for  a  year,  and  was  to  furnish  sufficient  meal  to  keep  it 

running.     That  the  plaintiff  was  to  deliver  to  the  defendant  a  cer- 

[*618]  tain  quantity  of  whisky  at  the  distillery  for  every  *sixty  pounds  of 
meal  so  delivered ;  that  the  defendant  was  to  furnish  barrels  to  hold 
the  whisky;  that  if  the  defendant  failed,  at  any  time,  to  furnish  meal  aa 
aforesaid,  the  plaintiff  might  furnish  the  distillery  himself,  and  have  the 
same  rent  free,  till  the  defendant  should  again  furnish  meal;  that  if  the 
plaintiff,  at  any  time,  failed  to  pay  for  the  meal  as  fast  as  it  was  delivered 
or  distilled,  the  agreement  should  be  void ;  and  that  the  defendant  should 
give  the  plaintiff  ten  days'  notice  of  his  intention  to  stop  furnisliing  the 
meal.  Breach,  that  the  defendant  had  failed  to  furnish  the  meal  without 
giving  the  ten  days'  notice,  &c. 

Plea,  tha-t  tlie  defendant  had  kept  his  covenants  until  the  plaintiff's  non-per- 
formance, as  thereinafter  mentioned,  and  had  furnished  the  plaintiff  with 
sufficient  meal  to  keep  the  distillery  running,  and  barrels  to  hold  the 
whisky;  yet  the  plaintiff  had  afterwards  failed  to  pay,  &c.,  by  delivering 
the  whisky,  &c.,  whereby  the  agreement  became  void. 

Held,  that  the  declaration  and  plea  were  both  good. 

ERROR  to  the  LaGrange  Circuit  Court. 

Blackford,  J. — This  was  an  action  of  covenant  brought 
by  Powell  and  another  against  Wood, 

The  declaration  states  that  in  January,  1842,  the  parties 
made  an  agreement,  under  seal,  to  the  following  effect:  Wood 
let  to  Powell  and  Harding  his  distillery,  dwelling  house,  and 
garden  for  one  year;  and  agreed  to  furnish  sufficient  quanti- 
ties of  meal  to  keep  the  distillery  run-ning  at,  &c.  Powell  and 
Harding  agreed  to  deliver  to  Wood  eight  quarts  and  one  pint 
of  good  whisky,  at  the  distillery,  for  every  sixty  pounds  of 
meal  delivered  as  aforesaid.  Wood  was  to  furnish  his  own 
barrels  to  hold  the  whisky.  If  Wood  failed,  at  any  time,  to 
furnish  meal  as  aforesaid,  Powell  and  Harding  were  to  have 
the  privilege  of  furnishing  the  distillery  themselves,  and  have 
the  use  of  the  same  rent  free  till  Wood  should  again  furnish 
meal.  If  Powell  and  Harding,  at  any  time,  failed  to  pay  for 
the  meal   as  fast  as  the  same  was  delivered  or  distilled,  the 
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agreement  was  to  be  void.  Wood  agreed  to  give  Foivell  and 
Harding  ten  days'  notice  of  his  intention  to  stop  furnishing 
meal  as  aforesaid.  The  breach  assigned  is  that  the  defend- 
ant did  not  furnish  sufficient  quantities  of  meal  to  keep  the 
distillery  running  at,  &c.,  nor  did  he,  at  any  time  after  making 
the  agreement,  give  the  plaintiffs  ten  days'  notice,  or  any 
notice  at  all,  of  his  intention  to  stop  furnishing  meal  for  the 
distillery;  but  that,  on  the  contrary,  he  had  failed  and  neg- 
lected to  furnish  any  meal  for  the  distillery  at,  &c.,  for  100 
days  from  and  after  the  5th  of  April,  1842,  not  hav- 
[*519]  ing  given  any  ^notice  whatever  to  the  ])laintiffs  of  his 
intention  to  stop  furnishing  the  meal ;  in  consequence 
of  which  failure,  &c. 

There  are  two  pleas.  The  first  is  as  follows:  The  defend- 
ant kept  his  covenants  until  the  non-performance  as  hereinaf- 
ter mentioned  by  the  plaintiffs  on  their  part,  and  furnished 
them  sufficient  quantities  of  meal  to  keep  the  distillery  run- 
ning, and  barrels  to  hold  the  whisky.  Yet  the  plaintiffs, 
afterwards,  to  wit,  on  the  1st  of  March,  1842,  and  thence 
hitherto  have  wholly  failed  to  pay,  &c.,  by  delivering  to  the 
defendant,  at  the  distillery,  eight  quarts  and  one  pint  of  good 
whisky  for  every  sixty  pounds  of  meal  delivered  as  aforesaid, 
whereby  the  agreement  became  void. 

This  plea  was  specially  demurred  to;  and  one  of  the  causes 
of  demurrer  is,  that  the  plea  does  not  aver  a  demand  of  the 
whiskey  at  the  distillery.  There  are  some  other  causes  of 
demurrer  alleged,  but  they  are  evidently  groundless.  The 
Court  sustained  the  demurrer.  The  second  plea  was  a  plea  of 
performance,  to  which  there  was  a  replication  in  denial. 

Verdict  and  judgment  for  the  plaintiffs. 

The  declaration  is  objected  to  on  the  ground  tluit  the  breach 
is  insufficient;  but  the  objection  is  unfounded.  The  defendant 
was  bound  to  furnish  the  necessary  meal  for  the  distillery,  with 
the  privilege  of  ceasing  to  furnish  it  upon  giving  ten  days' 
notice  of  his  intention.  The  charge  is,  that  he  failed  to  furnish 
the  meal  without  giving  the  notice.  That  shows  a  good  cause 
of  action. 
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The  plea  demurred  to  is  good.  The  objection  made  to  it, 
viz.,  that  it  does  not  aver  a  demand  of  the  whisky,  can  not 
be  supported.  The  plea  alleges  not  only  that  the  defendant 
furnished  the  meal,  but  also  that  he  furnished  the  barrels  to 
hold  the  whisky,  according  to  his  contract:  he  was  not  bound 
to  do  any  thing  more.  It  was  for  the  plaintifi's,  afterwards,  to 
deliver  the  whisky  by  putting  it  into  the  barrels  at  the  proper 
time,  whether  the  defendant  demanded  it  or  not,  or  whether  he 
was  there  to  receive  it  or  not. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

T.  Johnson  and  J.  B.  Howe,  for  the  plaintiff. 

W.  H.  Coombs,  for  the  defendants. 


[*520]        *HoNENSTiNE  V.  Vaughan  and  Others. 

Ad  Quod  Damnum. — In  a  case  of  ad  quod  damnum,  in  relation  to  the  erect- 
ing or  the  continuing  of  a  mill  dam,  the  petition,  the  writ,  and  the  inquest,  or 
at  least  the  latter,  should  name  all  the  proprietors  of  lands,  both  above  and 
below  the  site  of  the  dam,  who  may  be  or  have  been,  in  any  way,  injured 
by  the  dam. (a) 

ERROR  to  the  Allen  Circuit  Court. 

Dewey,  J. — This  was  an  application  for  a  writ  of  ad  quod 
damnum.  The  petition  sets  forth  that  Honenstine,  the  peti- 
tioner, was  the  owner  of  a  mill  and  dam,  already  erected  on 
certain  premises  owned  by  him  in  fee-simple;  that  the  dam 
was  across  the  St.  Ilary's  river;  that  0.  Vaughan,  Small,  J. 
Vaughan,  and  Drage,  were  respectively  the  owners  of  certain 
tracts  of  land  (describing  them)  lying  on  the  river  above  the 
dam;  that  those  persons  complained  tliat  the  lands  described 
were  injured  by  the  overflow  of  water  occasioned  by  the  obstruc- 
tion, and  that  they  (the  persons)  were  otherwise  injured;  — 
wherefore  the  petitioner  prayed  for  a  writ  of  ad  quod  damnum, 

(a)Lane  v.  MilUr,  17  Iiid.,  58. 
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to  be  directed  to  the  sberiiF,  requiring  him  to  summon  a  jury 
to  meet  on  the  several  tracts  of  land  described  in  the  petition, 
and  to  inquire  into  and  assess  the  damages  done  to  their  respec- 
tive owners;  and  for  further  relief,  &c.  A  writ  issued  accord- 
ingly, commanding  the  sheriff  to  summon  a  jury  to  meet  on  a 
certain  day  therein  named,  on  the  several  tracts  of  land  named 
in  the  petition,  (describing  them),  and  to  inquire  into  and  assess 
the  damages  to  the  lands  which  !iad  been  or  might  be  done  in 
consequence  of  the  dam;  whether  the  mill  was  of  public  utility; 
and  whether  the  health  of  the  neighbourhood  had  been  or 
would  be  affected  by  the  stagnation  of  the  water  obstructed  by 
the  dam,  &c.  The  petitioner  gave  written  notice  to  the  per- 
sons named  in  the  petition,  of  the  issuing  of  the  writ,  and  of 
the  time  and  place  appointed  for  the  meeting  of  the  jury.  The 
sheriff  returned  the  writ  with  his  doings  thereon,  and  the 
inquest  of  the  jury.  The  inquest  showed,  that  the  jury  assessed 
certain  damages  to  two  of  the  persons  named  in  the  petition 
and  writ,  for  the  injury  done  to  their  lands  respectively  therein 
described ;  and  to  the  other  two  persons  named  in  the  petition 

and  writ  they  awarded  no  damages,  having  found  that 
[*521]     their  *lands  described  therein  had  sustained  no  injury. 

The  jury  further  found  that  the  petitioner's  mill  was 
of  public  utility;  that  the  health  of  the  neighbourhood  was 
not  affected;  that  the  passage  of  fish  was  not  obstructed;  that 
the  navigation  of  the  river  was  not  injured  for  more  than  two 
months  in  the  year,  and  that  that  difficulty  might  be  obviated 
by  a  slope;  that  neither  the  mansion-houses,  offices,  curtilages, 
nor  gardens,  of  the  persons  named  in  the  petition  and  writ, 
would  be  overflowed  or  injured  in  consequence  of  the  dam. 
The  sheriff  gave  legal  notice  to  the  four  persons  named  in  the 
inquest,  whose  premises  had  been  viewed  by  the  jury.  Those 
persons  appeared  in  Court,  and  moved  that  the  proceedings 
might  be  dismissed,  which  was  accordingly  done,  and  a  judg- 
ment for  costs  rendered  against  the  petitioner. 

The  legality  of  the  dismission  is  the  only  question  raised  by 
the  record.  It  would,  perhaps,  be  sufficient  to  show  why  the 
judgment  should  not  be  reversed,  to  remark  that  it  does  not 
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appear  by  the  record  on  what  ground  the  Court  dismissed  the 
cause.  The  statute  authorized  the  dismission,  provided  the 
Court  was  satisfied  by  evidence  independently  of  the  inquest, 
that  the  mill  or  its  appurtenances,  or  the  mansion-house,  curti- 
lage, or  garden  of  any  person,  were  overflowed  or  injured  by 
the  obstruction  of  the  water;  and  for  aught  the  record  shows 
such  evidence  was  given. 

But  there  were  other  sufficient  grounds  for  dismissing  the 
proceeding.  The  petition,  the  writ,  and  the  inquest  were  all 
defective.  It  is  to  be  gathered  from  the  statute  on  the  subject 
of  these  writs  of  ad  quod  damnum,  that  if  a  person  owning 
land  on  both  sides  of  a  water-course  proposes  to  erect  a  dam,  or 
is  the  owner  of  one  already  erected,  and  wishes  to  have  the 
damages,  which  have  been  or  may  be  occasioned-  by  his  dam, 
assessed,  he  may  apply  for  a  writ  directing  the  sheriff  to  sum- 
mon a  jury  for  the  following  purposes:  1,  To  examine  the 
lands  of  persons  other  than  the  petitioner,  lying  above  and 
below  the  site  of  the  dam,  which  probably  may  be  or  actually 
have  been  overflowed,  or  otherwise  injured,  by  reason  of  the 
obstruction  of  the  water,  and  to  ascertain  the  amount  of  the 
damages  which  each  of  such  persons  (naming  him)  may 
sustain  or  has  sustained;  and  to  find  whether  the  mansion- 
house,  office,  curtilage,  or  garden  of  such  person  will 
[*522]  *be  or  has  been  overflowed,  as  the  case  may  be;  2,  To 
inquire  w^iether,  and  in  what  degree,  fish  of  passage, 
or  ordinary  navigation,  will  be  or  are  obstructed ;  and  whether 
the  health  of  the  neighborhood  will  be  or  is  injured;  3, 
Whether,  and  by  what  means,  such  obstruction  can  be  pre- 
vented; and,  4,  Whether,  in  the  case  of  a  mill  already 
erected,  the  same  is  of  public  utility.  R.  S.,  1843,  p.  944. 
.  It  is  evident  that  the  petition,  the  wint,  and  the  inquest,  of 
at  least  the  latter,  to  comply  with  all  these  provisions,  must 
embrace  all  the  proprietors  of  land,  both  above  and  below  the 
site  of  the  dam,  who  may  be  or  have  been,  in  any  way,  injured 
by  it.  But  in  the  case  before  us,  neither  the  petition,  the  writ, 
nor  the  inquest,  does  embrace  all  such  persons.  On  the  con- 
trary, the  petition  commences  by  praying  for  a  writ  to  summon 
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a  jury,  to  inquire  of  the  damages  clone  to  certain  lands  above 
the  dam  (describing  them)  belonging  to  certain  individuals; 
and  it  neither  negatives  the  fact  that  other  proprietors  are 
injured,  nor  alleges  that  those  named  had  not  other  lands  than 
those  described,  which  were  damaged.  The  writ  and  the 
inquest  are  equally  described. 

The  Circuit  Court  committed  no  error  in  dismissing  the 
cause. 

Fer  Curiam. — The  judgment  is  affirmed  with  costs. 

Z).  H.  Colerick  and  J.  G.  Walpole,  for  the  plaintiff. 

S.  Bigger,  R,  BracJcenridge,  W.  H.  Coombs,  and  /.  H.  Kier- 
sted,  for  the  defendants. 


Fletcher  and  Another  v.  Piatt. 

Assumpsit  will  not  lie  on  a  specialty. 

Misjoinder. — In  case  of  a  misjoinder  of  actions,  there  should  not  be  a  sep- 
arate demurrer  to  each  count,  but  one  demurrer  to  the  whole  declaration. 

Assignment  op  Contract.  —  A  written  promise  of  indemnity,  whether 
under  seal  or  not,  is,  under  the  statute,  assignable. 

ERROR  to  the  Fountain  Circuit  Court. 

Dewey,  J. — Assumpsit  by  Fletclier  and  Butler  against  Piatt 
md  two  others.  In  the  commencement  of  the  declaration,  the 
plaintiffs  complain  of  the  defendants  in  a  plea  of  trespass  on 

the  case  upon  promises.  There  are  three  counts, 
[*523]  *The  first  count  alleges  that,  on,  &c.,  the  defend- 
ants, in  consideration  that  one  Hand  would,  at  their 
request,  become  docket  bail  for  the  stay  of  execution  on  a  cer- 
tain judgment  against  one  Evans  in  favour  of  one  Drake, 
recovered  before  a  certain  justice  of  the  peace  (particularly 
describing  the  judgment),  promised  Hand,  that  they  would 
indemnify  him  against  all  liability  as  such  bail,  and  against  the 
payment  of  the  judgment  or  any  part  of  it;  and  then  and 
there  executed  under  their  hands  and  seals,  and  delivered  to 
Hand,  a  certain  "  written  indemnity  in  the  words  and  figures 
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following:  'We  do  hereby  indemnify  Charles  I.  Hand  from 
any  liability  and  from  the  payment  of  a  judgment  (describing 
it  as  before),  on  which  judgment  said  Hand  is  the  bail,  for  the 
stay  of  execution,  for  said  Evans.' ''  The  signatures  and  seals 
of  the  defendants  follow.  The  count  then  proceeds  to  state 
that  Hand,  confiding,  &c.,  did  become  bail  for  the  stay  of  exe- 
cution on  the  judgment;  that  the  necessary  steps  having  been 
taken  to  collect  the  money  of  Evans  without  success.  Hand  was 
obliged  to  pay  it,  (showing  the  amount) ;  that  Hand  assigned 
the  writing  obligatory  to  the  plaintiffs;  and  that  the  defend- 
ants failed  to  pay  Hand  or  the  plaintiffs  the  money  so  paid  by 
Hand. 

The  second  count  is  that  the  defendants,  on,  &c.,  in  con- 
sideration that  Hand  at  their  request  had  become  bail,  &c., 
(describing  the  same  judgment),  "  by  their  certain  other  written 
undertaking,  under  their  hands  and  seals,  undertook  and  then 
and  there  promised,"  &c.,  setting  out  the  substance  of  the  same 
writing  obligatory  according  to  its  legal  effect,  and  proceeding 
to  allege  the  compulsory  payment  of  the  judgment  by  Hand, 
the  assignment  of  the  instrument,  and  the  breach,  as  in  the 
first  count. 

The  third  count  differs  from  the  others  only  in  setting  out 
the  promise  of  the  defendants  to  have  been  by  a  simple  written 
contract. 

Piatt,  being  the  only  defendant  on  whom  process  was  served, 
demurred  separately  to  each  count.  The  demurrers  were  sus- 
tained.    Judgment  for  Piatt. 

The  demurrers  to  the  first  two  counrs  were  well  taken. 
Those  counts  are  in  assumpsit  on  a  specialty,  which  is  not 
admissible.  1  Chitt.  PI.,  99,  103.  Whether  they 
[*524]  contain  *other  defects  it  is  unnecessary  to  inquire. 
The  plaintiffs  in  error  contend,  that  the  writing  oblig- 
atory mentioned  in  the  first  count  is  only  stated  by  way  of 
inducement,  and  is  not  the  promise  on  wiiieh  tluit  count  is 
founded.     We  think  otherwise.     A  sinipU'  contnict   is   indeed 

stated,  but  it  is  shown  to  have  been  nicrucd   in  the  s| inlty. 

If,  however,  it  were  admitted  that  the  scahd  in<"imicnt  i^  mtt 
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the  foundation  of  the  action,  it  would  not  aid  the  plaintiffs  in 
error;  that  is  the  only  contract  alleged  in  the  first  count  to 
have  been  assigned  by  Hand  to  the  plaintiffs  belo^y.  They 
show  title  to  no  other  cause  of  action. 

The  demurrer  to  the  third  count  should  have  been  over* 
ruled.  That  count  is  founded  on  a  written  contract  not  under 
seal,  and  assumpsit  was  the  proper  form  of  action. 

But  it  is  contended  that  the  judgment  must  nevertheless  be 
affirmed,  because  there  is  a  misjoinder  of  actions,  the  first  two 
counts  being,  as  is  alleged,  in  covenant.  Had  there  been  such 
misjoinder,  there  should  not  have  been  separate  demurrers  to 
each  count,  but  one  demurrer  to  the  whole  declaration.  1 
(/hitt.  PL,  205.  But  there  is  no  misjoinder  of  actions;  there 
is  a  joinder  of  two  bad  counts  with  one  good  one,  all  in 
assumpsit. 

It  is  also  contended  that  the  judgment  is  right,  because 
none  of  the  instruments  described  in  the  declaration  is  assign- 
able. We  have  carefully  examined  the  statute,  and  think  that 
a  covenant,  or  a  written  promise,  of  indemnity — and  such  is 
the  character  of  the  instruments  in  question — comes  within  its 
provisions,  and  is  assignable.  R.  S.,  1838,  pp.  118,  119;  R. 
S.,  1843,  p.  576. 

The  judgment  must -be  reversed  for  the  error  committed  in 
sustaining  the  demurrer  to  the  third  count. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

R.  G.  Ch'egory  and  D.  Brier,  for  the  plaintiffs. 

S.  S.  Brier  for  the  defendant. 


[*525]  *McDoNALD  V.  Hagins. 

IiroiANA  Untversity. — Each  county  in  the  Rtate  has  a  right  to  B«nd  two 
BtadentA  to  the  Indiana  University,  to  be  instructed,  free  of  tuition  fees,  in 
the  law  department  as  well  as  in  the  other  departments  of  tli£  institution. 
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ERROR  to  the  Monroe  Circuit  Court. 

Blackford,  J. — Assumpsit  brought  by  the  plaintiff  in  error 
for  money  paid,  &c.  Plea,  the  general  issue.  The  cause  was 
submitted  to  the  Court;  judgment  rendered  for  the  defendant; 
and  a  new  trial  refused. 

The  following  are  the  facts  as  shown  by  the  record :  The 
plaintiff  was  professor  of  law  in  the  Indiana  University  from 
June,  1842,  till  the  time  of  the  trial,  and  taught  in  the  law 
department  of  said  University  during  the  sessions  ending 
February  the  28th,  1844,  and  February  the  28th,  1845.  At 
both  those  sessions  the  defendant  was  a  pupil.  The  terms  of 
tuition  in  said  department,  as  fixed  by  the  board  of  trustees, 
have  always  been  $15.00  })er  session,  payable  in  advance  to  the 
treasurer  of  the  University.  Every  professor,  by  an  order  of 
the  board,  who  receives  into  his  department  any  student  who 
has  not  paid  the  tuition  in  advance,  is  liable  to  pay  the  same 
himself.  The  defendant  did  not  pay  the  tuition  fee  for  either 
of  said  sessions,  but  did,  before  entering  as  a  student  at  each 
of  those  sessions,  present  to  those  to  whom  it  was  proper  to 
present  it,  a  copy  of  the  record  of  the  board  of  commissioners 
of  the  county  of  Jennings^  in  this  State,  duly  authenticated. 
This  copy  of  said  record  showed  that  the  board  of  commission- 
ers had,  at  its  September  term,  1843,  authorized  and  appointed 
the  defendant  to  be  a  student  from  the  county  of  Jennings,  in 
said  University,  during  said  law  sessions,  and  was  in  all  re- 
spects sufficient  to  authorize  the  defendant  to  be  a  pupil,  during 
said  sessions,  free  of  charge  in  all  the  departments  of  the  Uni- 
versity except  the  law  department,  and  in  that  department 
also,  if  the  statute  authorizing  the  county  boards  in  this  State 
to  appoint  two  students  to  enter  the  University  free  of  tuition 
fees,  applies  to  the  law  department.  The  defendant  not  having 
paid  the  tuition  fees,  the  plaintiff  paid  them  to  the  treasurer. 

According  to  the  laws  of  the  State,  each  county  has 
[*526]     a  right  *to  send  two  students  to  the  Indiana  Univer- 
sity free  of  all  charges  for  tuition;  and  the  principal 
question  presented  by  this  case  is,  whether  the  right  extends  to 
the  law  department  of  the  institution  as  well  as  to  the  other 
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departments.  AVe  can  see  no  reason  why  it  does  not.  The 
law  branch  of  the  University  is  as  much  a  part  of  it  as  any  of 
the  others;  and  a  student  of  the  law  class,  like  a  student  of 
any  of  the  other  classes,  is  a  student  of  the  University. 

It  appears  by  an  agreement  of  the  counsel,  that  the  session 
of  the  law  department  is  not  so  long  as  that  of  the  others; 
and  that  the  board  of  trustees  has  passed  no  order  giving  to 
students  the  privilege  of  entering  the  law  department  free  of 
tuition  fees.  These  circumstances  can  make  no  difference. 
The  shortness  of  the  session  of  the  law  class  only  shows,  that 
the  privilege  in  question  is  enjoyed  in  that  class  for  a  less  time 
than  in  the  other  classes.  No  special  order  of  the  board  of 
trustees  could  be  necessary  for  admission  into  the  law  depart- 
ment, nor  into  any  of  the  others.  If  any  order  was  requisite, 
a  general  one  respecting  the  admission  of  the  privileged  stu- 
dents into  the  University  could  only  be  required.  It  is  to  be 
presumed,  the  contrary  not  being  shown,  that  such  an  order 
had  been  made. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

C.  P.  Hester,  for  the  plaintiff. 

J.  S.  Watts,  for  the  defendant. 


Jackson  and  Others  v.  Yandes  and  Others. 

Guarantee. — A  guarantee  directed  to  Messrs.  Y.  and  B.  may  be  sued  on  by 
W.  B.,  D.  Y.,  and  J.  W.  Y. ;  the  declaration  averring  the  promise  to  have 
been  made  to  the  plaintiffs  by  the  name  of  Messrs.  Y.  and  B. 

Same. — In  the  case  of  a  conclusive  guarantee — not  a  mere  overture  to  guar- 
anty— notice  of  its  acceptance  is  not  necessary. 

Same. — In  a  suit  on  a  guarantee,  whether  the  notice  to  the  defendant  of  the 
principal  debtor's  non-payment  was  reasonable  or  not,  is  a  question  for  the 
jury. 

Pleading — Practice. — "Where  the  general  issue  is  pleaded,  any  other  pleas 
merely  amounting  to  the  general  issue  may  be  rejected  on  motion. 

ERROR  to  the  Tippecanoe  Circuit  Court. 
Blackford,  J. — This  was  an  action  of  assumpsit  brought 
by   William  Barbee,  Daniel  Yandes,  ami  James   W.   YamhA, 
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[*527]  ^against  Magnus  Jackson  and  others.  The  declara- 
tion contains  three  counts. 

The  first  count  states  that  the  defendants,  on  the  25th  of 
January,  1843,  at,  &c.,  in  consideration,  &c.,  promised  the 
pluiiitills,  by  the  name  of  Messrs.  Yandes  and  Barbee,  to  be 
it'sponaible  for  certain  printing  paper  which  one  N.  Jackson 
might  get  from  them  in  case  he,  iV.  Jackson,  should  fail  to  pay 
lor  the  same;  that  the  promise  was  to  be  construed  as  a  con- 
tinuing letter  of  credit,  and  binding  on  the  defendants  until 
countermanded ;  that  thereupon  the  plaintiffs  sold  and  deliv- 
ered to  said  N.  Jackson,  since  deceased,  on  the  day  and  year 
aforesaid,  certain  paper  as  aforesaid,  of  the  value,  &c.;  that  N. 
Jackson  did  not,  in  his  lifetime,  pay  for  said  paper,  nor  had  his 
administrator  since  paid  for  the  same,  though  often  requested; 
of  all  which  premises,  the  defendants,  on  the  day  and  year  last 
aforesaid,  had  notice;  that  the  defendants  had  not  paid,  &c. 

The  second  count  is  similar  to  the  first,  except  that  it  sets  out 
the  letter  of  credit  in  hcec  verba,  which  is  as  follows:  "Lafay- 
ette, January  25,  1843.  Messrs.  Yandes  and  Barbee,  Gent. 
Our  friend,  Dr.  N.  Jackson,  is  about  to  engage  in  the  publica- 
tion of  a  newspaper  in  this  place,  and  is  desirous  of  procuring 
paper  from  you  for  that  purpose.  To  enable  him  to  publish 
such  paper,  we  bind  ourselves  to  you  to  be  responsible  for  all 
paper  he  may  get  from  you  in  case  he  fails  to  pay  for  the  same. 
This  is  to  be  construed  as  a  continuing  letter  of  credit,  and 
bindinsc  on  us  until  countermanded." 

The  third  count  is  similar  to  the  second,  except  that  instead 
of  an  averment  of  notice  of  the  premises  to  the  defendants,  it 
alleges,  as  an  excuse  for  the  want  of  such  notice,  the  insolvency 
of  N.  Jackson. 

Pleas:  1,  Non-assumpsit.  2,  To  the  first  count,  payment 
of  part  by  iV".  Jackson,  and  non-assum])sit  as  to  the  residue. 
3,  Payment  by  N.  Jaclcson.  Replications  in  denial  of  the  pay- 
ments alleged  in  the  second  and  third  pleas. 

The  following  are  the  principal  facts :  N.  Jackson  applied 
to  the  agent  of  the  plaintiffs,  at  their  paper  mill,  to  purchase 
paper  on  credit,  which  application  was  refused.      He  said  he 
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could  procure  the  defendants  to  be  his  sureties,  and  was 
informed  that  they  would  do.  Soon  afterwards  be 
[*528]  banded  the  '''above  described  guarantee  to  said  agent, 
on  the  faith  of  which  printing  paper  was  delivered  at 
various  times  by  said  agent.  On  the  31st  of  July,  1843,  James 
W.  Yandes  left  the  firm  of  Barbee,  Yandes  and  Co.,  by  which 
name  the  plaintiffs  did  business,  and  two  other  persons  came 
in  his  place.  Jackson  died,  and  soon  afterwards,  viz.,  about  the 
1st  of  February,  1844,  the  plaintiffs  made  a  demand  of  payment 
of  their  account  on  his  administrator,  and  gave  notice  of  the 
non-payment  to  the  defendants.  It  was  understood  generally 
that  N.  Jackson,  from  the  date  of  the  guarantee  till  his  death, 
was  insolvent;  that  is,  that  nothing  could  be  collected  from 
him  on  execution,  although  he  was,  during  said  time,  possessed 
of  considerable  personal  property. 

Verdict  for  the  plaintiffs  for  $189.47 ;  motion  for  a  new  trial 
overruled;  and  judgment  on  the  verdict. 

One  objection  made  to  this  judgment  is  that  the  guarantee 
is  not  directed  to  the  plaintiffs,  but  to  Messrs.  Yandes  and 
Barbee.  The  counts  allege  that  the  promise  was  made  to  the 
plaintiflPs  by  the  name  of  Messrs.  Yandes  and  Barbee;  and 
that  allegation  was  sustained  by  proof  that  the  guarantee  was 
delivered  to  the  plaintiffs,  and  that,  in  compliance  with  it,  they 
furnished  the  paper. 

It  is  also  objected  to  the  judgment  that  no  notice  of  the 
acceptance  of  the  guarantee  was  given  to  the  defendants.  As 
this  is  a  conclusive  guarantee,  and  not  a  mere  overture  to 
guaranty,  no  notice  of  its  acceptance  was  necessary.  Mclver 
v.  Richardson,  1  M.  &  S.,  557;  Whitney  v.  Groot,  24  "Wend., 
82.  We  are  aware  that  there  is  authority  to  the  contrary,  Ixit 
we  consider  the  law  to  be  as  we  have  stated. 

The  defendants  also  contend  that  reasonable  notice  was  not 
given  to  them  of  the  non-payment  by  N.  Jackson.  It  was 
proved  that  the  defendants  had  notice  of  the  non-payment; 
and  it  is  decided  that  whether  the  notice  in  such  ca.ne  was 
reasonable  or  not,  is  a  mere  question  of  fact  for  the  jury. 
Laxorence  v.  McCulmonl  d  al.,  2  Howard,  426. 
Vor..  VU.— r.T       (■■>7T, 
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There  were  several  pleas  correctly  rejected  on  the  plaintiffs' 
motion :  they  amounted  only  to  the  general  issue,  which  was 
pleaded. 

The  Court  gave  some  erroneous  instructions  to  the  jury,  but 
they  do  not  affect  the  merits  of  the  case. 
[*529]         *The  plaintiffs  were  entitled  to  a  verdict  for  the 
balance  of  their  account  as  it  stood  on  the  31st  of 
July,  1843,  when  a  change  of  partners  took  place.     That  bal- 
ance is  $134.34. 

The  judgment  is  for  too  much,  but  if  the  overplus  be  remitted 
the  judgment  can  be  affirmed;  otherwise  it  must  be  reversed. 

Per  Curiam. —  A  remittitur  having  been  entered,  &c.,  the 
judgment  is  affirmed. 

A.  Ingram  and  R,  Jones,  for  the  plaintiffs. 

R.  C.  Gregory,  for  the  defendants. 


The   State,  on  the  Relation  of  Adams,  Administrator,  v. 
Johnson  and  Another. 

Administrator — Waste. — If  an  administrator  lend  the  money  of  the  estate 
while  there  are  debts  to  pay,  without  an  order  of  the  Probate  Court,  and 
the  money  be  not  repaid,  he  is  guilty  of  waste. 

Same — Kevoking  Leiters. — If  a  Probate  Court  revoke  letters  of  adminis- 
tration, it  must  be  presumed,  till  the  contrary  appear,  that  the  same  Court 
had  granted  them. 

Same — Surety. — For  waste  committed  by  an  administrator,  who  has  been 
removed  from  office,  a  suit  (without  a  previous  judgment  against  him)  may 
be  brought  against  him  and  his  surety  on  the  administration  bond,  on  the 
relation  of  his  successor. 

ERROR  to  the  Dearborn  Circuit  Court. 

Dewey,  J. — This  was  an  action  of  debt  by  the  State,  on  the 
relation  of  Adams,  administrator  de  bonis  non  of  the  estate  of 
G.  Johnson,  against  31.  Johnson  and  Lane.  The  declaration 
contains  two  counts.  The  first  coimt  is  on  a  bond  for  $800. 
The  defendants  craved  oyer  of  the  bond  and  of  the  condition 
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thereof.      The  condition  was,  tliat  M.  Johnson  should  "truly 
and  faithfully  perform  the  duties  and  trusts  committed  to  her, 
as  the  administratrix  of  G.  Johnson,  deceased,  according  to 
law;"  and  that  she  should  "faithfully  account  for,  and  deliver 
over,  the  said  estate  to  such  person  as  the  Probate  Court  of 
Dearborn  county  should  appoint  as  administrator  of  said  estate." 
Plea,  performance  "of  all  and  singular  the  articles,  clauses, 
payments,  conditions,  and  agreements  in  the  said  condition" 
mentioned.     Replication,  that  the  defendants  did  not 
[*530]     so  perform,  &c.,  but  *that  31.  Johnson,  as  the  admin- 
istratrix of  the  estate  of  G.  Johnson,  received  $500  in 
money  belonging  to  the  estate;  which  sum  she  negligently  and 
unfaithfully    loaned  to  one  Lane,  reserving  no  interest,  and 
witliout  an  order  of  the  Probate  Court  authorizing  tht  loan ; 
that  she  was  subsequently  removed  from  the  trust  of  adminis- 
tration by  the  Probate  Court  of  Dearborn  county,  and  the 
lelator  appointed  in  her  stead,  as  administrator  de  bonis  non  of 
the  estate  of  G.  Johnson;  that  the  money  so  lent  to  Lane  never 
was  paid  by  him  either  to  M.  Johnson  or  to  the  relator;  that 
ihere  were  liabilities  against  the  estate,  to  the  payment  of 
which  the  money  should  have  been  applied,  and  which  the 
relator  could  not  meet  for  the  want  of  that.fund;  and  that  by 
leason  of  this  diversion  of  the  assets  of  the  estate  from  their 
projDcr  use,  M.  Johnson  had  committed  waste,  &c.     A  second 
breach  is  assigned,  varying  from  the  first  only  in  this,  that  $500 
are  alleged  to  have  been  due  to  the  estate  on  a  certain  note 
]iayable  to  the  deceased,  which  note  M.  Johnson  fraudulently 
pkiced  in  the  hands  of  Lane  for  collection,  with  an  understand- 
ing that  he  should  retain  the  money  when  collected  without 
interest;  that  he  did  collect  it  and  retained  it  accordingly.    The 
defendants   demurred   generally  to   the   replication,  and   the 
demurrer  was  sustained. 

The  second  count  sets  out  the  condition  of  the  bond,  and 
assigns  breaches  substantially  like  those  contained  in  the  repli- 
cation to  the  plea  to  the  first  count,  with  an  additional  aver- 
ment, that  the  relator  had  caused  3L  Johnson  to  be  cited  before 
the  Probate  Court  of  Dearborn  county  to  settle  her  accounts, 
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and  that  she  made  default.     There  was  also  a  demurrer  to  the 
second  count,  which  was  sustained. 

Final  judgment  for  the  defendants. 

AVe  do  not  perceive  on  what  ground  the  judgment  of  the 
Circuit  Court  can  be  sustained.  The  matters  alleged  in  th 
assignment  of  the  breaches  of  the  condition  of  the  bond  show 
malfeasance,  or  at  least  negligence,  in  31.  JoJmson  in  the  dis- 
charge of  her  duties  as  administratrix.  She  had  no  authority 
to  loan  the  money  of  the  estate  without  an  order  of  the  Probate 
Court.  R.  S.,  1838,  p.  197.  And  the  arrangement  by  which 
La7ie  was  permitted  to  retain  the  money  collected  by  him, 
which  was  virtually  a  loan,  was  equally  unauthorized. 
[*531]  *Any  malfeasance  or  negligence  on  the  part  of  an 
administrator,  whereby  the  assets  of  an  estate  are 
lost,  or  rendered  less  valuable,  or  by  \Vhicli  they  are  diverted 
from  their  proper  uses  to  the  injury  of  a  creditor,  or  others 
interested,  is  waste,  and  may  be  alleged  as  such  in  a  suit 
against  the  administrator  and  his  surety,  on  his  official  bond. 
R.  S.,  1838,  pp.  189,  190.  R.  S.,  1843,  p.  559.  To  loan  the 
money  of  the  estate  without  authority,  while  there  are  debts  to 
pay,  is  a  diversion  of  the  assets  from  their  pro2)er  use,  and  is 
within  the  above  provision. 

The  reasons  alleged  by  the  defendants  in  error,  in  support  of 
the  decision  of  the  Circuit  Court,  are,  1,  That  the  declaration 
does  not  show  by  what  Probate  Court  letters  of  administration 
were  granted  to  31.  Johnson;  and  that,  consequently,  it  does 
not  appear  that  the  revocation  of  her  letters  by  the  Probate 
Court  of  Dearborn  county  was  authorized ;  and,  2,  That  the 
recovery  of  a  previous  judgment  against  31.  Johnson  as 
administratrix  should  have  been  shown,  to  authorize  an  action 
on  her  official  bond  against  her  and  her  surety. 

]t  is  true  that  no  Probate  Court,  except  that  from  which 
letters  of  administration  emanate,  is  empowered  to  revoke 
Ihera.  R.  S.,  1843,  p.  509.  But  if  a  Probate  Court  does 
actually  revoke  letters  of  administration,  it  must  be  })resumed 
that  the  same  Court  granted  them  until  the  contrary  appear. 
And  in  this  case  the  presumption  is  strengthened  by  the  con- 
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dition  of  M.  Johnson's  bond,  one  part  of  which  is,  that  she 
should  account,  &e.,  to  such  person  as  the  Probate  Court  of 
Dearborn  county  should  appoint  administrator  in  her  place. 

As  to  the  second  objection,  it  is  sufficient  to  answer  that  the 
law  is  express,  that  on  the  removal  of  one  administrator,  and 
the  appointment  of  another,  the  latter  may  maintain  an  action 
against  the  former  on  his  official  bond,  for  the  abuse  of  his  trust 
by  waste,  fraud,  negligence,  or  other  maladministration.  E,. 
S.,  1843,  p.  544.  The  statute  of  1838,  under  which  the  bond 
on  which  this  action  is  founded  was  taken,  is  substantially  the 
same.  R.  S.,  1838,  p.  196.  We  have  already  shown  that  the 
acts  of  M.  Johnson,  set  out  in  the  assignments  of  the  breaches 
of  the  condition  of  her  bond,  were  a  perversion  of  the  assets  of 
the  estate  from  their  proper  use,  and  amounted,  under 
[*532]  the  statute,  to  waste.  We  think  the  action  *was  well 
hrought,  and  that  the  demurrers  should-  liave  been 
overruled. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

D.  S.  Major  and  I.  H.  Kierstedy  for   the  plaintiff. 

J.  Ryman,  for  the  defendants.  * 


Black  v.  Wilsox. 


Proof  of  Insolvency  of  ]\Iaker  of  Non;. — In  a  suit  on  the  assismnenl 
of  a  promissory  note,  it  appeared  that  the  maker  had  died  on  the  fifth  day 
of  the  term  of  the  Court  next  after  the  assignment,  leaving  considerable 
personal  property,  but  not  sufficient  to  pay  his  debts;  tha  his  real  estate, 
which  was  sold  after  his  decease,  was  not  sufficient  to  pay  the  liens  which 
were  on  it  at  the  time  of  his  death ;  that  the  note,  which  was  previously 
due,  was  assigned  about  the  15th  of  December,  1839,  and  the  next  term  of 
the  Court  commenced  in  March,  18  M>.  iHp  dates  of  said  liens  were  not 
shown.  Held,  lliat  the  maker's  insolvency  was  not  sufficiently  proved  to 
excuse  the  plaintiff  for  not  having  sued  him.(a) 

Held,  also,  that  the  circumstance  that  several  suits  by  other  persons  againat 
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the  milker  had  abated  at  said  term,  was  not  suflBcient,  of  itself,  to  show  that 
the  plaintiff  could  not  have  obtained  judgment  against  him. 
Lien  op  Judgment. — The  act  of  1838  preserves  the  liens  of  judgments  in 
the  case  of  an  insolvent  estate. 

APPEAL  from  the  Wayne  Circuit  Court. 
Blackford,  J. — This  was  an  action  of  assumpsit  brought 
by  Wihon  against  Black.  There  are  two  counts.  The  first 
is  on  the  assignment  of  a  promissory  note  executed  by  one 
Fleming  to  the  defendant,  and  alleges  the  notorious  insolvency 
of  Fleming,  at  the  time  of  the  assignment  and  until  his  death, 
as  an  excuse  for  the  plaintiff's  not  having  sued  him.  The 
second  count  is  for  money  had  and  received,  &c.  Plea,  the 
general  issue.  Verdict  for  tlie  plaintiff.  Motion  for  a  new 
trial  overruled;  and  judgment  on  the  verdict. 

The  only  evidence  of  the  maker's  insolvency  is,  that  his 
personal  estate  at  the  time  of  his  death,  which  occurred  on 
the  fifth  day  of  the  term  of  the  Court  next  after  the  assign- 
ment was  made,  was  not  sufficient  to  pay  all  his  debt;  and  that 
his  real  estate  did  sell  for  enough  to  pay  the  liens  which  were 
on  it  at  the  time  of  his  death.  The  note,  which  was  previously 
due,  was  assigned  about  the  15th  of  December,  1839,  and  the 
next  term  of  the  Court  commenced  in  3Iarch,  1840. 
[*533]  *The  plaintiff,  to  prove  that  he  could  not  have 
obtained  judgment  against  Fleming  had  he  sued  him, 
produced  the  record  of  the  abatement,  at  said  term  of  the  Court, 
of  six  suits  brought  by  other  persons  against  Fleming.  There 
was  no  other  evidence  as  to  that  matter. 

The  Court  instructed  the  jury  as  follows:  If  the  plaintiff, 
by  ordinary  diligence,  would  not  have  been  able  to  obtain  judg- 
ment against  Fleming,  he  is  entitled  to  the  same  rights  against 
Black  as  if  he  had  brought  suit  against  Fleming.  And  the  jury 
may  determine,  as  to  this  question,  by  the  fate  of  the  suits 
brought  by  others  against  Fleming. 

AVe  are  of  opinion  that  if  the  plaintiff,  by  ordinary  diligence, 
could  have  recovered  judgment  against  the  maker  previously 
to  the  fifth  day  of  the  term,  on  which  day  the  maker  died,  he 
is  not  excused  for  not  suing.     The  reason   is,  that  the  liens  on 
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the  real  estate,  their  dates  not  being  shown,  may  in  tiiat  case 
liave  been  created  after  tlie  time  when  the  judgment  might  have 
been  recovered.  And  if  an  execution  on  the  judgment,  when 
so  recovered,  coidd  have  been  put  into  the  sheriff's  hands  before 
the  fifth  day  of  the  term,  suit  should  have  been  brouglit,  because 
the  maker  died  possessed  of  considerable  personal  properK, 
though  not  sufficient  to  pay  all  his  debts. 

The  Court  informed  the  jury,  in  the  latter  part  of  the  instruc- 
tion cited,  that  they  might  determine  the  question  as  to  whether 
such  judgment  could  have  been  so  recovered  by  the  fate  of  the 
other  suits.  In  this,  we  think,  the  Court  erred.  The  abate- 
ment of  the  other  suits  did  not,  of  itself,  show  that  the  plaintiff 
would  have  failed.  The  plaintiffs  in  those  suits  may  not,  for 
instance,  have  used  ordinary  diligence.  We  all  know  that, 
under  certain  circumstances,  the  judgment  might  have  been 
obtained,  and  execution  put  into  the  sheriff's  hands,  before  the 
fifth  day  of  the  term.  If  there  were  circumstances  to  prevent 
such  judgment  and  execution,  the  plaintiff  should  have  shown 
them. 

.  The  plaintiff  contends  that  a  judgment  would  not  have  been 

a  lien  on  Fleming's  real  estate,  had  it  been  recovered,  and  refers 

to  Berry  v.  Marshall,  1  Blackf.,  340.     That  case  was  decided 

under  the  statute  of  1821.     But  the  law  is  chano-ed. 

o 

[*534]  The  act  of  1838,  which  governs  this  case,  ^preserves 
the  liens  in  the  case  of  an  insolvent  estate.  K,.  S., 
1838,  p.  186. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

C  H.  Test,  for  the  appellant. 

J,  S.  Nevmian,  for  the  appellee. 


Ellis  v.  The  State. 

Noxious  Trade — Nuisance. — On  tlie  trial  of  an  indictment  for  establiahing 
a  noxious  trade,  near  certain  dwellings,  &c.,  the  defendant  may  prove  in  bar 
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of  the  prosecutio7i,  under  the  general  issue,  that  the  dwelling-house  in  the 
vicinity  of  the  place,  &c.,  was  built  after  the  establishment  of  the  alleged 
nuisance. 

ERROR  to  the  Tippecanoe  Circuit  Court. 

Sullivan,  J. — Indictment  for  erecting  a  nuisance.  The 
charge  is  that  the  defendant,  on,  &c.,  at,  &c.,  near  to  a  certain 
public  highway,  and  to  the  dwellings  of  divers  citizens  there 
situate,  did  erect  and  put  up  a  certain  building  for  the  purpose 
of  steaming  the  entrails  and  other  offal  of  hogs ;  and  that  he  did 
erect  and  place  in  said  building  divers  furnaces,  &c.,  for  the 
purpose  of  steaming  and  boiling  said  entrails,  &c.,  and  did,  on, 
&c.,  unlawfully  boil  and  cause  and  procure  to  be  boiled,  in  and 
by  said  furnaces,  large  quantities  of  the  entrails  of  hogs,  &c., 
by  reason  whereof  divers  noisome  and  unwholesoine  smells,  &c., 
were  emitted,  so  that  the  air  became  impregnated  therewith, 
and  was  greatly  corrupted,  &c,,  to  the  damage,  &c.  Plea,  not 
guilty.  Jury,  and  verdict  of  guilty.  Motions  for  a  new  trial, 
and  in  arrest  of  judgment,  were  successively  overruled,  and 
judgment  was  rendered  on  the  verdict. 

The  motion  in  arrest  of  judgment  was  founded  on  a  supposed 
defect  in  the  indictment,  but  we  think  the  objection  urged  does 
not  exist. 

At  the  trial,  one  James  Hoagland  was  introduced  as  a 
witness  by  the  plaintiff,  who  swore  that  the  dwelling-house  of 
said  Hoagland  was  in  the  immediate  vicinity  of  said  nuisance, 
&c.;  the  defendant  offered  to  prove  by  said  Hoagkmd,  on  the 
cross-examination,  in  bar  of  the  prosecution,  that  he, 
[*535]  ^Hoagland,  had  erected  his  dwelling-house  since  the 
erection  of  the  alleged  nuisance,  but  the  Court  refused 
to  permit  the  evidence  to  go  to  the  jury  except  in  mitigation  of 
damages ;  to  which  opinion  of  the  Court  tlie  defendant  excepted. 
The  Court  erred  in  not  permitting  the  evidence  to  go  to  the 
jury  as  a  full  defense  against  the  charge  in  the  indictment. 
The  case  of  Bex  v.  Cross,  2  Carr.  &  Payne,  483,  is  in  point. 
In  that  case  the  Court  say,  "If  a  certain  noxious  trade  is 
already  established  in  a  place  remote  from  habitations  and 
public  roads,  and  persons  afterwards  come  and  build  houses 
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within  the  reach  of  its  noxious  effects;  or  if  a  public  road  be 
made  so  near  to  it  that  the  carrying  on  of  the  trade  becomes  a 
nuisance  to  the  persons  using  the  road;  in  those  cases  the  party 
would  be  entitled  to  continue  his  trade,  because  his  trade  was 
legal  before  the  erection  of  the  houses  in  the  one  case,  and  the 
making  of  the  road  in  the  other." 

The  Court  erred  in  refusing  the  testimony  for  the  purpose 
for  which  it  was  offered. 

Per  Curiam. — The  judgment  is  reversed.  Cause  remanded, 
&c. 

Z.  Baird,  for  the  plaintiff. 

A.  A.  Hammond  and  S.  Major,  for  the  State. 


r*536]  *Parks  v.  Hazlerigg  and  Others- 

Appeal-Bond — SiGNATTJKE — Signature  is  not  essential  to  the  validity  of  an 
appeal-bond. 

ERROR  to  the  Hendricks  Circuit  Court. 

Sullivan,  J. — This  was  an  action  of  debt  on  an  appeal- 
oond.  The  plaintiff  declared  against  Hazlerigg,  Kizer,  Russell, 
ind  Dugan;  for  that  the  defendants,  on,  &c.,  at,  &c.,  by  their 
certain  writing  obligatory  sealed  with  their  seals,  &c.,  acknowl- 
.'dged  themselves  to  be  held  and  firmly  bound,  <&c.  On  oyer, 
it  appeared  that  the  above  defendants  were  named  in  the  bond 
as  obligors.  There  were  four  seals  affixed  to  the  bond,  but  it 
was  signed  only  by  Hazlerigg,  Bussell,  and  Dugan.  Opposite 
to  the  fourth  seal  there  was  no  signature.  Demurrer  to  the 
declaration  and  judgment  for  the  defendants. 

This  case  presents  the  simple  question,  whether  it  is  neces- 
sary to  the  validity  of  a  bond,  which  has  been  sealed  by  the 
obligor,  that  it  be  signed  by  him  also. 

At  common  law,  signing  was  not  necessary  to  the  validity  of 
a  deed.  2  Blacks.  Comm.,  305,  6;  Cromwell  v.  Grunsdcn,% 
Salk.,  462.     To  this    point    it  is   not    necessary  to    multiply 
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authorities.  It  has  been  intimated  that  since  the  statute  of 
frauds  and  perjuries,  signing,  as  well  as  sealing,  is  neces?ary, 
2  Blacks.  Comm.,  supra;  but  the  better  opinion  seems  to  be. 
that  the  statute  has  made  no  alteration  in  this  respect,  since  it 
applies  only  to  mere  agreements,  and  not  to  deeds.  1  Shepp. 
Touch.,  by  Preston,  56,  n.  24;  Hurlstone  on  Bonds,  8.  "Sign- 
ing," says  Gresley,  in  his  Equity  Evidence,  p.  121,  in  speaking 
of  the  execution  of  a  deed,  "is  not  ordinarily  essential,  but  it 
is  always  as  well  to  prove  it,  as  a  regular  part  of  the  transaction. 
Besides,  it  assists  the  other  parts  of  the  proof  of  execution,  for 
the  circumstance  that  the  party  has  written  his  name  opposite 
to  the  seal,  on  an  instrument  bearing  on  its  face  a  declaration 
that  it  was  sealed  by  him,  is  prima  facie  evidence  of  sealing 
and  delivery."  The  common  law,  therefore,  remains  unchanged, 
and  signing  was  not  essential  to  the  validity  of  the  bond  de- 
clared on  in  this  case.     If  the  plaintiff  can  prove  that  Kizer, 

with  the  other  defendants,  sealed  the  bond,  the  proof 
[*537]     will  support  the  dedlaration,  *which  is  in  tiie  usual 

form.     The  Court  erred  in  sustaining  the  demurrer. 
Per  Curiam, — The  judgment  is  reversed  with  costs.     Cause 
remanded,  &c. 

C.  C.  Nave,  for  the  plaintiff. 


Conwell  v.  Buchanan. 

Practioe. — "Where  a  cause  is  submitted  to  the  Circuit  Court,  the  judgment 
will  not  be  reversed  on  account  of  an  apparent  contradiction  in  tlie  state- 
ments of  a  witness. 

Statute  of  Limitations. — A  person,  to  whom  an  account  of  more  than  five 
years'  standing  was  presented,  did  not  object  to  the  account,  but  said  he 
thought  he  had  paid  it,  and  had  th»'  receipt  at  home.  Held,  that  this  waa 
not  a  sufficient  acknowledgment  to  take  the  case  out  of  the  statute  of  limita- 
tions. 

Samk — Payment. — But  a  payjuent,  on  account  of  principal  or  interest.  wiU 
•  ike  the  case  out  of  the  statute. 
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[===538]     TERROR  to  the  Rijjleu  Circuit  Court. 

SuLLrs'AX,  J. — Assumpsit  by  Buchanan  against  Con- 
well  for  goods  sold  and  delivered.  Pleas,  non  assumpsit,  and 
the  statute  of  limitations.  Issue,  trial  by  the  Court  by  consent 
of  parties,  and  judgment  for  the  plaintiif. 

The  account,  on  which  the  suit  was  commenced,  was  made 
in  3Iay  and  June,  1837;  the  suit  was  commenced  on  the  7th 
day  of  April,  1843.  The  deposition  of  a  single  witness  was 
all  the  testimony  offered  on  the  trial.  That  witness  testified 
that  he  then  was,  and  had  been  ever  since  the  1st  day  of  Jlay, 
1837,  the  clerk  and  book-keeper  of  the  plaintiff;  that  the  bill 
of  goods  attached  to  his  deposition  was  a  true  transcript  from 
the  plaintiff's  books,  and  that  the  goods  charged  in  the  bill 
were  sold  and  delivered  to  the  defendant  at  the  prices  charged ; 
and  that  afterwards,  as  stated  in  said  bill,  to  wit,  on  the  20th 
of  September,  1838,  the  defendant  paid  the  plaintiff,  on  said 
account,  $60.00  as  appeared  by  the  credit  given.  The  witness 
further  stated  that,  subsequently  to  the  payment  of  the  -$60.00, 
he  met  the  defendant  in  Cincinnati  and  reminded  him  of  the 
account;  that  the  defendant  made  no  objection  against  the 
account,  but  said  he  thought  he  had  paid  it,  and  had  the  re- 
ceipt at  home.  The  witness  swore  that  he  was  well  acquainted 
with  the  defendant,  and  was  certain  that  he  was  the  person 
who  purchased  and  received  the  goods  charged.  To  a  question 
by  the  defendant,  on  cross-examination,  he  replied  that  he 
.vould  not  say  whether  the  defendant  was  personally  present 
when  the  goods  were  sold,  nor  whether  they  were  sent  to  him; 
but  that  he  generally  purchased  his  goods  himself. 

The  plaintiff  in  error  contends  that  the  statements  of  the 
witness  were  so  discrepant,  that  the  proof  was  not  sufficient  to 
establish  the  plaintiff's  account,  and  we  are  called  upon,  for 
that  reason,  to  reverse  the  judgment.  TVe  have  repeatedly 
decided  that  where  testimony  is  to  be  weighed,  or  the  credi- 
bility of  witnesses  to  be  judged  of,  it  is  the  province  of  the 
jury,  or  the  Court  if  the  parties  consent,  to  do  it.  In  this 
case,  although  there  is  an  apparent  contradiction  in  the  Btate- 
ments  of  the  witness,  we  think  they  must  be  judged  of  by  the 
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appropriate  triers  of  the  fact,  and  with  their  determination  we 

can  not  interfere. 
[*539]  *The  main  point  for  our  consideration  is  whether 
the  plaintiff's  proof  had  the  effect  to  take  his  case  out 
of  the  statute  of  limitations.  That  it  had  that  effect,  two  facts 
are  relied  on:  First,  that  when  the  defendant  was  reminded 
of  the  account  by  the  plaintiff's  clerk,  he  did  not  object  to  it; 
and,  secondly,  that  within  five  years  before  the  commencement 
of  the  suit,  the  defendant  paid,  on  the  account,  the  sum  of 
$60.00. 

We  think  the  first  point  relied  on  is  insufficient.  It  is  true, 
the  witness  says  that  the  defendant  did  not  object  to  the 
account,  but  that  was  not  all.  The  defendant  said  that  he 
thought  he  had  paid  it,  and  that  he  had  the  receipt  at  home. 
To  take  a  case  out  of  the  statute,  there  must  be  an  express 
j)romise  to  pay,  or  such  an  admission  as  that  a  promise  to  pay 
may  be  implied  from  it.  Goldsby  v.  Gentle,  5  Blackf ,  436. 
But  where  the  acknowledgment  of  the  debt  or  cause  of  action 
is  accompanied  by  words  which  rebut  any  presumption  of  a 
promise  to  pay,  or  is  evasive,  it  will  not  be  deemed  sufficient 
to  sustain  the  action.  As,  for  example,  "  I  owed  the  money, 
but  T  have  a  receipt  in  full  of  all  demands  :  I  shall  search  for 
it,  and  let  you  know  in  the  event  of  my  not  being  able  to  find 
it."  Brydges  v.  Plumptre,  9  D.  &  R.,  746;  and  see  HelUngK 
v.  Shaw,  7  Taunt.,  608;  Goldsby  v.  Gentle,  supra.  We  thinl- 
the  language  of  the  defendant  in  the  case  under  consideration 
did  not  amount  to  an  acknowledgment  that  there  was  a  debt 
due  from  him  to  the  plaintiff;  nor  can  a  promise  to  pay  be 
inferred  from  what  he  said. 

The  second  point  relied  on  is  sufficient  to  take  the  case  out 
of  the  statute.  When  it  is  established  that  there  is  a  debt  due 
from  the  defendant  to  the  plaintiff  on  which  the  statute  oper- 
ates, proof  of  payment  by  the  defendant,  on  account  of  princi- 
pal or  interest,  as  part  performance  of  the  promise  laid  in  the 
declaration,  within  five  years  before  the  commencement  of  the 
action,  will  take  the  case  out  of  the  statute;  for  such  a  payment 
is  deemed  an  acknowledgment  and  recognition  of  the  existence 
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of  the  cause  of  action,  and  to  be  equivalent  to  a  new  promise. 
Chippendale  v.  Thurston,  4  C  &  P.,  98;  Wyatt  v.  Hodson,  8 
Bingh.,  309;  Hooper  v.  Stevens  et  ux.,  7  C.  &  P.,  260;  Evans 
V.  Davies,  4  A.  &  E.,  840.  This  has  ever  been  the 
[*540]  rule;  and  it  remains  ^unaffected  in  England  by  the 
recent  statute  which  requires  a"  promise  to  pay,  under 
other  circumstances,  to  be  in  writing.  4  C.  &  P.,  sn2)ra.  The 
plaintiff's  case,  therefore,  is  taken  out  of  the  statute  by  proof 
*i.hat  the  defendant  did,  within  five  years  before  the  commence- 
ment of  the  suit,  pay  a  part  of  the  debt,  and  so  recognize  the 
existence  of  the  plaintiff's  demand,  and  impliedly  promise  to 
pay  it. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

JE.  Dumont,  for  the  plaintiff. 

0.  H.  Smith,  for  the  defendant. 


Hays  v.  Walker. 

Usury. — Held,  that  if  a  promissory  note  for  $350,  made  by  ^  io  B  without 
consideration,  and  indorsed  by  the  latter  for  the  purpose  of  procuring 
money  on  it,  was  purchased  of  them  by  C,  with  notice  of  the  facts,  for  $300, 
the  transaction  was  usiirious. 

Same. — Held,  also,  that  C,  in  such  case,  though  the  purchase  were  made 
before  the  act  of  1843  respecting  interest,  might,  since  that  act,  recover 
from  the  indorser  the  $300  paid  for  the  note. 

ERROR  to  the  Dearborn  Circuit  Court. 

Sullivan,  J. — Assumpsit  by  Hays  against  Walker,  The 
declaration  contains  ten  counts.  The  first  nine  are  upon  the 
indorsements  of  several  promissory  notes  by  Walhcr  to  Hays; 
the  tenth  is  a  count  for  money  lent  and  advanced.  The  special 
counts  show  that  one  Baldwin  and  another  made  and  delivered 
to  Walker  the  promissory  notes  mentioned  in  the  counts;  that 
Walker  assigned  them  to  Hays;  and  that  Hays,  although  he 
used  due  diligence  by  suit,  &c.,  failed   to   recover    from   the 
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makers.     Plea,  non-assumpsit.     The  defense  set  up  was  usury. 
"Verdict  and  judgment  for  the  defendant. 

The  only  error  complained  of  arises  upon  the  instructions 
to  the  jury.  The  instruction  alleged  to  be  erroneous  is  as 
follows,  viz.:  That  if  the  makers  of  the  notes  made  and 
delivered  them  to  Walker  without  any  consideration,  that  they 
might  be  indorsed  by  Walke)^  to  give  them  credit,  and  Walker 
did  indorse  them  to  enable  the  makers  to  raise  money  on  them, 
and  Hays  purchased  them  afterwards  from  the  makers 
[*541]  *and  iudorser,  knowing  that  they  were  so  gotten  up 
and  for  the  purpose  aforesaid,  for  the  sum  of  $300, 
(the  notes  being  for  the  sum  of  $350),  the  transaction  is  colour- 
able and  usurious;  and  the  plaintiff  can  not  recover  even  the 
amount  which  he  paid  for  the  notes. 

The  Court  was  correct  in  instructing  the  jury  that  if  the 
facts  were  as  above  stated,  the  transaction  would  be  usurious. 
Buc  the  Court  erred  in  instructing  the  jury,  that  the  plaintiff 
could  not  recover  even  the  amount  which  he  paid  for  the  notes. 
The  obvious  meaning  of  the  latter  instruction  is,  that  the  plain- 
tiff could  not  recover  the  principal  sum  loaned  by  him;  for 
tlie  amount  that  he  paid  for  the  notes  was  a  loan  of  so  much 
money.  The  instruction  was  given  under  the  supposition  that 
the  29th  sect,  of  tlie  act  of  1843,  (R.  S.,  1843,  p.  581),  did  not 
apply  to  the  contracts  previously  entered  into ;  but  this  Court 
has  heretofore  decided  otherwise.  At  the  last  term  it  was 
decided,  in  the  case  of  Andrews  v.  Russell  et  al.,  that  the  statute 
had  a  retrospective  operation,  and  that  it  was  constitutional. 
The  instruction  according  to  that  decision,  was  erroneous. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

J.  Hyman,  for  the  plaintiff. 

J^.  Dumont   for  the  defendant. 
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Vaneman  y.  Faiebrothek  and  Others. 

Dismissal  of  Cause. — A  complainant  in  chancery  moved  the  Court  to  dismiss 
the  bill  "without  prejudice:"  the  Court  refused  so  to  dismiss  the  bill,  but 
dismissed  it  "with  prejudice."  Held,  that  the  dismissal  would  be  no  bar  to 
another  suit  for  the  same  cause.  Held,  also,  that  a  writ  of  error  would  not 
lie  on  the  dismissal. 

ERROR  to  the  Kosciusko  Circuit  Court. 

Dewey,  J. — This  was  a  bill  in  equity  brought  by  Vaiieman 
against  Fairbrotlier  and  others,  the  defendants  in  error,  at  the 
April  terra,  1843,  of  the  Kosciusko  Circuit  Court.  The  bill 
prayed  for  a  certain  injunction,  and  for  certain  other  relief.  A 
temporary  injunction  was  granted  at  that  term;  and  Fair- 
brother's  answer  was  filed  at  the  same  term.  At  the 
[*542]  *next  term  the  injunction  was  dissolved.  The  cause 
was  continued  from  term  to  term,  until  the  October 
term,  1844.  In  the  vacation  of  the  preceding  term,  the  com- 
plainant dismissed  his  bill  in  the  clerk's  office.  At  the  last 
named  term  the  complainant,  having  paid  the  costs,  moved  the 
Court  to  dismiss  the  bill  "without  prejudice."  The  Court 
refused  to  permit  it  to  be  dismissed  with  that  qualification,  but 
dismissed  it  "with  prejudice."  The  complainant  prosecutes 
this  writ  of  error,  and  contends  that  it  was  erroneous  not  to 
dismiss  the  cause  in  the  form  asked  for  by  him. 

There  is  nothing  in  our  statutes  on  the  subject  of  dismissing 
a  bill  in  chancery,  either  in  term  or  vacation,  except  a  provis- 
ion that,  when  a  decree  shall  have  been  reversed  by  this  Court 
and  remanded  to  the  Court  below  with  instructions,  the  com- 
]i]ainant  may,  nevertheless,  dismiss  his  bill  in  that  Court,  upon 
the  payment  of  costs,  without  prejudice  to  his  legal  or  equita- 
ble rights.  R.  S.,  1843,  p.  635.  The  dismissal  of  the  bill  in 
the  clerk's  office,  therefore  was  unautliorized,  and  amounts  to 
nothing. 

But,  independently  of  any  statutory  ]n'Ovision,  a  ])laintiif  in 
equity  has  absolute  control  over  the  .suit  until  the  decree,  and 
may,  previously  to  that  event,  dismiss  his  bill   in  Court  at  his 
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pleasure.  1  Smith's  Ch.  Pr.,  312;  Handford  v.  Sforie,  2  Sim. 
&  Stu.,  196.  But  such  dismission  does  notoperate  like  a  decree 
of  dismission  on  final  hearing,  and  can  not  be  pleaded  in  the 
same  manner;  it  operates  only  in  the  nature  of  a  nonsuit  at 
law,  and  does  not  bar  other  proceedings  for  the  same  cause, 
either  at  law  or  in  chancery.  1  Smith's  Ch.  Pr.,  334;  Brand- 
lyn  V.  Ord,  1  Atk.,  571 ;  Countess  of  Plymouth  v.  Bladon,  2 
Vern.,  32.  Such  a  dismission  is  all  that  the  record  shows  in 
the  present  case.  Had  the  order  of  dismission  contained  thfl 
words  "without  prejudice,"  as  desired  by  the  complainant,  \i 
would  have  afforded  no  more  security  to  his  rights  than  it 
would  without  them;  and  the  insertion  of  the  words  "with 
prejudice/'  as  insisted  on  by  the  Court,  does  not  render  the 
order  of  dismission  peremptory,  like  a  decree  of  dismission 
on  the  merits.  Either  set  of  words  is  unmeaning  in  an  order 
of  dismissal,  on  the  motion  of  the  complainant,  without  a 
final  hearing,  as  it  would  have  been,  had  the  cause 
[*543]  *been  dismissed  on  motion  of  the  defendants,  for  want 
of  prosecution. 

It  follows  that  this  Court  has  no  jurisdiction  of  the  cause. 
There  was  no  decree,  interlocutory  or  final,  on  which  to  found 
a  writ  of  error.  A  plaintiff  in  equity  can  no  more  prosecute  a 
writ  of  error  upon  an  order  of  dismission  of  the  bill,  procured 
on  his  own  motion,  than  could  a  plaintiff  at  law  upon  his  own 
voluntary  nonsuit. 

Per  Curiam. — The  suit  is  dismissed  for  want  of  jurisdiction. 

D.  D.  Pratt,  for  the  plaintiff. 

J,  W.  Chapman,  A.  L.  Osborn,  and  /.  B.  Niks,  for  the  defend- 
ants. 


Sutton  v.  Hays. 


CoNTiNUANCK. — 111  trespass  against  A,  B,  and  C,  tlie  two  former  appeared  to 
the  action,  and  the  writ  was  returned  "not  found"  as  to  C.  Held,  that  Ine 
phiintiR' was  entitled  to  a  continuance,  in  order  that  process  might  be  served 
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ERROR  to  the  Clark  Circuit  Court. 

Blackford,  J. — This  suit  was  commenced  by  Sutton  against 
Hays,  one  Guernsey,  now  deceased,  and  one  Joseph  T.  Martin. 
It  was  an  action  of  trespass  for  an  assault  and  battery  and  false 
imprisonment.  At  the  next  term  after  the  writ  issued,  Hays 
and  Guernsey  appeared  and  pleaded  not  guilty.  The  writ  being 
returned  "  not  found  "  as  to  Martin,  the  plaintiff  moved  for  a 
continuance,  that,  he  might  have  Martin  before  the  Court.  The 
motion  was  overruled.  The  cause,  as  to  Hays  and  Guernsey, 
was  tried  by  a  jury.  Verdict  and  judgment  for  the  defend- 
ants. 

We  think  the  plaintiff  was  entitled  to  a  continuance.  He 
had  brought  a  joint  suit  against  three  defendants,  and  the  writ 
as  to  one  of  them  was  returned  "  not  found."  The  statute  gave 
him  the  right,  after  such  return,  to  proceed  against  the  others ; 
but  he  was  not  bound  so  to  proceed.  The  cause  should  have 
been  continued,  to  give  the  plaintiff  an  opportunity  to  have 
process  served  on  Martin. 

Dewey,  J.,  having    been    concerned    as   counsel,  was   ab- 
sent. 
[*544]         *Per    Curiam. — The  judgment   is    reversed   with 
costs.     Cause  remanded,  &c. 

H.  P.  Thornton,  for  the  plaintiff. 


Farlow  v.  Kemp. 


Assumpsit. — To  maintain  an  action  of  assumpsit,  it  mast  be  shown  that  the 

consideration  for  the  promise  moved  from  the  plaintiff.(a) 

ERROR  to  the  Parke  Circuit  Court. 

Sullivan,  J. — Assumpsit.  The  declaration  contains  three 
counts,  all  of  which  are  special.  The  first  states  that,  on, 
&c.,  the  defendant  made  lii.s  certain  instrument  of  writing,  by 

(a)BenU  v.  iffiiis,  21)  liid.,  lOU. 
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which  he  acknowledged  that  he  had  received  from  one  Michael 
Farlow,  of  Randolph  county,  North  Carolina,  the  sum  of  ^300, 
to  carry  and  pay  over  to  the  plaintiff,  Joseph  Farlow,  residing 
in  Orange  county,  Indiana,  (unavoidable  accidents  excepted), 
t&c;  that  the  defendant  did  then  and  there  receive,  from  the 
said  Michael  Farlow^  the  said  sum  of  money,  to  be  carried  to 
the  plaintiff,  and  to  be  paid  to  him  as  aforesaid.  Yet  the 
defendant,  although  often  requested,  had  not  paid  nor  delivered 
the  same  to  the  said  Joseph  Farlow,  the  plaintiff,  &c.  The 
second  count  is,  that  on,  &c.,  at,  &c.,  the  defendant  made  his 
certain  other  instrument  of  writing,  and  thereby  acknowledged 
that  he  had  received  from  one  Michael  Farlow,  oi  North  Caro- 
lina, $300,  to  carry  and  pay  over  to  Joseph  Farlow,  the  plain- 
tiff, of  Oi^ange  county,  Indiana;  and  that  the  defendant,  for  a 
certain  reaspnable  hire  and  reward  to  be  therefor  paid  by  the 
plaintiff,  accepted  and  received  the  said  sum  of  $300  from 
Michael  Farlow,  and  in  consideration  of  said  hire  and  reward 
to  be  paid  to  him  by  the  plaintiff,  undertook  and  then  and  there 
promised  (not  saying  whom)  to  carry  and  convey  the  said  sum 
of  money  from  the  county  of  Randolph,  in  the  State  of  North 
Carolina,  to  the  county  of  Orange  aforesaid,  and  to  pay  the 
same  to  the  plaintiff,  unavoidable  accidents  excepted,  &c.  The 
third  count  states  that,  on,  &c.,  at,  &c.,  in  consideration  that 
one  Michael  Farlow,  of  Randolph  county,  North  Carolina,  would 

and  did  deliver  to  said  defendant  the  sum  of  $300, 
[*545]     *and  in  consideration  of  certain  reasonable  hire  and 

reward  to  be  paid  by  the  plaintiff  to  the  defendant,  he, 
the  defendant,  then  and  there  accepted  and  received  the  said 
sum  of  $300,  and  then  and  there  undertook  and  promised  (as 
in  the  second  count)  to  convey  the  same  to  the  plaintiff  in 
Orange  county,  Indiana,  and  to  pay  the  same  to  the  plaintiff, 
&c.  To  each  of  the  counts  a  special  demurrer  Avas  filed.  The 
demurrers  were  sustained,  and  judgment  was  given  for  the 
defendant. 

The  liability  of  the  defendant  for  failing  to  perform  his 
undertaking  is  not  denied.  The  point  of  controversy  is,  to 
whom  is  he  liable?     Unless  it  appear  that  tlierc  was  a  con- 
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tract  express  or  implied  between  the  plaintiff  and  the  defend- 
ant, this  suit  can  not  be  maintained ;  for  where  there  is  no 
privity  of  contract,  no  action  lies. 

As  to  the  first  count,  we  think  it  very  clear  that  the  plaintiff 
was  a  stranger  to  the  consideration  of  the  contract  set  out  in  it. 
It  is  nothing  more  than  an  acknowledgment  by  the  defendant, 
that  he  had  received  from  Michael  Farlow  the  sum  of  $300,  to 
be  carried  from  North  Corolina  to  Indiana  and  paid  to  the 
plaintiff.  The  contract  was  with  Michael  Farlow,  the  money 
was  his,  and  it  does  not  even  appear  that  he  was  indebted  to 
the  plaintiff,  nor  that  the  plaintiff  would  have  been  benefited 
by  the  money  being  paid  to  him.  It  is  a  general  rule  in  all 
actions  upon  contracts,  that  the  consideration  of  the  promise 
must  move  from  the  plaintiff,  or  he  can  not  maintain  an  action 
upon  it.  As  in  the  case  of  Price  v.  Easton,  where  the  declara- 
tion stated  that  one  William  Price  was  indebted  to  the  plaintiff 
in  the  sum  of  £13  for  certain  property  sold  and  delivered,  and 
that  the  defendant,  in  consideration  thereof,  and  in  considera- 
tion that  the  said  William  Price,  at  the  request  of  the  defendant, 
liad  undertaken  and  faithfully  promised  the  defendant  to  work 
for  him,  the  defendant,  at  certain  wages  agreed  upon  between 
them,  and  in  consideration  of  William  Price  leaving  the  amount 
which  might  be  earned  by  him  in  the  defendant's  hands,  he 
the  defendant,  undertook  and  promised  to  pay  to  the  plaintiff 
the  said  sum  of  £13.     There  was  an  averment  that  William 

Price  did  work  for  the  defendant  and  earned  a  large 
[*546]     sum  of  money,  and  left  the  same  in  the  *defendant^s 

hands,  and  that  the  defendant  had  failed  and  neglected 
to  pay  £13  of  said  money  to  the  plaintiff.  The  plaintiff  hav- 
ing obtained  a  verdict,  the  judgment  was  arrested,  because  the 
declaration  did  not  show  any  consideration  for  the  promise, 
moving  from  the  plaintiff  to  the  defendant.  4  Barn.  &  Adol., 
433.  So,  where  a  bill  of  exchange,  payable  at  the  house  of  the 
defendants,  had  been  there  presented  for  payment  and  dishon- 
oured, and  the  acceptor  afterwards  remitted  to  the  defendants  a 
.sum  of  money,  for  the  purpose  of  enabling  them  to  pay  the  dis- 
honoured bill,  and  also  another  of  less  value,  and  the  defendants 

(595) 


546-47       SUPIIEME  COURT  OF  INDIANA. 

Farlow  v.  Kemp. 

iu  ans^ver  stated  the  fact  of  the  bill  having  been  dishonoured, 
but  added  that  the  money  received  should  be  carried  to  the 
acceptor's  account,  and  did  afterwards  pay  the  smaller  bill ;  it 
was  held  that  the  holder  of  the  original  bill  could  not  maintain 
an  action  against  the  defendants,  there  being  no  privity  of  con- 
tract between  them.  Yates  et  al.  v.  Bell  et  al.,  3  Barn  &  Aid., 
643,  The  cases  of  Howell  v.  Batt,  5  Barn.  &  Adol.,  504. 
Williams  v.  Everett,  14  East,  582,  Sims  et  al.  v.  Britialn  et  al., 
4  Barn.  &  Adol.,  375,  assert  the  same  doctrine.  All  of  the 
cases  referred  to  apply  to  the  first  count,  and  we  think  are 
conclusive  against  its  sufficiency.  See,  also,  Salmon  v.  Brown, 
6  Blackf.,  347. 

The  second  and  third  counts  are  also  insufiScient.  The  con- 
tract, as  stated  in  those  counts,  was  made  with  Michael  Farlow, 
and,  for  aught  that  appears,  for  his  benefit.  True,  it  is  stated, 
that  for  a  certain  reasonable  hire  and  reward  to  be  paid  by 
Joseph  Farlow,  the  plaintiff,  the  defendant  promised  to  carry 
the  money  and  pay  it  to  the  plaintiflF.  But  it  does  not  appear 
that  the  contract  was  made  with  the  assent  of  Joseph  Farlow, 
or  that  he  was  bound  by  it ;  nor  that  he  had  any  knowledge 
whatever,  until  this  suit  was  commenced,  that  such  a  contract 
was  in  existence.  It  was  a  contract,  therefore,  with  Michael 
Farlow,  that  Joseph  Farlow  should  pay  a  reasonable  compensa- 
tion for  the  defendant's  services;  and  the  promise,  that  the 
money  should  be  safely  carried  and  paid  over,  was  made  to 
him.  The  cases  above  cited  show  that  the  second  and  third 
counts,  like  the  first,  can  not  be  sustained.  There  are  cases 
which  appear,  at  first  view,  to  conflict  with  the  doctrine  above 

stated ;  but  they  will  be  found  on  examination  not  to 
[*547]     conflict.     In  Lilly  v.  Hays,  5  Adol.  *&  Ellis,  548, 

where  a  debtor  of  the  plaintiff  transmitted  a  sum  of 
money  to  the  defendant,  who  admitted  having  received  it,  and 
being  afterwards  informed  that  it  was  meant  to  be  paid  to  the 
plaintiff,  said  that  he  would  so  pay  it,  and  the  statement,  by  his 
authority,  was  communicated  to  the  plaintiff,  it  was  held  that, 
on  his  failing  to  pay,  the  plaintiff  might  sue  him  for  money 
had  and  received,  and  that  the  defendan":  could  not  allege  a 
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^Yant  of  consideration  moving  from  the  plaintiff  to  himself. 
But  in  that  case  it  appeared  expressly,  that  tlie  plaintiff  was 
the  creditor  of  the  person  remitting  the  money,  and  the  decision 
was  put  upon  the  ground  the  defendant  had  admitted  the 
receipt  of  the  money  on  the  plaintiff's  account,  and  that  an 
agency  was  created  which  supplied  the  consideration.  The 
principle  to  be  collected  from  the  case  last  cited,  and  from  sim- 
ilar cases,  is,  that  where  a  party  brings  a  suit  in  his  own  name, 
on  a  contract  made  with  another  person  for  his  benefit,  he  must. 
in  order  to  maintain  his  suit,  show  a  relationship,  as,  for 
example,  of  debtor  and  creditor,  principal  and  agent,  &c., 
to  exist;  or  })rove  an  express  promise  to  pay  the  money.  See 
Arnold  et  al.  v.  Lyman,  17  Mass.  R.,  400. 

The  declaration  before  us  is  entirely  wanting  in  the  neces- 
sary averments,  to  enable  the  plaintiff  to  maintain  this  action  ; 
and  the  demurrers  were  therefore  properly  sustained. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

A.  Kinney  and  S.  B.  Goohins,  for  the  plaintiff. 

W.  P.  Bryant,  J.  A.  Wright,  and  S.  F.  Maxwell,  for  the 
defendant. 


Dixon  v.  Boyer. 


Practice. — -Suit  by  notice  and  motion,  under  tlie  act  of  1838,  a,s;ainst  a  sheriff 
for  not  returning  an  execution.  Judgment  by  default,  damages  assessed  by 
a  jury,  and  final  judgment  for  the  plaintiff.  In  the  judgment,  the  Court 
stated  that  it  appeared  to  their  satisfaction  that  notice  of  the  motion  had 
been  served  on  the  defendant  ten  days,  &c.  Held,  that  there  was  no  error 
in  the  proceedings. 

^548]         TERROR  to  the  Clarh  Circuit  Court. 

Sullivan,  J. — This  was  a  proceeding  by  notice 
and  motion,  under  the  29th  sect,  of  the  act  of  1838  subjecting 
real  and  personal  estate  to  execution,  commenced  by  Boyer 
against  Dixon,  sheriff  of  Greene  county,  for  failing  to  return 
an  execution,  issued  and  directed  to  him  from  the  Clark  Cir- 
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cuit  Court.  The  defendant  having  failed  to  appear,  judgment 
was  tiiken  against  him  by  default,  and  a  jury  was  impauneled 
to  assess  the  plaintiff's  damages.  Final  judgment  for  the 
plaintiff. 

The  special  errors  assigned  are,  1st,  That  it  does  not  appear 
from  the  record  that  the  plaintiff  in  error  had  notice  of  the 
suit;  and,  2d,  That  the  jury  that  assessed  the  damages  was 
not  impanueled  according  to  law. 

The  Circuit  Court,  ^n  the  judgment  we  are  reviewing,  say, 
that  it  appeared  to  their  satisfaction  that  uotice  of  the  motion 
had  been  served  on  the  defendant  ten  days  before  the  first  day 
of  the  term  at  which  the  judgment  was  rendered;  and  the 
only  question  as  to  the  first  error  assigned  is,  whether  that  is 
sufficient  to  show  that  the  defendant  had  notice,  or  whether 
the  return  itself  is  a  necessary  part  of  the  a*ecord  to  prove  the 
fact.  " 

The  decisions  of  this  Court  heretofore  made  are  to  the  efi*ect, 
that,  in  a  judgment  by  default,  it  must  appear  by  the  record 
that  the  defendant  had  notice  of  the  suit,  otherwise  the  judg- 
ment against  him  will  be  erroneous.  4  Blackf.,  169;  5  Id., 
332.  But  we  do  not  think  it  material,  whether  the  fact  appear 
from  the  return  to  the  writ  or  notice  set  out  in  hcec  verba  in 
the  record;  or  whether  it  appear  from  the  substance  of  it  set 
out  in  the  judgment  of  the  Court.  In  either  case,  the  fact  is 
shown  by  the  record,  and  that  is  all  that  is  required.  If  the 
Court  were  satisfied  of  the  fact,  and  so  express  themselves,  the 
presumption  is,  in  the  absence  of  evidence  to  the  contrary, 
that  the  proof  of  the  fact  was  legal  and  sufficient.  The  first 
error  complained  of,  therefore,  is  not  well  assigned. 

The  second  we  think  is  also  unavailing.  It  was  proper  that 
the  Court,  in  such  a  case  as  this,  should  inquire  of  the  dam- 
iges  by  a  jury;  and  we  see  no  irregularity  in  impanneling  the 

jury,  nor  is  any  pointed  out  to  us. 
[*549]         ^Fer  Curiam. — The  judgment  is  affirmed  with  costs, 
J.  S.  Watts,  for  the  plain tifi; 

J.  H.  Thompson,  for  the  defendant. 
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Murray  v.  Buchanan,  Administrator. 

Death  of  Execution-Dbfexdant. — If  after  the  issuing  of  a  fi.  fa.  by  a 
justice  of  the  peace,  and  before  its  execution,  the  plaintiff  die,  the  writ  may 
still  be  executed ;  and  if  the  justice  afterwards  prevent  its  execution,  he 
may,  for  any  lof:s  thereby  caused  to  the  estate  of  the  deceased,  be  sued  in 
case  by  the  administrator  of  such  estate.(a) 

Lost  Paper — Pkoof  of  Contents. — The  contents  of  a  paper  can  not  be 
proved  by  secondary  evidence,  unless  its  loss  or  destruction  be  positively 
proved,  or  it  appear  that  bona  fide  and  diligent  search  had  been  made  for  it 
in  vain,  where  it  was  likely  to  be  found. 

Same. — And,  in  general,  the  loss  of  the  paper  must  be  proved  by  the  person 
in  whose  hands  it  was  at  the  time  of  the  loss,  or  to  whose  custody  it  is 
traced,  if  he  be  living. 

ERROR  to  the  Huntington  Circuit  Court. 

Sullivan,  J. — Case  by  Buchanan,  administrator  of  Topley 
Gaunt,  deceased,  against  3Iurray,  commenced  before  a  justice 
of  the  peace.  The  plaintiff,  in  his  cause  of  action,  alleges  that 
Gaunt,  in  his  lifetime,  recovered  a  judgment  against  one  Har- 
lan before  the  defendant,  who  was  a  justice  of  the  peace,  and 
caused  an  execution  o^ Ji.fa.  to  issue  on  the  judgment;  that 
before  tlie  execution  was  levied,  and  before  the  return-day, 
Gaunt  died,  whereupon  the  defendant  ordered  the  constable  to 
return  the  execution,  and  it  was  returned  accordingly;  that  at 
the  time  of  such  order,  Harlan  had  sufficient  property  to  pay 
the  debt,  but  that  he  has  since  become  insolvent,  and  is  wholly 
unable  to  pay  the  same;  wherefore,  &c.  Plea,  the  general 
issue.     Judgment  for  the  plaintiff. 

It  is  questionable  whether  the  plaintiff  could  have  supported 
an  action,  at  common  law,  for  the  injury  set  forth  in  his  state- 
ment, when  the  plea  was  not  guilty;  but  we  believe  it  is  now 
settled,  that  for  any  description  of  injury  to  the  personal  prop- 
erty of  the  deceased,  whereby  it  is  rendered  less  beneficial  to 
the  executor  or  administrator,  done  even  before  administration 
of  the  personal  estate  is  granted,  he  may  recover  for  the  injury, 
notwithstanding  the  action  is  in  form  ex  delicto.    1  Chitt.  PI.,  79. 
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[*550]  *The  plaintiff  in  error  contends,  however,  that  no 
injury  was  done  to  the  administrator  by  ordering  the 
execution  to  be  returned,  because,  as  he  says,  when  the  execu- 
tion-plaintiff died,  the  constable  could  not  proceed  wnth  the 
execution  of  the  writ,  and  it  was  his  duty  to  return  it  without 
levying  the  debt.  The  position  is  not  tenable.  If  the  plaintiff 
die  after  a  Jieri  facias  sued  out,  it  may  be  executed  notwith- 
standing, and  his  executor  or  administrator  shall  have  the 
money;  or  if  the  plaintiff  has  made  no  executor,  or  adminis- 
tration is  not  granted,  the  money  must  be  brought  into  Court 
and  deposited,  until  there  be  a  representative  to  receive  it. 
Cro.  Car.,  459 ;  ThoroughgoocVs  case,  Noy,  73,  cited  by  Gould, 
J.,  in  2  Ld.  Raym.,  1073;  Salk.,  322;  2  Tidd's  Pr.,  932,  3. 

On  the  trial  of  the  cause,  Wm.  G.  Johnson  testified  that  he 
was  the  defendant's  successor,  and  that  he  had  possession  of  his 
docket  and  papers.  The  witness  then  read  from  the  docket, 
that  had  been  kept  by  the  defendant,  an  entry  of  a  judgment 
in  favour  of  Gaunt  against  Harlan,  corresponding  to  that  set 
out  in  the  statement  of  the  plaintiff's  cause  of  action.  He 
also  proved  by  an  entry  on  the  docket,  that  an  execution  had 
issued  on  the  judgment.  The  constable,  to  whom  the  writ  had 
been  delivered,  proved  that  he  had  returned  it  in  obedience  to 
the  orders  of  Murray.  James  R.  Slack  was  then  sworn,  who 
stated  that  at  or  about  the  time  this  suit  was  tried  before  the 
justice,  he  made  diligent  search  for  the  execution,  and  that  it 
could  not  be  found.  He  also  stated  that  Johnson  had  searched 
with  him.  The  plaintiff  thereupon  offered  to  prove,  by  second- 
ary evidence,  the  contents  of  the  writ,  to  which  the  defendant 
objected,  on  the  ground  that  the  loss  of  the  paper  had  not 
l)een  satisfactorily  established,  but  the  Court  overruled  the 
objection  and  permitted  the  contents  to  be  proved. 

Where  a  paper,  the  contents  of  Avhich  are  necessary  to  be 
used  on  a  trial,  is  lost  or  destroyed,  the  fact  that  the  paper 
once  existed  must  be  proved;  and  if  positive  proof  of  the 
destruction  can  not  be  had,  it  must  be  shown  that  a  bona  fide 
and  diligent  search  has  been  made  for  it  in  vain,  where  it 
was  likeiy  to  be  found.     12  Johns.,  192;  16  Id.,  193.     And  in 
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general,  the  loss  of  it  must  be  proved  by  the  person  in  whose 
hands  it  was  at  the  time  of  the  loss,  or  to  whose 
[*551]     *custody»it  is  traced,  if  that  person  be  living.     Rex 
V.  Castleton,  6  T.  E,.,  236;  Williams  v.  Younghusband, 
I  Stark.  Cas.,  139;    Jackson  v.  Frier,  16  Johns.,  193.     We 
hiuk  the  plaintiff,  in  the  proof  he  adduced  of  the  loss  of  the 
>aper,  did  not  bring  himself  within  the  rule.    Without  advert- 
ing particularly  to  the  fact  that  it  does  not  appear  that  the 
search  was  made  in  the  place  where  the  paper  was  most  likely 
to  be  found,  it  is  sufficient  to  throw  a  doubt  about  the  case  that 
Johnson,  in  whose  custody  the  law  had  placed  the  j^aper,  was  in 
Court  and  did  not  testify,  nor  was  he  called  upon  to  testify  to 
the  loss.     He  was  the  proper  person,  under  the  circumstances, 
to  prove  the  loss,  and,  indeed,  the  only  one  who  could  establish 
it  satisfactorily.    On  this  point,  then,  we  think  the  Court  erred. 
We  do  not  decide  at  this  time  whether  the  constable,  who 
returned  the  execution,  as  he  says,  in  obedience  to  the  order 
of  the  justice,  should  have  been  excluded  as  a  witness  for  the 
plaintiff  on  account  of  his  supposed  interest  in  the  event  of 
the  suit.     No  objection  was  made  to  his  admissibility  in  the 
Court  below,  and  the  point,  therefore,  is  not  fairly  before  us. 

Per  Curiam. — The  judgment  is  reversed  with  costs.     Cause 
remanded,  &c. 

H.  Cooper,  for  the  plaintiff. 

D.  H.  Colerick  for  the  defendant. 


Jarrell  and  Others  v.  Snyder,  in  Error. 

A  DEMURRER  to  a  replication  because  it  is  argumenta- 
tive should  show  how  it  is  argumentative.  Vance  et  al.  v.  The 
State,  6  Blackf,  80.(1) 

In  the  case  of  a  fine  imposed  by  a  justice  of  the  peace  for 
profane  swearing,  the  defendant  may  appeal  to  the  Circuit 
Court.     R.  S.,  1838,  p.  362,  sect.  11. 

(l)So,  a  special  demurrer  for  duplicity  must  show  wherein  the  duplicity 
consists.     Smith  v.  Clench,  2  Add.  &  Eli.,  N.  S.^  835. 
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[*552]     ^Thompson,  School  Commissioner,  &c.,  v.  Weavejr. 

Pi,EADtNG. — A  declaration  in  delit  is  not  objectionable  because  it  claims  less 

than  the  sum  mentioned  in  the  queritur. 
Note  Payable  to  Officer. — A  promissory  note  was  payable  to  J.  T.,  school 

commissioner  of  the  county  of,  &c.,  for  the  use  of  congressional  township 

No.  14,  &c.    Held,  that  J.  T.  might,  under  the  act  of  1843,  sue  on  the  note 

in  his  own  name,  (a) 

ERROR  to  the  Parhe  Circuit  Court. 

Sullivan,  J. — Debt  by  the  plaintiff  against  the  defendant 
on  a  promissory  note.  Special  demurrer  to  the  declaration, 
and  judgment  for  the  defendant. 

The  declaration  states  that  the  defendant,  on,  &c.,  at,  &c., 
made  his  promissory  note,  &c.,  by  which  he  then  and  there 
promised  to  pay,  twelve  months  after  the  date  thereof,  to  the 
plaintiff,  by  the  name  and  description  of  James  Thompson, 
school  commissioner  of  the  county  of  Vermillion,  or  his  suc- 
cessor in  office,  for  the  use  of  congressional  township  No.  14 
north,  range  No.  9  west,  the  sum  of  $206.08,  with  interest, 
&Q.,  for  value  received ;  yet  the  defendant,  although  often 
requested,  has  not  paid,  &c. 

The  first  objection  to  the  declaration  is  that  the  sum  demanded 
in  the  queritur  is  greater  than  the  sum  declared  for.  The  plain- 
tiff, in  his  declaration,  complains  that  the  defendant  is  indebted, 
&c.,  in  the  sum  of  $300,  and  then  sets  out  the  contract  as 
above  stated.  There  is  no  validity  in  this  objection.  It  is 
immaterial  that  the  sums  do  not  agree;  and,  indeed,  it  is  not 
necessary  to  state  the  sum  sued  for  in  the  queritur,  and  if  it  be 
erroneously  stated,  it  will  not  vitiate.  Cozine  et  al.  v.  Tousey, 
5  Blackf.,  4'6. 

The  next  objection  is  that  there  is  a  variance  between  the 
declaration  and  the  note  sued  on.  That  objection  can  not  pre- 
vail. The  note,  though  it  is  copied  into  the  transcript,  forms 
no  part  of  the  record.  The  Circuit  Court  had  not,  nor  has  this 
Court,  on  a  demurrer  to  the  declaration,  any  means  of  judging 

\a)Bowmnn  v.  The  Stale,  3  Ind.,  552. 
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whether  there  is  a  variance  between  the  note  and  the  declara- 
tion or  not. 

The  point  mainly  relied  on  to  support  the  judgment  of  the 
Circuit  Court  is  that  this  suit  can  not  be  maintained  in  the 
name  of  the  present  plaintiff.  It  is  argued  that  as  the  note  is 
made  payable  to  him  as  school  commissioner  for  the 
[*553]  use  of  *the  congressional  to\vnship,  the  township, 
which  is  a  corporation,  should  have  brought  the  suit, 
as  the  contract,  in  legal  contemplation,  was  made  with  the  cor- 
poration. Prior  to  the  Rev.  Stat,  of  1843,  the  position  of  the 
defendant  would  have  been  well  taken,  Crawford  v.  Dean,  6 
Blackf ,  181.  But  by  s.  108,  a.  8,  c.  13,  of  that  revision,  p. 
253,  we  think  the  present  plaintiff  is  authorized  to  maintain 
the  suit  in  his  own  name.  The  section  expressly  provides,  that 
for  all  moneys  due  the  congressional  township,  or  district  school 
funds,  the  county  auditor  shall  cause  suits  to  be  instituted  in 
the  name  of  the  obligee  or  payee  of  the  instrument  sued  on, 
and  the  money  recovered  to  be  paid  to  the  school  commissioner 
of  his  county.  The  intention  of  the  Legislature,  by  the  above 
enactment,  was,  it  is  presumable,  to  remove  all  doubts  as  to 
who  should  be  the  plaintiff  on  the  record  in  suits  like  the  pres- 
ent, and  so  to  facilitate  the  collection  of  the  school  funds.  The 
Cii'cuit  Court  erred,  therefore,  in  sustaining  the  demurrer. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

J.  M.  llanna,  for  tlie  plaintiff. 

W.  P.  Bryant,  for  the  defendant. 


CoMPAEET  and  Others  v.  The  State,  in  Error. 

IF  in  a  suit  on  a  bond,  there  be  a  variance  between  the  date 
of  the  bond  described  in  the  declaration,  and  that  of  the  bond 
produced  on  oyer,  the  variance  is  fatal.  Cooke  v.  Grahanx'a 
adm'r,  3  Craneh,  229. 
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Dudley  v.  Fisher,  in  Error. 

A  DEFENDANT,  by  appearing  to  a  suit  in  a  justice's 
Court  and  pleading  in  bar,  waives  all  objections  to  the  form  of 
the  process.  Rittenour  v.  3IcCausland,  5  Blackf.,  540 ;  Wibright 
V.  Wise,  4  Blackf.,  137,  and  note. 


[*554]  *Graeter  v.  Fowler  and  Another. 

New  Trial. — The  plaintiff  is  not  entitled  to  a  new  trial  on  the  ground  of 
surprise,  occasioned  by  a  witness,  whom  he  called,  giving  different  evidence 
from  that  which  he  expected  him  to  give.(a) 

ERROR  to  the  Knox  Circuit  Court. 

Sullivan,  J. — Trial  of  the  right  of  property.  The  prop 
erty  claimed  was  certain  articles  of  merchandise,  levied  upon 
as  belonging  to  Em'ope  Graeter,  by  virtue  of  two  executions  in 
favour  of  the  defendants,  and  claimed  by  the  plaintiff  J. 
Graeter.  Verdict,  that  the  property  was  subject  to  the  execu- 
tions; motion  for  a  new  trial  overruled;  and  judgment  on  th? 
verdict. 

The  evidence  on  the  trial,  all  of  which  is  spread  upon  th« 
record,  consisted  in  part  of  a  bill  of  goods  purchased  at  Nex^ 
Orleans,  which  included  the  articles  embraced  by  the  verdicl. 
of  the  jury.  A  question  at  the  trial  was,  whether  the  bill  was 
addressed  to  Mr.  E.  Graeter  or  to  Mr.  J.  Graeter.  Testimony 
^Yas  adduced  to  the  point,  and  the  bill  itself  was  produced, 
Bruner,  a  witness  introduced  by  the  claimant,  swore  that  he 
was  in  company  with  John  and  Europe  Graeter  in  Lafayettef 
in  July,  1843;  that  he  went  with  John  Graeter  to  New  Orleans, 
and  saw  him  examine  and  select  some  groceries  at  K^iight's,  in 
New  Orleann,  the  day  before  he  left  there;  that  on  the  next 
day  he  went  on  board  a  steam  boat  with  John  Graeter ;  that 

(o)Todd  V.  The  State,  213  ;  11  Ind.,  15G  ;  4  Id.,  171. 
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Grader  received  goods  on  the  boat  which  he  claimed  as  his 
own;  that  witness  continued  with  Graeter  to  Vichsburg,  &c. 
Other  testimony  was  introduced,  but  the  point  to  be  decided 
does  not  require  that  it  be  particularly  noticed. 

The  motion  for  a  new  trial  was  supported  by  an  affidavit  of 
the  claimant,  which  was,  substantially,  as  follows,  viz. :  That 
he  could  prove  by  William  Knight,  merchant  of  New  Orleans, 
that  he,  the  claimant,  and  not  Europe  Graeter,  purchased  and 
paid  for  the  goods  in  the  foregoing  bill  mentioned;  that  he,  the 
deponent,  went  to  New  Orleans  in  the  month  of  April,  (about 
five  months  before  the  trial,)  and  expected  to  have  returned  in 

Jwwe,  but  was  detained  until  the  month  of  July;  that 
[*555]     he  obtained  the  name  and  place  of  residence  of  a  *jus- 

tice  of  the  peace,  for  the  purpose  of  taking  the  depo- 
sition of  said  Knight  to  be  read  in  evidence  in  this  cause;  that, 
on  his  return,  a  notice  was  served  and  dedimus  taken  out, 
which,  with  instructions  and  money  to  pay  expenses,  were  sent 
post  paid  to  New  Orleans,  but  the  depositions  were  not  taken 
on  account  of  the  absence  of  the  justice  named  in  the  notice, 
and  for  no  other  cause;  he  further  stated,  that  he  would  prove 
by  said  Knight,  that  the  letter  in  dispute  was  a  J.,  according  to 
his  mode  of  writing,  and  not  an  E;  he  further  stated,  that  he 
was  altogether  surprised  at  the  trial  by  the  evidence  of  Bruner; 
that  Bruner  had  informed  him  that  he  would  swear  that  he, 
deponent,  and  not  E.  Graeter,  had  purchased  said  goods  of 
Knight,  but  on  the  trial  Bruner  swore  only  that  he  saw  the 
goods  engaged  but  not  bought;  and  that,  but  for  said  Bruner' s 
information  as  aforesaid,  he  could  have  continued  the  cause. 

The  only  error  complained  of  is,  the  refusal  of  the  Court  to 
grant  a  new  trial  on  the  foregoing  affidavit.  The  new  trial 
was  not  asked  on  the  ground  of  newly  discovered  evidence, 
nor  on  the  ground  that  the  Court  refused  a  continuance  until 
the  testimony  of  Knight  could  be  obtained.  If  it  had  been,  the 
motion  would  not  have  been  sustained,  because  the  evidence 
was  not  newly  discovered,  nor  was  a  continuance  asked  until 
the  testimony  could  be  had.  'J'he  sole  ground  was,  that  the 
plaintiff  was  siirj)rised  by  the  testimony  of  Bruner.     We  have 
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luet  with  no  case  where  a  new  trial  has  been  granted,  because  a 
witness  swore  contrary  to  the  expectation  of  the  party  that 
introduced  him.  If  that  were  a  good  cause  for  setting  aside  a 
verdict,  new  trials  would  be  endless;  because  the  unsuccessful 
party  in  every  suit  might  allege  that  his  witnesses  deceived 
him.  Where  there  is  trick,  or  where  the  witness  has  been 
tampered  with  by  the  opposite  party,  so  that  he  is  influenced  to 
swear  falsely,  the  case  may  be  different.  In  Hewlett  v.  Cruch- 
ley,  5  Taunt.,  277,  the  Chief  Justice,  on  a  motion  for  a  new 
trial,  on  the  ground  that  the  defendant  had  been  surprised  by 
what  his  witness  swore  to,  says  that  such  a  thing  was  never 
heard  of.  We  think  it  would  be  establishing  a  dangerous 
precedent  to  grant  a  new  trial  for  the  reason  urged  in  this 

case.(l) 
[*556]         ^Per  Curiam. — The  judgment  is  affirmed  with  costs, 
S.  Judah,  for  the  plain tiffi 
A.  T.  Ellis,  for  the  defendants. 

(1)  A  plaintiff,  after  a  verdict  against  him,  has  no  claim  to  a  new  trial  on 
account  of  his  having  been  surprised  bv  the  defendant's  evidence.  Cummint 
ei  al.  v.  Walden,  4  Blackf.,  307. 


Laverty  and  Another  v.  Chamberlain. 

JtnJiciAii  Sale — Payment. — The  statute  of  1838  required,  that  the  motion 
for  judgment  against  a  purcliaser  of  property  on  execution,  who  had  failed 
to  pay  for  the  same,  should  be  made,  not  by  the  execution-creditor,  but  by 
the  officer  who  made  the  sale. 

Same — Chancery  Practice. — A  Court  of  chancery  will  not  compel  a  pur- 
chaser of  real  estate  under  a  decree,  to  complete  his  purchase,  until  a 
report  of  the  sale  has  been  made  and  confirmed. 

ERROR  to  the  Allen  Circuit  Court. 

Sullivan,  J. — This  was  a  motion  by  the  plaintiffs  against 
the  defendant,  to  show  cause  why  an  attachment  should  not 
issue  against  him  to  compel  him  to  complete  a  purchase,  made 
by  him  at  sheriff's  sale,  of  a  certain  lot  in  Fort  Wayne.     The 
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notice,  of  which  service  was  duly  made,  states  that  the  lot  was 
sold  by  the  sheriff  on  a  credit,  by  virtue  of  a  decree  of  the 
Alleii  Circuit  Court  in  favour  of  the  plaintiffs  against  the 
heirs  of  one  Bonn,  deceased,  and  others,  the  purchase-money  to 
be  paid  in  certain  installments  (which  are  set  out  in  the  notice)  ; 
and  that  at  the  sale,  the  defendant  became  the  purchaser  at  and 
for  the  sum  of  ^500;  that  he  refuses  to  pay,  or  to  give  his 
notes  for  the  purchase-money,  or  in  any  wise  to  complete  the 
purchase,  &g.  The  Court  refused  the  motion,  and  dismissed  the 
suit  at  the  costs  of  the  plaintiffs. 

It  is  very  manifest  that  the  proceedings  in  this  case  are  not 
in  conformity  with  the  act  to  amend  the  act  subjecting  real  and 
personal  estate  to  execution,  approved  February  4th,  1832.  R, 
S.,  1838,  p.  286.  By  virtue  of  the  provisions  of  that  statute, 
if  a  purchaser  shall  neglect  or  refuse  to  pay  the  purchase- 
money  of  any  property  sold  on  execution,  he  shall  be  liable, 
on  motion  by  the  officer  making  such  sale,  to  a  judgment  for 

the  amount  of  the  purchase-money,  &g.  The  remedy 
[*557]     given  by  that  statute  is  new,  and  the  proceedings  *are 

summary;  and  the  general  rule  is,  that,  in  pursuing 
the  remedy  given  by  such  a  statute,  the  direction  of  the  act 
must  be  strictly  pursued.  The  motion  in  this  case  was  made 
by  the  plaintiffs  in  the  execution,  and  not  by  the  officer  that 
made  the  sale;  and  if  there  be  no  other  law  authorizing  this 
proceeding  than  the  statute  referred  to,  the  Court  did  not  err 
in  dismissing  it. 

The  plaintiffs  in  error  contend  that  the  Court,  irrespective 
of  the  statute,  had  the  power  to  enforce  its  decree,  and  should 
therefore  have  granted  their  motion.  That  a  Court  of  chan- 
cery has  the  power  to  act  upon  a  purchaser  of  real  estate,  sold 
under  a  decree  of  the  Court,  who  refuses  to  complete  his  pur- 
chase, is  undoubtedly  true.  The  power  is  a  necessary  and 
salutary  one;  for  if  the  Court  did  not  possess  it,  its  decrees, 
and  indeed  the  Court  itself,  might  be  made  objects  of  sport. 
But  we  know  of  no  case,  in  which  a  Court  has  exercised  the 
power  until  tlie  sale  has  been  reported  and  the  report  con- 
firmed.    In    2   Smith's    Ch.  Pr.,  201,  it   is   said   that   it   is 
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necessary  that  the  report  be  confirmed  absolutely,  before  any 
steps  are  taken  by  tlie  vendor  to  compel  the  purchaser  to  com- 
plete; and  in  2  Ves.,  3-35,  a  motion  to  compel  a  purchaser  to 
])ay  in  his  purchase-money,  before  the  report  had  been  con- 
tirmed,  was  refused.  The  purchaser  has  a  right  to  except  to 
the  report,  as,  for  example,  by  showing  that  the  title  is  doubt- 
ful ;  and  if  on  tlie  argument  of  the  exceptions,  the  Court  is  of 
opinion  that  the  title  is  doubtful,  they  will  not  compel  a  pur- 
chaser to  take  it.  Wheatc  v.  Hall,  17  Ves.,  80;  Roalce  v. 
Kiddj  5  Ves.,  647.  So,  where  there  is  a  deficiency  between 
the  quantity  of  land  advertised  to  be  sold,  and  the  number  of 
acres  actually  sold ;  or  where  there  is  any  other  misrepresenta- 
tion, though  not  sufiicient  to  vitiate  the  sale,  the  purchaser  is 
entitled  to  compensation.  2  Smith's  Ch.  Pr.,  208.  Until, 
therefore,  the  report  is  absolutely  confirmed,  and  every  ques- 
tion in  the  cause  deliberately  settled,  it  would  be  inequitable  to 
require  the  purchaser  to  part  with  his  money. 

In  either  view  of  the  question  then,  that  is,  whether  this 
motion  is  supported  by  the  statute  above  cited,  or  whether  the 
Court,  regardless  of  the  statute,  had  the  power  to  grant  it,  we 

think  the  Court  did  right  in  refusing  the  motion. 
[*558]         *Per  Cui'iam. — The  judgment  is  afiirmed  with  costs. 
H.  Cooper,  for  the  plain tifiB. 

W.  H.  Coombs  and  /.  H.  Kiei'sted,  for  the  defendant. 


Lacy  v.  Fairman,  in  Error. 

THE  failure  of  a  justice  of  the  peace,  in  the  case  of  an 
appeal,  to  file  the  papers  in  the  clerk's  office  in  time,  is  no 
cause  for  dismissing  the  appeal.     R-.  S.,  1843,  p.  892. 

The  filing  of  an  appeal-bond  with  the  transcript,  &c.,  in  the 
clerk's  office  by  the  justice,  in  the  case  of  such  appeal,  \a  prima 
facie  evidence  that  he  had  approved  of  the  bond. 
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Stanfield  and  Wife  v.  Fetters. 

Bastardy — Foreign  Judgment. — Debt  lies  in  this  State  on  a  judgment 
rendered  in  Ohio  against  the  father  of  a  bastard  child  charging  him  with  a 
certain  sura,  payable  by  installments,  for  the  child's  maintenance;  but  the 
declaration  must  show  that  the  plaintiff  had  maintained  the  child,  and 
thus  entitled  himself  to  the  money  sued  for. 

ERROR  to  the  Kosciusko  Circuit  Court. 

Dewey,  J. — This  was  an  action  of  debt  by  Stanfield  and 
his  wife,  Sarali,  against  Fetters.  The  declaration  contains 
four  counts.  The  first  count  sets  forth  a  certain  portion  of  the 
statute  of  OhiOy  ejititled  "  An  act  for  the  maintenance  and  sup- 
port of  illegitimate  children."  The  recited  portions  of  the  act 
])rescribe  the  manner  of  prosecuting  the  putative  father,  and 
the  judgment  which  shall  be  rendered  against  him  if  found 
guilty.  The  count  then  recites  proceedings  under  the  statute 
by  Sarah,  in  Ohio,  and  while  sole,  in  the  name  of  tlie  State, 
against  the  defendant  on  a  charge  of  being  the  father  of  her 
illegitimate  child;  and  alleges  that  such  proceedings  were  had, 
that  the  Court  of  Common  Pleas  for  Montgomery  county,  on, 
&c.,  "adjudged  that  the  defendant  should  stand  charged  as  the 
reputed  father  of  the  said  cliild,  and  should  stand  charged  with 
the  maintenance  thereof  in  the  sum  of  $105"  (payable 
[*559]  in  installments  at  specified  periods,  but  ^without 
naming  to  whom) ;  that  execution  should  issue  for  any 
of  the  installments  if  not  paid ;  and  that  the  defendant  should 
give  security  for  the  performance  of  the  judgment,  &c.  It  is 
then  averred  that  the  defendant,  having  failed  to  give  security, 
was  imprisoned;  and  that  he  was  finally  discharged  fi-oni 
imprisonment  under  the  insolvent  lawsof  OAio,  witiiout  havin*; 
paid  any  part  of  the  judgment,  which  still  remained  in  full 
force,  &c.  The  three  other  counts  are  substantially  the  same 
as  the  first. 

The  defendant  demurred  generally  to  the  declaration,  and 
the  demurrer  was  sustained.     Judgment  for  the  defendant. 

The  law  of  OJiio,  as  recited  in  the  declaration,  is  the  sumc  as 
Vor..  Vir.— no  (GOO) 
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our  statute  of  1831,  on  the  subject  of  the  support  of  illegitimate 
children;  and  this  Court  has  decided  that  a  judgment,  similar 
to  that  in  the  record,  founded  on  that  statute,  would  support 
an  action  of  debt  by  the  party  entitled  to  the  payments  as  they 
became  due.  Cooper  v.  The  State,  4  Blackf.,  316.  But  that 
party  is  the  person  who  has  maintained  the  child;  and  he  must 
show  in  his  declaration  how  he  became  entitled  to  the  benefit 
of  the  order  or  judgment  for  the  maintenance  of  the  child. 
Harrington  et  al.  v.  Ferguson,  2  Blackf.,  42.  See,  also,  Beeman 
V.  The  State,  5  Blackf.,  165.  The  declaration  before  us  is 
defective  for  not  showing  the  title  of  the  plaintiflTs  to  the  money 
adjudged  for  the  support  of  the  child.  It  does  not  appear  that 
the  plaintiffs,  or  either  of  them,  have  been  subjected  to  any 
expense  or  trouble  in  the  care  and  maintenance  of  it.  The  dec- 
laration is  perfectly  silent  as  to  what  became  of  the  chikl, 
whether  it  lived  or  died,  or  who  had  the  custody  and  support 
of  it.     The  demurrer  was  correctly  sustained. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

J.  H.  Bradley,  for  the  plaintiifs. 


Hovey  and  Wife  v.  Morris. 

Habeas  Cokpus. — A  petition,  which  was  sworn  to,  for  a  writ  of  Iiabeas  corpus, 

stated  that  the  petitioner  was  the  guardian,  &c.,  of  a  certain  infant ;  that  the 

infant  was  the  daughter  of  one  A,  deceased,  and  his  wife,  Abigail,  who  had, 

after  her  said  husband's  death,  married  Lorenzo  D.  Hovey ;  that  the 

[*560]  infant  was,  by  said  '^Lorenzo  and  wile,  illegally  restrained  of  her  lib- 
erty, and  detained  irom  the  custody  of  the  petitioner.  The  petition 
prayed  that  the  writ  be  directed  to  said  Lorenzo  and  wife,  commanding 
them  to  have  the  infant  before  the  Court,  &c.  The  writ  was  granted  accord- 
ingly. Held,  that  the  facts  stated  in  the  petition  (which  were  admitted  by 
a  demurrer  to  be  true)  were  sufEcient  to  authorize  the  issuing  of  the  writ. 
Held,  also,  that  the  act  of  1845,  entitled  "An  act  for  the  relief  oi  Abigail  C. 
Hovey  and  Lorenzo  D.  Hovey,  of  Carroll  county,"  supposing  it  to  be  a  public 
act,  (it  not  having  been  pleaded),  and  to  be  constitutional,  of  which  no  opin- 
ion was  given,  could  not  benefit  the  defendants  in  this  proceeding ;  they  noi 
havin"-  shown  that  they  had  given  the  security  required  by  that  act. 
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ERROR  to  the  Carroll  Circuit  Court.  The  petition  in  this 
case  prayed  that  the  writ  should  be  directed  to  Lorenzo  D. 
Hovey  and  wife,  commanding  them  to  have  the  body  of  the 
infant,  &c.,  before  the  Court,  &c.  The  writ  Was  granted 
accordingly. 

Blackford,  J. — This  was  a  writ  of  habeas  corpus,  issued 
by  the  Carroll  Circuit  Court,  on  the  petition  of  Austin  W. 
3Io7'ris.  The  petition  states  that  the  petitioner  is  the  guardian 
of  the  person  and  property  of  Caroline  Morris,  an  infant  of 
about  the  age  of  ten  years;  that  she  is  the  daughter  of  Milton 
M.  Morris,  deceased,  and  his  wife  Abigail,  who  has,  since  her 
said  husband's  death,  married  Lorenzo  D.  Hovey ;  that  the  said 
infant  is,  by  the  said  Lorenzo  and  his  said  wife  Abigail,  ille- 
gally restrained  of  her  liberty,  and  detained  from  the  custody 
of  the  petitioner,  in  the  county  of  Carroll.  The  petition  was 
sworn  to.  The  writ  of  habeas  corpus  was  directed  to  the  said 
Lorenzo  D.  Hovey  and  Abigail  his  wife,  &c.,  and  was  return- 
able to  the  Court  on  the  25th  of  April,  1845.  The  defendants, 
in  obedience  to  the  writ,  brought  the  infant  into  Court,  and 
demurred  to  the  petition.  The  demurrer  was  overruled;  and 
the  defendants  refusing  to  withdraw  the  demurrer  and  answer 
the  petition,  the  Court  ordered  the  infant  to  be  delivered  to  the 
petitioner. 

The  defendants,  instead  of  demurring  to  the  petition,  should 
have  moved  to  quash  the  writ  of  habeas  corpus,  on  the  ground 
of  the  alleged  insufficiency  of  the  petition.  But  the  form  of 
the  proceeding  is  not  now  material.  The  question  raised  by 
either  course  is  the  same,  viz.:  was  sufficient  cause  shown  to 
authorize  the  issuing  of  the  writ?  That  question  was  decided 
in  the  affirmative;  and  the  defendants  showing  no  cause  for 
detaining  the  infant,  she  was  delivered  to  her  guardian. 
[*561]  *As  the  facts  stated  by  the  petition  are  admitted  by 
the  demurrer,  we  see  no  reason  for  objecting  to  the 
opinion  of  the  Court.  After  the  second  marriage  of  the 
mother,  another  person  might  be  appointed  guardian  of  the 
])erson  of  the  infant,  according  to  the  act  of  1843.  R.  S., 
1843,  p.  608.    The  petitioner  alleges  himself  to  be  the  guardian 
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of  the  person  and  property  of  the  infant,  which  allegation  can 
only  mean,  that  he  is  the  legally  appointed  guardian  of  her 
j)erson  and  property. 

Tlie  defendants  rely  on  the  statute  of  January  the  13th, 
1845,  entitled  "An  act  for  the  relief  of  Abigail  C.  Hovey  and 
Lorenzo  D.  Hovey ^  of  Carroll  county."  Supposing  that  act  to 
be  a  public  one  (it  not  having  been  pleaded),  and  that  the  same 
is  constitutional,  of  which  we  give  no  opinion,  still  it  can  not 
benefit  the  defendants  in  this  proceeding  in  the  Circuit  Court; 
it  not  being  shown  by  them  that  they  had  given  security  to  the 
satisfaction  of  the  Probate  Court,  that  the  infant  should  be 
clothed,  and  educated,  and  reared  in  a  becoming  manner. 
Local  Laws,  1845,  p.  97. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

A.  L.  Robinson,  for  the  plaintiffs. 

H.  P,  Blddle,  for  the  defendant. 


Griggs  v.  Voorhies  and  Another,  Administrators. 

Plea  of  Release. — In  debt  on  a  writing  obligatory,  a  plea  of  release  should 

allege  that  the  release  was  under  seal. 
Witness. — Evidence  of  the  declarations  of  a  witness,  made  out  of  Court,  that 

he  is  interested  in  the  suit,  is  inadmissible  to  prove  him  incompetent. 
Same. — To  permit  a  party  to  ask  a  witness,  whom  he  had  previously  called 

and  examined,  and  whose  testimony  was  unimpeached,  whether  he  had  any 

interest  in  the  suit,  is  irregular,  but  can  not  be  assigned  for  error. 
Security  for  Costs. — In  a  suit  by  A  and  B,  administrators,  for  the  use  of 

C,  it  was  held  that  A  and  B,  if  non-residents,  might  be  required  to  give 

security  for  costs. 

ERROR  to  the  Allen  Circuit  Court. 

Sui.LiVAN,  J. — The  defendants  in  error,  as  the  administra- 
tors of  John  S.  Duryee,  deceased,  brought  an  action  of  debt 
against  Griggs  on  a  sealed  note,  executed  in  the  State  of  New 
Jersey  on  the  1st  day  of  May,  1817,  payable  one  year 
[*562]     ^after  date.     The  declaration  showed  the  suit  to  l)e 
for  the  benefit  of  C.  E.  Sturgis.    Before  the  defendant 
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pleaded,  he  moved  for  a  rule  on  the  plaintiffs  to  show  cause 
why  they  should  not  give  security  for  costs,  founded  on  an 
affidavit  stating  that  they  were  not  residents  of  the  State  of 
Indiana.  The  Court  overruled  the  motion,  and  the  defendant 
excepted. 

The  defendant  then  pleaded  six  pleas:  1,  That  the  plaintiffs 
never  were  administrators;  2,  That  the  letters  of  administra- 
tion, or  a  copy  of  them  legally  authenticated,  had  not  been 
filed  in  the  clerk's  office  of  the  Allen  Circuit  Court;  3,  A 
release  by  the  plaintiffs  to  the  defendant;  4  and  5,  Payment; 
6,  That  before  the  commencement  of  the  suit,  the  plaintiffs 
had  "settled"  said  estate,  and  had  been  fully  discharged  from 
the  further  administration  thereof,  by  the  surrogate  of  Somer- 
set county,  New  Jersey,  according  to  law,  &c.  Replications  to 
the  first,  second,  fourth,  fifth,  and  sixth  pleas,  and  a  special 
demurrer  to  the  third  plea.  The  demurrer  was  sustained. 
The  cause  of  demurrer  assigned  was,  that  the  release  pleaded 
was  not  under  seal.  The  issues  of  fact  were  tried  by  a  jury. 
Verdict  for  the  plainiiffs;  motion  for  a  new  trial  overruled; 
and  judgment  on  the  verdict. 

The  demurrer  to  the  third  plea  was  properly  sustained.  The 
plea  did  not  show  that  the  release  pleaded  was  under  seal. 
The  debt  pretended  to  be  released  was  due  by  an  instrument 
under  seal,  and  it  required  a  writing  of  equal  dignity  to 
release  it.  The  weight  of  authority  is  to  that  effect.  Co. 
Litt.,  264;  Sellers  v.  Bickford,  8  Taunt.,  31 ;  Cordwent  v.  Hunt, 
Id.,  596. 

On  the  trial,  the  plaintiffs  produced  one  Merehand  as  a  wit- 
ness, who  was  sworn  without  objection  from  the  defendant,  and 
wlio  proved  that  in  July,  1841,  he  presented  the  note  on  which 
the  suit  was  brought  to  the  defendant  for  payment;  that  the 
defendant  admitted  that  the  note  was  due  and  unpaid,  and  that 
he  would  pay  $50.00  or  $100  on  it  in  the  fall,  and  the  balance 
as  soon  as  he  was  able  to  do  so.  The  witness  further  stated 
that  the  defendant  had,  at  several  times,  acknowledged  to  him 
that  the  note  was  unpaid.  The  defendant,  who  declined  to 
cross-examine  the  witness,  then  called  one  Striker  as  a  witness. 
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by  whom  he  offered  to  prove  that  Merchand  had  ad- 
[*563]  mitted  to  him,  that  he  {Merchand)  had  *an  interest 
in  the  suit,  and  that  all  that  should  be  collected  over 
$100  would  be  his.  The  plaintiifs  objected  to  the  testimony, 
and  the  Court  excluded  it.  We  are  aware  that  there  are  cases 
in  which  it  has  been  held  that  declarations  made  by  a  witness 
out  of  Court  that  he  was  interested  in  the  suit  might  be  proved 
to  establish  his  incompetency.  1  Harr.  &  J.,  105;  2  Hayw., 
340;  1  Coxe,  277.  On  the  other  hand,  it  has  been  held  that 
such  declarations  are  inadmissible  to  prove  the  witness  incom- 
petent. It  is  said  that  the  principle  by  which  a  witness  is 
excluded  on  account  of  such  declarations  assumes  that  such 
unsworn  statements  are  true,  and  enables  an  unwilling  witness 
to  deprive  a  party  of  his  testimony  ad  libitum.  1  Stark.  Ev., 
137,  note.  In  Massachusetts  it  has  been  expressly  decided 
that  such  declarations  are  not  sufficient  to  exclude  the  witness. 
Commonwealth  v.  Waite,  5  Mass.,  261;  Pierce  x.  Chase,  8  Id., 
487.  For  the  reason  above  giveu,  we  concur  in  the  opinion 
that  such  declarations  are  inadmissible. 

After  the  defendant  had  closed  his  testimony,  the  plaintiffs 
recalled  31erchand,  the  witness  by  them  first  introduced,  and 
inquired  of  him  whether  he  had  any  interest  in  the  suit.  The 
defendant  objected  to  the  question,  but  the  Court  permitted 
the  witness  to  answer,  and  he  said  that  he  had  not.  This  was 
irregular.  There  had  been  no  testimony  introduced  by  the 
defendant  affecting  the  competency  or  impeaching  the  credi- 
bility of  the  witness.  Such  testimony  had  been  offered,  but 
had  b6en  ruled  out.  We  do  not  think,  however,  that  it  was 
such  an  error  as  should  reverse  the  judgment.  The  witness 
stood  in  the  same  condition,  as  to  his  credibility  and  his  com- 
petency, before  he  answered  the  question  as  he  did  afterwards; 
and  the  examination,  irregular  as  it  was,  could  have  no  effect 
on  the  case. 

An  exception  is  taken  to  the  declaration  on  account  of  a 
misjoinder  of  counts.  We  think  there  is  no  misjoinder.  Both 
counts  are  in  debt. 

The  judgment  must  be  reversed,  however,  on  account  of  the 
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refusal  of  the  Court  to  require  the  plaintiffs  to  give  security 
for  costs.  It  was  the  privilege  of  the  defendant,  if  he  obtained 
a  judgment  in  the  action,  to  take  judgment  against  Sturgis, 
for  whose  use  the  suit  was  brought,  for  the  costs,  if 
[*564]  *he  desired  it.  R.  S.,  1843,  p.  735.  But  ho  was  not 
compelled  to  do  so.  If  not  satisfied  with  Sturgis,  he 
had  a  right  to  require  security,  as  in  other  cases,  or  to  have 
the  suit  dismissed. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &e. 

D.  H.  Colerick  and  /.  G.  Waljjole,  for  the  plaintiff. 

W.  H.  Coombs  and  R.  Brackenridge,  for  the  defendants. 


Fitch  v.  Polke. 


Onus  Probandi. — Chancery.  A  judgment  at  law  for  a  part  of  the  purchase- 
money  of  real  estate  was  enjoined  on  the  ground  that  the  vendee  had  been 
deceived  by  the  vendor  as  to  the  title,  and  had  remained  ignorant  of  the 
defect  therein  until  after  the  rendition  of  the  judgment. 

The  answer  to  the  bill  alleged  that  the  complainant  knew  the  facts  in  the  case 
pending  the  suit  at  law,  and  pleaded  the  same  in  bar.  Held,  that  the  onua 
fyrobandi  was  on  the  defendant. 

SUIT  in  chancery  certified  from  the  Cass  Circuit  Court. 

SuLLiVAX,  J. — The  bill  in  this  case  was  filed  to  enjoin  the 
collection  of  a  judgment  at  law,  obtained  by  Polke  against 
Fitch,  on  a  note  for  $685,  the  balance  of  the  purchase-money 
for  a  section  of  land  sold  and  conveyed  by  Polke  to  the  com- 
plainant. The  bill  alleges  that,  in  the  purchase  of  said  land, 
the  complainant  was  grossly  deceived  and  defrauded  by  the 
defendant,  who  represented,  at  the  time  of  the  sale,  and  fre- 
quently before  the  sale,  that  he  had  a  good  title.  It  is  alleged 
that  the  land  belonged  to  Auhenaubee,  a  Pattawatima  Indian, 
in  his  lifetime;  that  he  died,  without  having  conveyed  said 
land,  intestate,  leaving  two  sons,  his  heirs  at  law,  one  of 
whom  is  a  minor;  that  certain  proceedings  were  had  in  the 
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Wabash  Probate  Court,  after  the  death  of  Aubenaubce,  by 
which  the  interest  of  the  minor  heir  in  and  to  said  land  was 
directed  to  be  sold;  that  a  sale  of  the  undivided  half  of  said 
section  was  made  by  the  guardian  of  the  minor  heir,  pursuant 
to  the  order  of  the  Court ;  and  that,  at  said  sale,  one  John  T. 
Douglass  became  the  purchaser;  that  said  proceedings  were 
all  irregular,  and  the  sale  under  them  was  void.     It  is  alleged 

that  Folke  had  no  title  to  the  land  except  what  he 
r*565]     ^derived  from  Douglass,  yet  that  he  conveyed  to  the 

complainant  the  entire  section,  &c.  The  complainant 
states,  that  he  was  wholly  ignorant  of  the  fact  that  Folke  had 
not  a  good  title,  until  after  the  judgment,  now  sought  to  be 
enjoined,  had  been  rendered.  The  deed  from  Polke  to  the 
complainant,  the  proceedings  in  the  Wabash  Probate  Court 
above  referred  to,  and  the  deed  from  the  guardian  of  the  minor 
heir  of  Aubenaubee,  are  made  exhibits.  An  agreement  between 
Ewing,  Walker,  and  Co.,  A.  Hamilton  and  Co.,  and  John  T. 
Douglass,  is  also  made  an  exhibit,  by  which  it  appears  that 
Ewing,  Walker,  and  Co.,  and  A.  Hamilton  and  Co.,  relinquished 
to  Douglass  all  claim  to  the  section  of  land  sold  by  Polke  to  the 
complainant;  but  what  title  or  claim  they  had  to  the  land  is 
not  shown.  The  bill  further  alleges  that  Polke  is  insolvent, 
and  has  removed  beyond  the  jurisdiction  of  this  State. 

The  answer  of  the  defendant  admits  the  sale  and  conveyance 
of  the  entire  section  of  land  as  stated  in  the  bill.  It  admits 
that  a  large  portion  of  the  purchase-money  was  paid  by  the 
complainant  at  the  time  of  the  sale,  and  that  the  judgment  at 
law,  mentioned  in  the  bill,  is  for  the  residue.  It  admits  that 
the  defendant  had  no  other  title  to  the  land  than  that  derived 
from  the  heirs  of  Aubenaubee  through  Douglass,  and  insists 
that  it  was  a  good  and  complete  title.  It  alleges  that  the  com- 
plainant was,  at  the  time  of  the  purchase,  fully  acquainted  with 
the  defendant's  title;  denies  that  any  false  representations  as 
to  the  title  were  made;  and  says  that,  pending  the  trial,  the 
complainant  filed  pleas  in  bar  of  the  note  on  which  the  judg- 
ment at  laAV  was  obtained,  and  afterwards  abandoned  the 
defense.     The  defendant  admits  that  he  does  not  reside  within 
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the  jurisdiction  of  this  State,  but  denies  the  charge  of  insol- 
vency. 

No  depositions  are  on  file;  and  the  cause  is  submitted  to  us 
on  bill,  answer,  and  exhibits. 

There  are  certain  facts  in  this  case  about  which  there  is  no 
ontroversy  between  the  parties.  It  is  agreed,  that  the  defend- 
nt  sold  to  the  complainant  the  entire  section  of  land  men- 
tioned in  the  bill,  for  the  price  of  $1,700,  and  that  all  of  the 
purchase-money  was  paid  except  the  sum  of  $685.  It 
[*566]  is  also  agreed,  that  the  laud  mentioned  is  one  of  *the 
ten  sections  of  land  granted  to  Aubenavibee  by  the 
treaty  entered  into  between  the  United  States  and  the  Pattawat- 
imas  of  the  State  of  Indiana  and  Michigan  territory,  on  the 
27th  day  of  October,  1832.  The  parties  also  agree,  that  Auben- 
aubee  died  intestate,  leaving  two  sons  who  inherited  the  land 
mentioned,, and  that  one  of  them  is  a  minor.  With  those  facts 
admitted,  the  exhibits  show  that  Police  had  title  only  to  the 
half  of  the  land.  The  title  to  the  remaining  half  is  in  the 
oldest  son  of  Aubenaubee.  It  is  therefore  not  necessary,  accord- 
ing to  this  view  of  the  case,  to  decide  whether  the  sale  of  the 
mipor  heir's  interest,  made  under  the  decree  of  the  Wabash 
Probate  Court,  be  valid  or  not.  Admitting  that  it  is  valid, 
and  that  the  proceedings  must  stand  until  they  are  reversed, 
it  is  manifest  ihoi  Police  sold  to  the  complainant  land  for  which 
ue  had  no  title. 

We  are  satisfied,  therefore,  that  this  is  a  proper  case  for  the 
interference  of  a  Court  of  equity.  It  appears  that  the  com- 
plainant was  deceived  by  the  false  representations  of  the  ven- 
dor as  to  his  title,  and  that  he  remained  ignorant  of  the  fact 
that  the  vendor  had  not  a  good  title,  until  after  the  rendition 
of  the  judgment  at  law.  This  excuse  for  not  defending  at  law 
is  sufficient  to  authorize  the  interference  of  a  Court  of  equity. 
Williams  v.  Lee,  3  Atk.,  223;  Simpson  v.  Hart,  1  J.  C.  R.,  98; 
Shelmire  v.  Thompson,  2  Blackf.,  270.  The  defendant,  it  is 
true,  alleges  that  the  complainant  knew  all  the  facts  of  the  case 
as  well  pending  the  suit  at  law  as  he  did  when  he  filed  his  bill, 
and  that  he  pleaded  the  same  matter  in  bar  of  the  action  at 
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law;  but  no  proof  of  the  allegation,  although  the  proof  was 
within  his  reach  if  the  allegation  be  true,  has  been  adduced. 
Bowser  v.  Bliss,  May,  term,  1845. 

Tlie  Court  rendered  a  decree  enjoining  the  judgment,  and  for 
costs. 

C.  Fletcher,  0.  Butler,  S.  Yandes,  and  W.  Wright,  for  the 
complainant. 

/.  B.  Niles  and  H.  Cooper,  for  the  defendant. 


[*567J  *Brewer  v.  Murray. 

Appeal  from  Justice. — An  appeal  lies  to  the  Circuit  Court  from  the  final 
judgment  of  a  justice  of  the  peace,  however  informal  the  judgment  may  be. 

Witness. — If  A,  the  surety  in  a  replevin  bond,  be  a  material  witness  for  the 
plaintiff  in  the  action  of  replevin,  the  Court  should  permit  another  surety  to 
be  substituted  by  the  plaintiff  in  A's  place. 

APPEAL  from  the  Porter  Circuit  Court. 

Dewey,  J. — Brewer  commenced  an  action  of  replevin  against 
Murray,  before  a  justice  of  the  peace.  The  affidavit,  filed  by 
the  plaintiff,  stated  his  claim  to  a  pair  of  oxen  (describing  them 
by  their  colour),  and  to  a  yoke,  ring,  and  staple.  The  writ 
was  issued  accordingly.  The  justice  rendered  a  judgment  as 
follows:  "It  is  considered  that  the  plaintiff  take  nothing  by 
his  suit;  but  that  he  return  the  goods  and  chattels  described  in 
the  affidavit  to  the  defendant,  according  to  law;  and  that  the 
defendant  recover  of  the  plaintiff  his  costs  of  suit."  The  plain- 
tiff appealed.  The  Circuit  Court,  on  the  motion  of  the  defend- 
ant, dismissed  the  appeal,  on  the  ground  "that  there  was  no 
sucli  judgment  rendered  by  the  justice  as  authorized  an  appeal." 

We  see  no  ground  on  which  this  decision  can  be  sustained. 
Tlie  statute  authorizes  appeals  generally  from  the  judgments  of 
justices  of  the  peace.  The  judgment  in  the  record  is  not  so 
I'ormal  as  it  might  have  been,  but  it  is  a  judgment,  and  a  final 
one  against  the  plaintiff.  Had  it  contained  nothing  but  that 
the  phiintiff  should  take  nothing  by  his  suit,  and  that  the 
delendant  should  recover  costs,  an  appeal  would  have  lain  from 
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it.  It  is  of  very  little  importance  what  may  be  the  form  of  a 
justice's  judgment,  so  far  as  the  aj^peal  is  concerned.  The  trial 
in  the  Circuit  Court  is  de  novo;  and  that  Court  renders  its  own 
judgment  according  to  the  merits  of  the  cause. 

A  bill  of  exceptions  shows  that  the  replevin-bond,  taken  by 
the  constable,  was  filed  in  the  Circuit  Court  among  the  papers 
of  this  cause;  that  the  surety  of  the  plaintiff  in  that  bond  (J. 
B.  Brewer)  was  a  material  witness  for  him;  that  before  the 
motion  to  dismiss  was  made,  the  plaintiff  moved  the  Court 
for  leave  to  substitute  another  surety  in  the  place  of  J.  B. 
Brewer;  that  he  offered  one  Storer  for  that  purpose, 
[*568]  he  *being  in  Court  and  assenting  to  the  change,  and 
being  admitted  by  the  defendant  to  be  competent  as  a 
surety.  The  defendant  objected  to  the  substitution,  and  the 
Court  overruled  the  motion. 

The  question  here  raised  does  not  strictly  belong  to  this  cause 
in  its  present  shape;  but  as  it  will  probably  present  itself  in 
the  future  progress  of  the  action,  it  may  as  well  be  settled  now. 
We  think  the  motion  should  have  been  granted.  It  is  custom- 
ary with  Courts  to  restore  the  competency  of  a  witness,  who 
has  become  interested  in  consequence  of  being  a  surety  for  a 
party  in  an  instrument  growing  out  of  a  cause,  by  substituting 
another  surety  in  his  place.  A  defendant  has  been  allowed  to 
change  his  bail,  for  the  purpose  of  using  the  first  bail  as  a 
witness.  Anon.  2  Chitt.  R.,  103.  So,  upon  a  defendant's 
'Icpositing  money  enough  to  cover  the  debt  and  costs,  the  name 
of  his  bail  has  been  stricken  out  of  the  bail-piece,  and  the  per- 
son thus  exonerated  rendered  competent  as  a  witness  for  him. 
Bailey  v.  Hole,  3  C.  &  P.,  560.  And  in  Bailey  v.  Bailey,  1 
Bingh.,  92,  which  was  an  action  of  replevin,  one  of  the  sureties 
in  the  replevin-bond  being  a  material  witness  for  tlie  plaintiff, 
another  person  was  substituted  as  surety,  by  order  of  the  Court. 
In  none  of  these  cases  was  the  consent  of  the  opposite  party  to 
the  change  asked  or  given. 

Fer  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

J.  B.  Xi/es  and  A.  L.  Oshorn,  for  the  appellant. 
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Hart  and  Others  v.  Woods. 

Auction  Sale — Statute  of  Fraitds. — At  a  public  sale  of  town-lots,  a  lot 
WiiB  struck  off  to  a  person  for  a  certain  sum,  and  a  memorandum  of  the  pur- 
chase was  made  at  the  time,  by  the  clerk  of  the  sale,  in  the  sale-book.  Hdd, 
that  the  sale  was  valid  under  the  statute  of  frauds. 

Vendor  and  Purchaser — Set-Ofp. — The  vendor  of  the  lot  so  sold  after- 
wards tendered  a  good  conveyance  in  fee  for  the  lot  to  the  vendee,  if  he 
would  pay  the  purchase-money,  or  allow  the  same  on  a  note  held  by  him 
on  the  vendor.  The  tender  was  refused.  Held,  in  a  suit  on  the  note  by  the 
assignee  of  the  vendee,  (the  assignment  having  been  made  after  the  tender), 
that  said  purchase-money  was  a  legal  matter  of  set-off. 

[*569]         ^APPEAL  from  tlie  Henry  Circuit  Court. 

Blackford,  J.  —  This  was  an  action  of  debt 
brought  by  Woods  as  assignee  of  one  Lewis,  on  a  sealed  note 
executed  by  the  defendants,  Hart  and  others,  for  the  pay* 
ment  of  money.  The  cause  was  submitted  to  the  Court  on 
the  following  agreed  case: 

The  note  on  which  this  suit  is  brought,  was  given  in  par' 
payment  of  the  purchase-money  of  certain  real  estate  in  Henry 
county,  bought  by  Hart  and  Tate,  two  of  the  defendants,  oi 
John  Lewis,  the  plaintifi*'s  assignor.  The  purchase  was  made 
and  a  title-bond  executed,  on  the  1st  of  December,  1838.  Bj 
the  agreement  of  the  parties,  possession  of  the  estate  was 
not  given  till  the  1st  of  October,  1839.  The  State  and  countjt 
tax  on  the  real  estate  for  1839  was  $17.00,  which,  to  preven/ 
its  collection  by  law,  was  paid  in  1840  by  the  defendants,  prior 
to  the  assignment  of  the  note.  In  March,  1839,  the  defend- 
ants laid  off  a  portion  of  said  estate  into  town  lots,  and,  during 
said  year,  the  lots  were  sold  at  public  vendue,  and,  at  the  sale, 
lot  No.  5,  in  block  No.  1,  was  struck  off  to  Leiois  for  the  sum 
of  $78.00,  a  memorandum  of  which  purchase  was  made  at  the 
time,  by  the  clerk  of  the  sale,  in  writing  in  the  sale  book.  At 
the  time  of  such  purchase,  the  legal  title  to  the  whole  of  said 
real  estate  was  still  in  Lewis,  who  subsequently  conveyed  the 
whole  of  it  to  Hart  and  Tate  agreeably  to  the  requisitions  of 
the  title-bond.     The  other  defendants  are  partners  in  the  pur- 
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chase.  Subsequently  to  the  sale,  and  prior  to  the  assignment 
of  the  note,  a  good  warranty  deed  in  fee-simple  for  the  lot  was 
duly  executed  and  tendered  to  Lewis,  if  he  would  pay  said  pur- 
chase-money or  allow  the  same  on  said  note.  He  refused  thus 
to  receive  the  deed,  saying  that  the  residue  of  said  note  had  not 
been  paid  when  due.  The  defendants  are  still  willing  and 
ready  to  deliver  said  <leed  on  the  condition  aforesaid.  It  is 
agreed,  that  if  said  two  sums  are  valid  set-oifs  to  said  note,  the 
judgment  shall  be  for  the  plaintiff  for  ^194.45;  but  if  those 
sums  ought  not  to  be  set  oif,  then  the  judgment  for  the  plain- 
tiff shall  be  for  $318.45. 

The  Court  gave  judgment  for  the  plaintiff  for  $295.76. 

In  fixing  the  amount  of  the  judgment,  the  Court 
[*570]     allowed  *the  defendants  the  sum  paid  by   them  for 
taxes  with   interest,  but  rejected  their  claim  for  the 
purchase-money  of  the  lot. 

The  only  question  here  is,  were  the  defendants  entitled,  as  a 
set-off,  to  the  $78.00,  the  price  of  the  lot  bought  by  Leioisf 

The  sale  of  the  lot,  we  think,  was  valid  under  the  statute  of 
frauds.  The  clerk  of  the  sale,  in  making  the  memorandum  of 
purchase,  acted  as  the  agent  of  the  buyer  as  well  as  of  the  seller. 
It  was  necessary  for  the  defendants  in  this  case,  before  they 
could  demand  payment  of  the  lot,  to  tender  a  conveyance  for 
the  same  on  being  paid  the  price.  Tiiis  tender  was  made;  and 
when  the  vendee  refused  to  accept  tlie  conveyance,  and  pay  the 
purchase-money  or  allow  the  amount  on  the  note,  be  became 
liable  to  a  suit  for  the  purchase-money.  That  being  the  case, 
the  price  of  the  lot  must,  as  a  debt  due  from  the  vendee  to  the 
defendants,  be  a  legal  matter  of  set-off  in  this  suit. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

S.  W.  Parker,  for  the  appellants. 

R,  M,  Cooper,  for  the  appellee. 
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Clark  and  Others  v.  The  State,  on  the  Relation  of  The 
State  Bank. 

Sheriff's  Bond. — In  debt  on  a  sheriff's  bond,  the  defendants  are  not  entitled 
to  oyer  of  the  approval  of  the  bond  by  the  judges ;  such  approval  being  no 
part  of  the  bond. 

Same — Damages. — On  the  execution  of  a  writ  of  inquiry  in  such  suit,  after  a 
demurrer  to  the  replication  assigning  breaches  has  been  overruled,  the 
quantum  of  the  relator's  damages  caused  by  the  breaches,  is  the  only  subject 
of  inquiry. 

APPEAL  from  the  Hendricks  Circuit  Court. 

Sullivan,  J. — Debt  by  the  appellee  against  the  appellants 
on  the  official  bond  of  Clark,  late  sheriff  of  He^idricks  county. 
The  suit  was  brought,  under  the  statute  of  1838,  on  the  pen- 
alty of  the  bond.  The  defendants  in  the  Circuit  Court  craved 
oyer  of  the  bond  and  condition,  which  was  granted.  They 
also  craved  oyer  of  the  attestation  of  the  bond  and  its 
approval  by  the  associate  judges  of  the  county.  The 
[*571]  ^plaintiff  replied  that  there  were  no  subscribing  wit- 
nesses to  the  bond,  and,  to  the  demand  of  oyer  of  the 
approval  of  the  bond  by  the  judges,  demurred.  The  Court  sus- 
tained the  demurer;  and  that  is  the  first  error  complained  of. 

The  Court  did  not  err  in  sustaining  the  demurrer.  The 
defendants  were  entitled  to  oyer  of  the  bond  and  condition, 
and,  if  the  bond  had  been  attested,  of  the  attestation  also; 
but  the  approval  by  the  judges  is  no  part  of  the  bond.  That 
was  a  collateral  matter  wholly  independent  of  the  execution 
of  the  bond,  and  equally  accessible  to  the  defendants  as  to  the 
plaintifiT. 

The  defendants  then  pleaded  performance  generally.  The 
plaintifiT  replied  assigning  as  breaches,  1,  That  Clark,  on  &c., 
failed  and  neglected  to  return  a  certain  writ  of  venditioni 
exponas,  issued  out  of  the  clerk's  office  of  Hendricks  county  in 
favour  of  the  relator  against  Stiles  and  Boswell,  and  directed 
and  delivered  to  him,  whereby  he  was  commanded,  &c.;  2, 
That  Clark  fiiled  to  pay  over  a  large  sum  of  money,  to  wit, 
the  sum  of  S500,  collected  by  virtue  of  said  execution  ;  and  3, 
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That  said  Clark  willfully,  corruptly,  and  fraudulently,  failed 
to  make  sale  of  certain  property  seized  by  virtue  of  said  execu- 
tion and  sufficient  to  satisfy  the  same,  which  would  have  been 
purchased  had  he  offered  the  same,  bidders  being  then  and 
there  present,  &c.  Demurrer  to  the  replication,  assigning 
special  causes  of  demurrer  to  each  breach;  and  judgment  on 
the  demurrer  for  the  plaintiff.  Writ  of  inquiry  awarded; 
damages  assessed  by  a  jury;  and  judgment  accordingly. 

We  perceive  no  error  in  overruling  the  demurrer  to  the 
replication.  The  appellants  contend  that  there  were  three 
replications  to  the  plea,  and  a  demurrer  to  each,  and  that  the 
Court  gave  judgment  on  one  of  the  issues  only,  and  left  the 
other  two  undecided.  There  is  some  confusion  in  the  record, 
but  we  understand  the  pleadings  to  be  as  we  have  above  stated 
them,  and  think  the  demurrer  was  correctly  overruled. 

At  the  execution  of  the  writ  of  inquiry,  the  defendants 
offered  no  testimony;  and  the  plaintiff  having  closed,  the 
Court  instructed  the  jury  "that  the  demurrer  to  the  breaches 
in  the  replication  admitted  the  truth  of  the  facts  stated  in 
them,  and  that  all  the  jury  had  to  do  when  they  retired,  was 
to  assess  such  damages  as  the  plaintiff  was  entitled  to 
[*572]  recover,  *from  the  proof  made  of  the  actual  damage 
the  relator  had  sustained,  by  said  Clark's  failing  to 
make  sale  of  the  property  levied  on."  To  that  instruction  the 
defendants  excepted.  The  instruction  was  correct.  The  de- 
murrer of  the  defendants  admitted  the  facts,  and  that  which  is 
admitted  on  the  record  need  not  be  proved.  This  did  not 
prevent  the  defendants  from  appearing  and  contesting  the 
amount  of  damage  sustained  by  the  relator.  They  might 
have  introduced  testimony  in  mitigation,  and  the  jury  would 
have  been  requiretl  to  assess  the  damages  accordingly.  Chinn 
et  al.  v.  Perry,  2  Blackf ,  268. 

We  are  of  opinion  that  there  is  no  error  in  the  case. 

Per  Curiam. — The  judgment  is  affirmed  with  three ^er  cent, 
damages  and  costs. 

C.  C.  Nave,  for  the  appelhints. 

C.  Fletcher,  0.  Butler,  and  S.  Vandes,  for  the  appellee. 
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Dennis  v.  Dennis,  on  Appeal. 

IN  a  suit  in  chancery  for  dower,  it  must  appear  that  the 
complainant's  husband  was  seised  of  the  premises  at  some 
time  during  the  coverture,  or  she  can  not  recover. 


Walls  v.  The  State. 

Concealed  Weapons. — If  a  person,  not  being  a  traveler,  carry  a  pistol  con  • 
cealed  about  his  person,  he  is  guilty  of  an  indictable  offense.  His  motivo 
for  carrying  the  pistol  is  immaterial. 

ERROR  to  the  Union  Circuit  Court. 

Dewey,  J. — Indictment  for  carrying  concealed  weapons. 
One  count  charges  the  defendant  below  with  carrying  a  dirk 
concealed  about  his  person;  and  another  alleges  that  he  carried 
a  pistol  concealed  in  his  pocket.  Plea,  not  guilty;  verdict, 
guilty  and  a  fine  of  $20;  judgment  accordingly. 

On  the  trial,  evidence  was  given  tending  to  prove  that  the 
defendant,  not  being  a  traveler,  carried  a  six  barrel  pistol 
about  his  person,  which  he  frequently  exhibited  as  "a  kind 
of  curiosity."  The  defendant  prayed  the  Court  to 
[*573]  instruct  the  *jury  that  if  they  believed,  from  the  evi- 
dence, the  defendant  carried  the  pistol  merely  for  the 
purpose  of  exhibiting  it  as  a  curiosity,  they  should  find  him 
not  guilty.     The  Court  refused  so  to  instruct. 

There  was  no  error  in  that  refusal.  First,  because,  for 
aught  that  appears  of  record,  there  might  have  been  evidence 
enough  to  convict  the  defendant  on  the  first  count  of  the  indict- 
ment for  carrying  a  concealed  dirk.  And,  secondly,  because, 
if  the  defendant,  not  being  a  traveler,  carried  a  pistol  con- 
cealed, lie  was  guilty  of  the  oifense  prohibited  by  the  statute. 
R.  S.,  1843,  p.  982.  His  motive  for  or  intention  in  carrying 
it  constituted  no  part  of  the  ofi'ense,  and,  of  course,  had  nothing 

■  (624) 


NOVEMBER  TERM,  1845.  573-74 

Abbott  V.  Warriner. 

to  do  with  his  guilt  or  innocence  of  the  fact  charged — that  of 
carrying  the  pistol  concealed.  If  he  exhibited  his  pistol  so 
frequently  that  it  could  not  be  said  to  be  concealed,  that  was 
another  matter;  but  it  was  a  fact  exclusively  for  the  jurv  and 
was  not  embraced  by  the  instruction  asked  for. 

Fe7-  Curiam. — The  judgment  is  affirmed  with  costs. 

./.  B.  Sleeth  and  J.  Ryman,  for  the  plaintiff. 

A.  A.  Hammond  and  8.  Major,  for  the  State. 


Abbott  v.  Warriner. 

I'^OREiGN  Attachment,  Bah,. — The  defendant  in  foreign  attachment  D?ay 
plead  in  abatement  without  filing  special  bail. 

ERROR  to  the  Decatur  Circuit  Court. 

Blackford,  J. — A  writ  of  foreign  attachment  was  issued  iu 
October,  lb41,  in  favour  of  Warriner  against  the  lands,  &c., 
of  Abbott.  Publication  was  duly  made  and  proved,  and  the 
cause  continued  until  the  fall  term  of  the  Court,  in  November, 
1842.  The  defendant,  at  said  term  in  1842,  without  giving 
special  bail,  moved  the  Court  for  leave  to  file  a  plea  in  abate- 
ment. The  substance  of  the  plea  was  that  at  and  before 
the  filing  of  the  affidavit,  and  the  issuing  of  the  attachment, 
and  ever  since,  the  defendant  was  a  resident  of  the  State  of 
Indiana.  The  plea  was  sworn  to.  The  motion  for  leave  to 
file  this  plea  was  refused.  Special  bail  was  then  put 
["^•574]  *in  by  the  defendant.  There  were  pleas  in  bar  filed 
on  which  issues  were  joined.  The  cause  was  tried, 
and  judgment  rendered  for  the  plaintiff. 

We  think  the  Court  erred  in  refusing  the  defendant  leave  to 
file  the  plea  in  abatement.  It  was  necessary  for  the  defendant 
to  put  in  special  bail,  in  order  to  have  his  property  released 
pending  the  suit,  or  to  enable  him  to  plead  in  bar,  R.  S., 
1838,  p.  80.  But  there  can  be  no  reason  why  a  motion  to 
quash  the  writ  should  not  be  made,  or  a  ])lea  in  :ti>:it(M\u'Mt 
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filed,  without  the  giving  of  special  bail ;  and  the  statute  doe? 
not  require  it. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
leraanded,  &c. 

1.  H,  Kiersted,  for  the  plaintiff. 


Shiel  v.  Ferriter. 

SciBK  Facias  —  Execution. — A  suggestion  in  a  scire  facias  for  execution 
against  real  estate  on  a  justice's  transcript,  that  it  was  made  known  to  the 
justice  that  the  defendant  had  lands  in  the  county  subject  to  execution,  is 
sufBcient  after  trial  and  judgment  for  the  plaintiff". 

Same — Evidence  of  Ownership. — Proof  in  such  case  that  the  defendant 
was  living  on  forty  acres  of  land  in  the  county,  claiming  the  same  as  hia 
own,  is  prima  fade  evidence  that  he  was  the  owner  of  the  land. 

Practice. — A  trial  in  such  suit  without  an  issue  is  erroneous. 

Same. — That  the  justice's  transcript  was  filed  in  the  clerk's  office,  and  recorded, 
is  a  material  averment  in  such  scire  facias,  and,  if  denied,  must  be  proved. 

ERROR  to  the  JJamilion  Circuit  Court. 

Dewey,  J. — Scire  facias  on  the  transcript  of  a  justice's 
judgment  and  proceedings  for  execution  against  real  estate. 
The  writ  alleges  the  rendition  of  the  judgment  by  the  justice; 
the  issuing  of  an  execution  thereon,  and  the  return  of  the 
same  "no  goods  found;"  the  filing  in  the  clerk's  office,  and 
the  recording  of  a  certified  transcript  of  the  justice's  judg- 
ment and  proceedings.  It  also  contains  this  suggestion, 
namely:  "Whereas,  also,  it  has  been  made  known  to  the 
justice  that  said  Patrick  Shiel  (the  defendant)  has  lands  and 
tenements  subject  to  execution  in  Hamilton  county."  The 
parties  appeared  and  went  to  trial  before  the  Court 
[*575]  without  *any  answer  whatever  to  the  scire  facias 
appearing  of  record.  The  plaintifi*  produced  a  cer- 
tified transcript  of  the  judgment  and  proceedings  of  the 
justice  as  it  is  alleged  in  the  scire  facias  (but  it  did  not 
appear  that  the  transcript  had  been  filed  in  the  clerk's  office 
or  recorded.)     He  also  proved  that  the  defendant  was,  at  the 
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time  of  the  trial,  and  had  been  for  five  years  before,  living  on 
forty  acres  of  land  in  Hamilton  county,  claiming  it  as  his  own. 
The  Court  gave  a  judgment  of  execution  in  favour  of  the 
plaintiff. 

It  is  contended  by  the  plaintiff  in  error,  that  the  scire  facias 
is  defective  for  not  containing  a  sufficient  suggestion,  that  the 
defendant  had  land  subject  to  execution  at  the  time  of  the 
issuing  of  the  Avrit;  and,  also,  that  the  proof  of  his  ownership 
of  land  was  not  sufficient. 

The  statute  noAv  in  force  is,  that  a  scire  facias  upon  a  justice's 
transcript  to  bind  real  estate,  shall  contain  a  suggestion  that 
the  judgment-debtor  has  lands  or  tenements  within  the  proper 
county,  liable  to  execution;  and  that  such  suggestion  shall  be 
supported  by  satisfactory  proof,  or,  on  failure  thereof,  judgment 
of  nonsuit  shall  be  entered.  E>.  S.,  1843,  p.  888.  Had  there 
been  a  demurrer  to  the  scire  facias,  perhaps  the  allegation 
respecting  the  defendant's  ownership  of  land  would  not  have 
been  sufficient;  but  after  trial  and  judgment,  we  think  the 
objection  to  the  form  of  the  suggestion  comes  too  late. 

As  to  the  proof  of  the  defendant's  ownership  of  land,  evi- 
dence that  he  was  in  open  possession  of  real  estate,  was  prima 
facie  enough  to  show  that  he  was  the  owner. 

The  judgment  must,  however,  be  reversed.  There  was  a 
trial  without  an  issue,  which  was  erroneous.  But  had  all  the 
material  allegations  of  the  scire  facias  been  at  issue,  the  result 
must  have  been  the  same.  The  writ  pro])erly  contains  an  aver- 
ment that  the  justice's  transcript  was  filed  in  the  clerk's  office 
and  recorded.  Of  this  averment  there  was  no  proof.  The  evi- 
dence, therefore,  was  not  sufficient  to  authorize  the  judgment 
of  execution. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

W.  W.  Wick  and  L.  Barbour,  for  the  plaintiff. 
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[*576]  *DuMONT  V.  Lockwood. 

Trovtir — Practick. — An  objection  to  a  dnclarntion  in  trover  becaose  the 
venue  is  wrong,  can  be  made  only  on  Rpecial  demurrer. 

ERROR  to  the  Clinton  Circuit  Court. 

Dewey,  J. — Dumont  commenced  an  action  of  trover  aj^ainst 
Lockicood  in  the  Clinton  Circuit  Court,  layinj^  tlie  venue  in  Casa 
county.  The  defendant  pleaded  not  it^uilty,  upon  which  there 
was  issue.  The  cause  was  continued  several  times,  when,  on 
the  motion  of  the  defendant,  the  Court  dismissed  the  action  on 
the  ground  of  a  supposed  want  of  jurisdiction. 

We  think  the  Court  was  mistaken  in  supposing  they  had  no 
jurisdiction  of  the  cause.  Tlie  statute  of  jeofails,  which  was  in 
force  when  the  action  was  commenced,  adopts  the  act  of  16  and 
17  Car.,  2,  c.  8.  R.  S.,  1838,  p.  456.  The  EnrjUfih  statute 
enactB,  that  no  judgment  shall  be  reversed  or  arrested  "for  tlint 
there  is  no  right  venue,  so  as  the  cause  was  tried  by  a  jury  of 
the  proper  county  or  place  where  the  action  is  laid;"  and  one 
clause  of  our  present  statute  of  jeofails,  which  was  in  force 
when  the  cause  was  dismissed,  contains  a  similar  provision.  R. 
S.,  1843,  pp.  714,  715.  It  has  been  held,  that  the  statute  of 
Car.,  2,  cured  a  wrong  venue,  if  there  had  been  a  verdict  in  the 
county  where  the  action  was  laid  or  brought.  Craft  v.  BoUe, 
1  Saund.,  246,  248,  u.  3.  And  even  in  a  local  action  brought 
and  tried  in  a  wrong  county,  the  defect,  if  it  appear  of  record, 
is  aided  by  the  same  statute.  A  demurrer,  however,  will  reacli 
it.  Id.,  241,  c,  n.  6;  Mayor  of  London  v.  Cole,  7  T.  R.,  583. 
So,  also,  a  local  action  may,  by  the  consent  of  the  parties 
appearing  of  record,  be  tried  in  another  foiintv.  1  Oliitt.  PI., 
268.  And  in  transitory  actions  like  this,  a  wrong  venue  in  a 
declaration  is  mere  matter  of  form,  and  can  be  reached  only  1  y 
a  special  demurrer.  Brir/r/s  v.  The  Nantucket  B'l.nk,  5  Mass. 
R.,  94;  Gilbert  v.  The  Nantucket  Bank,  Id.,  97.  These  author- 
ities suffice  to  show  that  tlie  Circuit  Court  of  Clinton  county 
lijid    inrlsdiction  of   this  cause,  and   tliat  its   dismission  was 
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[*577]        ^Per  Curiam, — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 
H.  P.  Biddle,  for  the  phiiiitiff. 
D.  Ilace  and  \V.  Wright,  for  the  defendant. 


The  State,  on  the  Relation  of  Robinsox,  v.  Burnside  and 
Others,  in  Error. 

AN  execution  issued  by  a  justice  of  the  peace,  reciting  a 
judgment  rendered  by  him  for  $102,  with  interest  and  costs, 
was  lield  to  be  valid,  llie  State,  ex  rel.  Likens,  v.  Westbrook  ei 
ah,  May  term,  1844. 


GiVENS   V.    BUEGET. 

Void  Contract. — The  promise  of  a  purchaser  of  United  Slates*  land  to  pay 
a  person  for  an  improvement,  which  the  latter  had  made  on  the  land  before 
the  purchase,  is  valid  under  the  statute  of  1834.(a) 

ERROR  to  the  Jasper  Circuit  Court. 

Blackford,  J. — This  was  an  action  of  assumpsit  in  which 
Burget  was  the  plaintiff.  Plea,  the  general  issue.  The  cause 
was  submitted  to  the  Court,  and  judgment  rendered  for  the 
plaintiff. 

The  facts  in  this  case  necessary  to  be  noticed  are  as  follows: 
Tiie  ])laintifF,  in  1839  or  1840,  made  an  improvement  on  a 
(]iiarter  section  of  land  owned  by  the  United  States.  The  im- 
])rovement  consisted  in  plowing  a  few  acres  of  the  land  in  a 
))i-;urie,  and  inelosing  with  a  fence  the  land  so  plowed.  In 
1841,  the  defendant  bought  said  quarter  section  of  land  of  the 
United  States,  and  took  possession  of  it.     In  1843,  the  ])lain- 


(a)Burni  V.  JTerr,  4  Tnd.,  207. 
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tiff;  defendant,  and  one  Pomeroy,  being  together,  the  latter 
offered  to  let  the  defendant  have  certain  rails  (about  four  hun- 
dred), if  he  would  pay  the  plaintiff  for  said  improvement. 
The  defendant  then  agreed  to  pay  for  the  improvement,  and 
afterwards  made  use  of  the  rails. 

The  promise,  as  appears  by  the  briefs  of  the  counsel 
[*578]     of  the  ^parties,  was  made  to  Burget,  but  the  considera- 
tion, except  the  improvement,  moved  from  Pomeroy. 

Assuming  the  consideration  which  moved  from  Pomeroy,  to 
be  insufficient  to  support  the  promise,  the  plaintiff  would  fail 
as  the  law  was  when  the  case  of  Boston  v.  Dodge,  1  Blackf ,  19, 
was  decided.  But  after  that  case  a  statute  passed,  and  which 
was  in  force  when  the  defendant's  promise  was  made,  which 
enacts,  "That  no  contract  made  in  consideration,  either  in 
whole  or  in  part,  of  the  sale  of  any  interest,  real  or  supposed, 
in  or  to  any  land  belonging  to  the  United  States,  or  for  the 
occupancy  thereof,  or  any  improvement  made  thereon,  shall, 
for  that  cause,  be  avoided  or  impeached,"  &c.  Stat.,  1834,  p. 
60.  There  can  be  no  doubt  but  that  under  this  statute,  the 
plaintiff  has  a  right  to  recover,  though  it  be  considered  that 
there  was  no  consideration  for  the  promise  but  the  imj^rove- 
ment  on  the  laud  made  by  the  plaintiff. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

D.  />.  Pratt,  for  the  plaintiff. 

A.  L.  Robinson  and  H.  P.  Biddle,  for  the  defendant. 


Van  Vacter  v.  McKillip. 

Challenge  of  Juror. — A  petit  juror  being  challenged  stated  on  oath,  that 
he  did  not  know  but  that  lie  had  formed  an  opinion  in  the  ca«e  from 
rumour;  but  that  he  thought  his  opinion  would  readily  yield  to  the  evi- 
dence, if  it  should  differ  from  the  rumour  he  had  heard.  Held,  that  ilie 
challenge  was  not  sustained. 

Criminal  Conversation. — Case  lies  for  criminal  conversation  with  the 
plaintiff's  wife. 
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Witness. — Whether  the  testimony  of  a  witness  is  rendered  suspicious  by  any 
of  the  facts  proved,  is  a  question  not  for  the  Court,  but  for  the  jury. 
[*579]    Cbim.  Con.,  Evidence  in  Mitigation. — *In  a  suit  for  crim.  con., 
evidence  that  tlie  plaintiff  is  ill-terupered,  and  that  previously  to 
the  illicit  intercourse  charged,  lie  and  his  wife  lived  unhappily,  and  occa- 
sionally came  to  blows,  is  inadmissible  in  mitigation  of  damages. 
Pkactice. — The  admission  of  immaterial  evidence  (the  merits  of  the  cause 
having  been  fully  tried)  can  not  be  assigned  for  error. 

APPEAL  from  the  Union  Circuit  Court. 

Sullivan,  J. — Case  by  lIcKiUlp  against  Van  Vacter  for 
enticing  away  and  debauching  the  plaintiff's  wife.  There 
were  two  counts  in  the  declaration;  the  first  was  for  criminal 
conversation ;  the  second  was  for  enticing  away,  &c.  The 
defendant  pleaded,  first,  not  guilty ;  and  to  the  second  count,  he 
pleaded  that  the  plaintiff's  wife  left  his  house  by  and  with  his 
leave  and  consent,  and  not  by  or  with  the  advice  or  procure- 
ment of  the  defendant.  Replication  in  denial  of  the  second 
plea,  and  issue.     Verdict  and  judgment  for  the  plaintiff. 

During  the  impanneling  of  the  jury,  one  Josiah  Bennett  who 
was  called  to  serve  as  a  juror,  was  challenged  by  the  plaintiff, 
and  was  required  to  answer  questions  on  oath  touching  his 
competency  to  serve  as  juror.  Being  interrogated  as  to  his 
having  formed  an  opinion  in  the  case,  he  answered  "that  he 
did  not  know  but  that  he  had  formed  an  opinion  in  the  case 
from  rumour,"  whereupon  the  plaintiff  waived  his  challenge. 
The  defendant  then  objected  to  Bennett,  and  Bennett  being  fur- 
ther interrogated  said,  "that  he  thought  his  opinion  would 
readily  yield  to  the  evidence,  if  it  should  differ  from  the  rumour 
he  had  heard."  The  Court  overruled  the  objection  to  the  juror, 
and  he  was  thereupon  sworn  to  try  the  cause.  The  defendant 
excepted.  The  defendant's  objections  to  the  judgment  of  the 
Circuit  Court  on  this  point,  are  fully  answered  by  the  opinion 
of  this  Court  in  the  case  o^  Mc Gregg  v.  The  State,  4  Blackf., 
101  We  adhere  to  the  decision  there  made,  that  an  opinion, 
founded  merely  on  report,  where  there  is  no  proof  of  ill-will  to 
eithej  -ji  tne  parties;  or  where  the  opinion  is  not  so  firmly  set- 
tled as  to  justify  a  belief  that  the  juror  would  not  do  justice  in 
the  case;  is  not  sufficient  to  disqualify  him  from  serving. 
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The  next  error  assigned  is,  that  the  Court  refused  to  give 
the  foHowing  instruction  to  the  jury,  viz.:  If  the  defendant 
entered  upon  the  premises  of  the  plaintiif  and  de- 
[*580]  bauched  the  ^plaintiif 's  wife,  the  jury  shoukl  find  for 
the  defendant  on  the  ground  that  the  action  should 
have  been  trespass  and  not  case.  The  instruction  was  correctly 
refused.  Though  it  is  usual  to  declare  in  trespass  vi  et  armis 
for  criminal  conversation,  &c.;  yet,  as  the  consequent  loss  of 
society  is  the  ground  of  action,  the  plaintiff  is  still  at  liberty  to 
declare  in  case.     1  Chitt.  PI.,  134. 

After  the  testimony  was  closed,  the  Court,  on  motion  of  the 
plaintiff,  insti'ucted  the  jury  substantially,  that  the  plaintiff,  to 
8U])port  his  action,  must  prove  a  marriage  in  fact;  that  he  must 
prove  the  adulterous  intercourse,  or  that  the  defendant  enticed 
away  the  plaintiff's  wife,  either  of  which  would  support  the 
action;  that  circumstantial  evidence  would  be  sufficient,  and 
that  the  jury  were  to  judge  of  the  circumstances,  and  of  tlie 
credibility  of  the  witnesses;  that  the  defendant  might  defeat 
the  charge  of  criminal  conversation,  by  showing  that  the  con- 
nection had  taken  place  with  the  privity  or  consent  of  the 
plaintiff;  and  that  he  might  defeat  the  second  count  by  show- 
ing that  the  plaintiff's  wife  left  his  house  by  his  leave;  and 
that  the  defendant  might  prove  in  mitigation  of  damages  the 
loose  character  of  the  plaintiff's  wife,  &c.  The  defendant 
thereupon  moved  the  Court  to  give  certain  instructions  to  the 
jury  which  were  refused,  and  which  refusal  constitutes  the 
third  error  assigned.  We  are  of  opinion  that  the  Court  com- 
mitted no  error,  in  refusing  the  instructions  asked,  for  which 
the  judgment  should  be  reversed.  We  do  not  feel  called  upon 
to  examine,  in  this  opinion,  the  instructions  seriatim,  especially 
as  the  plaintiff  in  error  insists  only  upon  two  of  them, —  the 
fourth  and  the  eleventh. 

The  fourth  instruction  asked  and  refused  was  as  follows, 
viz.:  If  the  jury  believe  that  the  supposed  discovery  of  the 
wife's  adultery  was  made  by  the  children  of  the  plaintiff,  and 
was  not  communicated  to  him  until  a  quarrel  took  place 
between  the  plaintiff's  wife  and  his  children,  it  is  a  circum- 
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stance  to  throw  suspicion  on  their  testimony.    The  Court,  very 

correctly,  refused  the  instruction  as  asked.     They  had  no  right 

to  instruct  the  jury,  tliat  the  circumstance  referred  to  would 

hrow  suspicion  on  the  testimony  of  the  witnesses.     That  Avas 

or  the  jury  to  consider.    It  might  be  explained  so  as  to  have  no 

weight  whatever.     The  Court,  moreover,  had  already 

*581]     ^informed  the  jury  that,  of  the  circumstances  and  of 

the  facts  stated  by  the  witnesses,  and  of  the  credit  to 

be  given  to  their  testimony,  they  were  the  judges.    The  quarrel 

between  the  witnesses  and  the  plaintiff's  wife,  and  the  delay  to 

communicate  to  the  plaintiff  the  discoveries  made,  until  after 

the  quarrel,  were  circumstances  in  the  case  embraced  by  the 

instruction  given. 

The  eleventh  instruction  asked  was  in  the  following  words, 
viz.:  "If  the  jury  believe  that  the  plaintiff  is  an  ill-tempered 
man,  and  that  previously  to  any  illicit  intercourse  between  the 
plaintiff's  wife  and  the  defendant,  the  plaintiff  and  his  wife 
lived  together  unhappily,  and  occasionally  came  to  blows,  these 
are  circumstances  which  the  jury  may  consider  in  mitigation 
of  damages."  There  are  many  facts  and  circumstances  which 
the  defendant,  in  an  action  of  this  kind,  may  show  in  mitiga- 
tion of  damages;  but  we  have  met  with  no  case  in  which  it  has 
been  decided  that  a  bad  temper,  or  the  occasional  collisions  that 
may  take  place  between  husband  and  wife,  in  consequence  of 
the  bad  temper  of  either  or  both  of  them,  afforded  the  slightest 
extenuation  to  the  guilt  of  a  seducer.  The  ebullitions  of  pas- 
sion soon  pass  away,  and  domestic  peace  and  comfort,  though 
interrupted  temporarily,  are  not  destroyed.  They  inflict  no 
"wound  on  the  husband's  honour.  Why,  then,  should  those 
momentary  outbreaks  of  feeling  mitigate  the  damages  for  an 
injury  that  forever  destroys  his  domestic  enjoyment,  and  inflicts 
a  wound  upon  his  honour  that  can  not  be  healed?  What  excuse 
can  the  seducer  find  in  such  unhappy  discords  for  his  guilt? 
If,  by  artfully  taking  advantage  of  them,  he  draws  the  wife  off 
from  her  allegiance  to  her  husband,  and  weans  her  afl^ection 
from  him  entirely,  does  it  not  rather  aggravate  than  extenuate 
the  injury?     The  Court  did  not.  err  in  refusing  the  instruction. 
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There  is  one  other  point  in  the  case  to  which  the  plaintiflF  in 
error  has  called  our  attention.  On  the  trial  of  the  cause,  the 
plaintiff  below  was  allowed  to  prove,  without  objection,  that 
the  defendant  had  fled  to  avoid  the  service  of  process  in  this 
case.  It  appeared  to  the  Court,  however,  as  a  bill  of  excep- 
tions informs  us,  that  the  process  was  served  in  the  county 
of  Union,  whereupon  the  plaintiff  offered  in  evidence  a  writ 
issued  in  the  case  directed  to  the  sheriff  of  Marshall 
[*582]  ^county,  and  a  return,  indorsed  thereon,  that  he  had 
served  it  on  the  defendant.  To  the  introduction  of 
the  writ  and  return,  the  defendant  objected.  We  think  the 
whole  of  the  testimony  relative  to  the  absence  of  the  defendant 
was  immaterial.  It  had  no  bearing  whatever  on  the  merits, 
and  we  must  presume  had  no  effect,  one  way  or  another,  upon 
the  minds  of  the  jury.  The  case  having  been  fully  tried  upon 
the  merits,  we  can  not,  according  to  previous  decisions  of  this 
Court,  disturb  the  judgment  because  testimony  upon  an  imma- 
terial point  was  not  excluded. 

Per  Curiam. — The  judgment  is  affirmed  with  three  per  cent. 
damages  and  costs. 

J.  S.  Reid,  S.  W.  Parker,  and  C.  H.  Test,  for  the  appellant. 

J.  Yaryan,  J.  S.  Newman,  and  J.  Rariden,  for  the  appellee. 


The  State  v.  Wilder,  in  Error. 

INDICTMENT  against  a  justice  of  the  peace  for  failing  to 
return  to  the  clerk's  office,  &c.,  a  certificate  of  the  solemnization 
of  a  marriage,  &c.  Held,  that  an  averment  as  to  a  license 
having  issued  was  unnecessary,  and  should  be  rejected  as  sur- 
plusage.    The  State  v.  McWhinney,  5  Blackf.,  364. 
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Woodruff  v.  Dobbins  and  Others. 

Delivery-Bond. — In  debt  on  a  delivery-bond,  a  plea  relying  on  the  parol 
agreement  of  the  plaintiff,  dispensing  with  the  defendant's  performance  of 
the  condition  of  the  bond,  is  bad. 

Accord, — An  accord  can  not,  in  any  case,  be  pleaded  in  bar,  unless  it  be  exe- 
cuted. 

ERROR  to  the  Hancock  Circuit  Court. 

Blackford,  J. — This  was  an  action  of  debt  on  a  delivery- 
bond,  the  condition  of  which  was,  that  Dobbins  should  deliver, 
at  eleven  o'clock  on  a  certain  day,  and  at  a  certain  place,  a 
certain  horse,  which  had  been  levied  on,  &c.  There 
[*583]  *are  three  pleas  in  bar,  but  it  is  only  necessary  to 
notice  the  third.  That  plea  states,  that  Dobbins  was 
prevented  by  the  plaintiff  from  delivering  the  horse  at  the 
time  and  place  appointed,  in  this,  viz.,  that  at  eight  o'clock  on 
the  day  fixed  for  the  delivery,  the  plaintiff  fraudulently  repre- 
sented to  Dobbins,  that  there  was  no  necessity  for  delivering 
the  horse  at  the  time  and  place  appointed,  and  that  he  would 
take  other  property  than  the  horse  at  two-thirds  of  its  fair 
value  in  discharge  of  the  judgment  and  costs;  that  Dobbins 
assented  thereto,  and  tendered  to  the  plaintiff  such  other  pro}>- 
trty,  which  the  plaintiff,  from  eight  o'clock  till  three  o'clock 
t)f  said  day,  agreed  to  accept,  but  at  three  o'clock  he  refused  to 
receive  the  same;  and  that  at  three  o'clock  of  said  day,  Dob- 
bins had  the  horse  at  the  place  ready  to  deliver,  but  that  the 
sheriff  was  not  there,  &c.  General  demurrer  to  this  plea,  and 
judgment  for  the  defendants. 

The  plea  demurred  to  is  insufficient.  It  is  not  a  plea  of 
accord  and  satisfaction,  as  the  property  agreed  to  be  taken  in 
discharge  of  the  judgment  and  costs  was  not  received  by  the 
plaintiff'.  An  accord  can  not,  in  any  case,  be  pleaded  in  bar 
unless  it  be  executed.  Bac.  Abr.  tit.  Accord  and  Satisfaction. 
Allen  V.  Harris,  1  Ld.  Raym.,  122.  Whether  if  the  plea  had 
alleged  the  property  to  have  been  received,  it  would  have  been 
good,  is  a  question  not  belonging  to  the  case. 
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The  plea  merely  sets  up  a  parol  agreement  made  by  tlie 
plaintiif,  dispensing  with  the  defendants'  performance  of  an 
agreement  under  seal.  The  law  is  settled  that  this  can  not  be 
done,  because  matters  which  are  contracted  for  by  deed  can 
not  be  dissolved  except  by  deed.  Thomspon  v.  Brown,  7 
Taunt.,  656;  Cordwent  v.  Hunt,  8  Taunt.,  596.  The  latter 
case  was  as  follows:  The  plaintiif,  lessee  of  a  farm,  covenanted 
with  the  defendant,  his  lessor,  to  fetch  and  bring  all  such 
materials  as  should  at  any  time  during  the  continuance  of  the 
term  be  wanted  in  erecting  a  threshing  mill;  which  mill  the 
defendant  covenanted  with  the  plaintiff  to  erect  during  the  con- 
tinuance of  the  term,  for  the  use  of  the  lessee  and  the  occupiers 
of  an  adjoining  farm.  The  defendant  pleaded,  first,  that 
within  a  reasonable  time  from  the  date  of  the  indenture,  and 

during  the  continuance  of  the  term,  he  began  to  pro- 
[*584]     vide  the  necessary  materials  for  erecting  the  *mill, 

and  whilst  he  was  so  doing,  the  plaintiff  desired  him 
not  to  erect  the  same,  but  to  refrain  from  so  doing  until  he 
should  be  requested  by  the  plaintiff;  and,  lastly,  a  plea  of  leave 
and  license  during  the  term.  These  pleas  were  held  to  be  bad 
on  special  demurrer.  This  case,  which  is  founded  on  Thomp- 
son V.  Brown,  above  cited,  is  decisive  of  the  one  before  us. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Caus« 
remanded,  &c. 

W.  W.  Wick  and  L.  Barbour,  for  the  nlaiutiff. 


Newhouse  and  Another  v.  Hill. 

TiTi^E-BoND — Ejectment — Injunction. — Held,  that  a  bill  in  chancery  filed 
by  the  obligee  of  a  title-bond  in  possession  of  the  premises,  to  enjoin  an 
action  of  ejectment  brought  on  the  demise  of  the  obligor's  grantee,  should 
allege  that  possession  of  the  premises  had  been  demanded  of  the  com- 
plainant before  the  action  of  ejectment  was  brought.  Held,  also  (as  the 
complainant  was  to  have  the  title  when  he  paid  the  purchase-money),  that 
the  bill  should  aver  that  the  purchase-money  had  been  paid. 

Same — Mokt(;a({E. — The  obligee  of  such  bond  mortgaged  it  to  A,  and  the 
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latter  afterwards  obtained  the  legal  title  to  the  premises  from  the  obligor 
and  gave  up  the  bond  to  him.  Held,  that  a  bill  filed  by  the  mortgagor 
against  the  mortgagee  and  obligor  to  set  aside  that  transaction  between 
the  defendants  could  not  be  sustained ;  the  transaction  not  being  of  any 
injury  to  the  complainant. 
Same. — A  prayer  in  such  bill,  that  the  mortgagee  be  decreed  to  file  a  bill  of 
foreclosure  against  the  complainant,  is  mere  surplusage. 

[*585]     *ERROR  to  the  Allen  Circuit  Court. 

Blackford,  J. — Hill  filed  a  bill  in  chancery  against 
Newhouse  and  Robinson,  in  1842. 

The  bill  states  that  Hill  was  the  owner  of  two  certificates 
for  tracts  of  canal  land,  and  of  a  title-bond  for  twenty  acres 
of  land,  part  of  another  tract  of  canal  land;  that  the  title- 
bond  was  executed  by  Robinson  to  Hill,  and  contained  a  con- 
dition that  if  Hill  should  pay  Robinson  $90.00,  as  therein 
mentioned,  and  should  also,  whenever  Robinson  should  pay 
the  State  the  amount  due  on  the  tract  of  land  of  which  the 
twenty  acres  were  a  part,  pay  him  $22.50,  with  interest,  Rob- 
inson would,  on  receiving  a  patent,  make  Hill  a  deed  for  the 
twenty  acres  of  land;  that  Hill  had  paid  the  §90.00,  and  was 
ready  to  pay  the  $22.50,  with  interest,  whenever  requested ; 
that  Hill  mortgaged  his  said  two  canal  certificates  and  the 
title-bond  to  Newhouse,  to  secure  the  payment  of  a  certain 
debt,  &c.;  that  Newhouse  afterwards  prevailed  on  Robinson  to 
pay,  or  paid  himself,  the  amount  due  the  State  on  tlie  tract  of 
land  of  which  the  twenty  acres  were  a  part,  and  fraudulent!}- 
procured  from  Robinson,  who  had  notice  of  all  the  circum- 
stances, a  deed  for  the  twenty  acres  of  land  without  Hill's 
knowledge;  that  Newhouse,  on  getting  the  legal  title  from 
Robinson,  as  aforesaid,  gave  up  to  him  the  title-bond;  and 
that  Newhouse  has  brought  an  action  of  ejectment  to  put  Hill 
out  of  possession.  The  prayer  is  that  the  transaction  men- 
tioned in  the  bill,  between  Newhouse  and  Robinson,  be  set 
uside;  that  Newhouse  file  a  bill  of  foreclosure  against  Hill; 
and  that  the  action  of  ejectment  be  enjoined. 

Demurrer  to  the  bill;    demni-rer   overruled;    and   a  decree 
rendered  for  the  complainant,  as  ])rayed  for  by  the  bill. 

The  Court  erred  in  overruling  the  demurrer.     The. bill  doe? 
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not  make  out  a  case  to  authorize  the  action  of  ejectment  to  be 
enjoined,  first,  because,  by  omitting  to  allege  that  the  posses- 
sion of  the  premises  had  been  demanded  of  the  complainant 
before  the  action  was  brought,  it  does  not  appear  but  that  he 
has  a  defense  at  law  to  that  action ;  and,  secondly,  because  it 
omits  to  allege  a  payment  or  tender  of  the  $22.50,  with  inter- 
est, which  were  due  as  a  part  of  the  purchase-money  for  the 

twenty  acres  of  land. 
[*586]  ^Again,  the  statement  in  the  bill  as  to  the  convey- 
ance of  the  legal  title  by  Robinson  to  Newhouse  of  the 
twenty  acres  of  land,  and  the  giving  up,  by  the  latter  to  the 
former,  of  the  title-bond  for  the  same,  does  not  show  a  trans- 
action by  which  Hill  could  be  injured,  or  of  Avhich  he  ought  to 
complain.  He  has  the  game  right  to  file  a  bill  against  New- 
house  to  redeem  that  he  had  before,  after  having  paid  or  ten- 
dered the  mortgage-debt,  &c.;  and,  besides,  upon  the  payment 
or  tender,  he  may  now  obtain  from  Newhouse  a  legal  title  to 
the  twenty  acres  of  land. 

The  prayer  of  the  bill  that  Newhouse  be  decreed  to  file  a  bill 
to  foreclose  is  mere  surplusage.  Newhouse  must  be  at  liberty 
to  file  such  bill  or  not  as  he  may  think  proper. 

Per  Curiam. — The  decree  is  reversed  with  costs.  Cause 
remanded,  &c. 

D.  Wallace,  for  the  plaintiffs. 

B.  Brackenridge,  for  the  defendant. 


Kindle  and  Others  v.  The  State,  on  the  Relation,  &c. 

County  Treasurer's  Bond. — Debt  on  a  county  treasurer's  bond.  Breaches 
assigned  in  the  declaration :  1,  That  the  treasurer  did  not  make  settlement 
with  the  county  auditor,  Ac;  2,  That  he  did  not  pay  over  the  State  revenue, 
&o.  I'leas:  1,  Not  guilty;  2,  Performance,  in  general  terms.  Held,  that 
the  pleas  were  bad. 

Same — Change  of  Law. — If  after  a  county  treasurer  has  given  bond,  with 
sureties,  for  the  discharge  of  his  duties,  the  law  respecting  county  treasu- 
rers be  changed,  by  extending  the  time  for  their  making  settlements  and 
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payments,  &c.,  and  the  said  treasurer  fail  to  discharge  his  duties  under  the 
new  law,  he  and  his  sureties  will  be  liable  on  their  bond. 

ERROR  to  the  JIadison  Circuit  Court. 
Sullivan,  J. — Debt  on  a  county  treasurer's  bond.  Tlie 
declaration  sets  out  that  to  the  bond  sued  on  there  was  a 
condition  annexed,  whereby,  after  reciting  that  James  A. 
Kindle  had  been  elected  to  the  office  of  treasurer  of  Madison 
county,  it  was  stipulated  that  if  the  said  Kindle  should  and 
would  pay  over,  according  to  law,  all  moneys  that  might 
come  into  his  hands  for  State,  county,  road,  or  other  purposes, 
during  his   continuance  in  office,  then   said    bond   should   be 

void — otherwise,  to  remain   in  full  force,  &c.      The 
[*587]     first  breach  ^assigned  is,  that   although  a  duplicate 

was,  on,  &c.,  made  out  by  tiie  auditor  of  Madison 
county,  and  delivered  to  said  Kindle,  and  although  Kindle,  as 
treasurer  of  said  county,  did  then  and  there  take  upon  himself 
the  collection  of  the  taxes  assessed  in  said  county  for  the  year 
1843  according  to  said  duplicate,  <&c.;  yet  Kindle,  as  treasurer 
of  said  county,  did  not  on  the  second  Monday  of  January,  1844, 
he  still  being  treasurer,  make  settlement  with  the  auditor  of 
said  county,  and  make  return  of  delinquencies,  &c.,  according 
to  law,  but  wholly  neglected  so  to  do.  The  second  breach  is, 
that  Kindle,  as  such  treasurer,  collected  the  sum  of  $4,000,  as 
part  of  the  taxes  for  the  year  1843,  for  State  purposes ;  yet  he 
did  not  on  the  fourth  Monday  of  January,  1844,  nor  at  any 
other  time,  pay  the  same  or  any  part  thereof  to  the  Treasurer 
of  State,  as  by  law  he  was  required  to  do,  ttc.  Kindle  filed 
two  pleas:  1st,  Not  guilty  of  the  several  breaches  assigned; 
2d,  Performance  of  the  conditions  of  the  bond.  One  of  the 
defendants,  Adam  Pence,  filed  a  general  demurrer  to  the  dec- 
laration, and  three  of  the  defendants,  Young,  Nelson,  and 
Vineyaixl,  filed  special  demurrers  to  the  declaration.  The 
remaining  defendants,  Pugh,  McAllister,  and  Joseph  Pence, 
craved  oyer,  &c.,  and  pleaded,  1st,  Kon  est  factum;  2d,  Not 
guilty  of  the  breaches  assigned ;  3d,  Performance,  &c.  The 
plaintiff  filed  a  general  demurrer  to  K  udle^s  pleas;  a  replica- 
tion to  the  first  plea  of  Pugh.  J^lcAlUsler,  and  Joseph  Pence, 
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and  demurrers  to  their  second  and  third  pleas.  The  demurrers 
of  Young,  Ne/son,  Vineyard,  and  Adam  Pence,  to  the  declara- 
tion were  overruled ;  and  the  demurrers  of  the  plaintiff  to  the 
])leas  of  Kindle,  and  to  the  second  and  third  pleas  of  Pugh, 
McAllister,  and  Joseph  Pence,  were  sustained.  Kindle,  Adam 
Pence,  Young,  Nelson,  and  Vineyard,  who  failed  to  plead  fur- 
ther, were  defaulted,  and  a  writ  of  inquiry  as  to  damages  against 
them  was  awarded.  The  issue  on  the  plea  of  non  est  factum, 
and  tlie  inquest  of  damages  against  those  in  default,  were,  hy 
consent  of  parties,  submitted  to  the  Court  for  trial  and  assess 
ment,  and  final  judgment  for  the  plaintiff  was  awarded  agains*, 
all  the  defendants. 

The  demurrers  to  the  pleas  of  Kindle,  and  to  the  second  anct 
third  pleas  of  Pugh,  McAllister,  and  Joseph  Pence,  were  cor 
rectly  sustained.  The  plea  of  not  guilty  to  the  breaches 
[*588]  here  ^assigned,  forms  no  certain  issue.  A  plea  that 
tenders  no  issue  is  substantially  bad.  The  plea  of  per- 
formance, pleaded  as  it  was  in  general  terms,  was  also  bad  as 
being  no  response  to  the  breach.  The  plaintiff  having  set  out 
the  condition  of  the  bond,  and  assigned  breaches  in  his  declar- 
ation, specified  the  particular  delinquencies  for  which  the  suit 
was  brought.  The  plea  should  have  answered  the  breaches 
assigned,  that  an  issue  might  have  been  formed  without  the 
plaintiff  again  spreading  upon  the  record  the  particular  breach 
complained  of.     Steph.  on  PI.,  336,  7. 

The  important  question  in  this  cause — arising  upon  the 
demurrers  to  the  declaration — remains  to  be  considered. 
The  bond  was  entered  into  on  the  12th  of  August,  1841,  at 
which  time  the  law  required  the  county  treasurer  to  make 
settlement,  &c.,  with  the  county  auditor  on  the  second  3Ionday 
in  January,  annually,  and  to  pay  over  to  the  Treasurer  of 
State  the  money  collected  for  State  purposes,  on  or  before  the 
fourth  3Ionday  oi  January  in  each  year,  &c.  Acts  of  1841,  p. 
31.  By  the  revenue  act  of  1842,  the  law  was  so  changed  that 
the  time  of  settlemp.nt  with  tiie  county  auditors,  was  thereafter 
to  be  the  third  Monau^  ^i'  February,  and  the  time  of  paying  the 
revenue  for  State  purpose.  *^o  the  treasurer  of  State,  the  first 
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3Ionday  in  March,  anniuiUy.  The  act  of  1843,  R.  S.,  p.  220, 
sections  68  and  69,  restored  the  second  Monday  of  January  as 
the  time  of  settlement  witli  the  county  auditor,  and  the  fourth 
Monday  of  January  as  the  time  of  paying  over  to  the  State 
treasurer  the  moneys  due  for  State  revenue;  and  this  latter  act 
was,  by  the  15th  section  of  the  act  entitled  "An  act  in  relation 
to  the  printing  and  distribution  of  the  Revised  Statutes,"  ap- 
proved February  13,  1843,  declared  to  be  in  force  from  and 
after  the  1st  day  of  MareJt  next  following.  Laws  of  1843,  p. 
45.  It  is  contended  that  the  law  in  force  at  the  time  the  bond 
sued  on  was  executed,  was  a  part  of  the  contract  between  the 
obligors  and  the  State,  and  that  the  act  of  1842,  by  which  the 
times  at  which  the  county  treasurers  were  to  settle  with  the 
county  auditors,  and  to  make  payment  to  the  treasurer  of  State, 
were  changed,  was  in  the  nature  of  a  contract  between  the  payee 

and  the  principal  obligor  iu  a  bond  to  extend  the  time 
[*589]     of  *performance,  without  the  consent  of  the  sureties, 

and  that  therefore  the  latter  are  discharged. 
County  treasurers  are  elected  for  a  term  of  three  years,  and 
before  entering  into  office,  they  are  required  to  give  bond  for 
»he  faithful  performance  of  their  duties  "according  to  law." 
The  counsel  for  the  plaintiffs  in  error  contend,  that  the  law  in 
force  at  the  time  of  the  contract  is  the  law  which  is  to  govern 
the  treasurer  in  the  discharge  of  his  duties  through  his  whole 
term;  on  the  other  hand,  the  defendant's  counsel  insist  that 
the  Legislature  may,  from  time  to  time,  make  such  changes  in 
the  revenue  laws  as  the  public  good  requires;  and  that  the 
treasurers,  according  to  the  terms  of  their  bonds,  are  bound  to 
observe  and  obey  them.  We  think  the  defendant's  counsel 
have  taken  the  right  view  of  the  question.  The  contract  refers 
to  laws  that  may  be  passed  during  the  term  for  which  tin- 
treasurer  holds,  as  well  as  to  the  law  in  force  at  the  time  it  was 
entered  into.  It  is  not  necessary  now  to  inquire,  whether  laws 
may  not  be  passed  by  a  Legislature  for  the  relief  of  the  princi- 
pal obligor  in  a  bond,  the  effect  of  which  would  be  to  discharge 
the  sureties.  This  case  does  not  call  for  the  consideration  of 
that  question.  The  law  relied  upon  in  this  case,  as  effecting 
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the  discbarge  of  the  sureties,  is  a  general  law,  having  resped 
only  to  the  times  of  settlement  with  the  authorized  agents  of 
the  government.  As  to  such  a  matter,  we  think  the  Legisla- 
ture intended,  and  the  bond  contemplates,  that  the  law  may  be 
modified  as  experience  shall  show  the  public  good  demands. 
But  if  we  admit  that  the  law  in  force  at  the  time  of  the  exe- 
cution of  the  bond,  is  the  law  contemplated  by  the  contract, 
according  to  which  the  treasurer's  duties  were  to  be  discharged, 
we  are  still  of  opinion  that  the  act  of  1842  does  not  destroy 
the  contract.  That  act  we  consider  as  directory  only  to  the 
agents  of  the  government,  and  does  not  affect  the  undertaking 
of  the  sureties.  This  view  of  the  statute  is  strengthened  by 
what  the  Supreme  Court  of  the  United  States  says  in  the  cases 
of  The  United  States  v.  Kirkpatrick  et  al.,  9  Wheat.,  720,  736 ; 
and  The  United  States  v.  Vanzandt,  11  Wheat.,  184,  190. 
Those  cases  are  not,  in  all  respects,  similar  to  the  case  under 
consideration,  yet  the  question  arose  in  each  of  them,  whether 
a  failure  on  the  part  of  the  government  to  require  a 
[*590]  ^settlement  with  a  holder  of  public  moneys,  at  the 
times  designated  by  the  law  in  force  when  the  bond 
was  entered  into,  did  not  discharge  the  sureties  from  all  liabil- 
ity for  defalcations  made  after  the  designated  periods.  In  both 
cases,  the  Court  held  that  those  provisions  of  the  law,  relative 
to  the  periods  of  settlement,  were  created  by  the  government 
for  its  own  protection,  and  to  regulate  the  conduct  of  its  own 
officers.  They  are  merely  directory,  says  the  Court,  to  such 
officers,  and  constitute  no  part  of  the  contract  with  the  sureties. 

The  defendant  in  error  insists,  also,  on  the  act  of  February 
13,  1843,  above  cited,  by  which  the  times  of  settlement  and 
payment  were  restored  to  tlie  periods  as  they  were  fixed  by  law 
at  the  date  of  the  contract,  as  conclusive  against  the  plaintiffs 
in  error.  We  do  not  think  it  necessary,  however,  to  place  this 
case  on  that  ground,  as  the  defendants  are  clearly  liable  irre- 
spective of  that  statute. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

H.  and  H.  Bronm,  and  W,  W.  Wick,  for  the  ])]aintiffs. 

II.  0^  Neal,  W..  Quarks,  and  /.  //,  Bradley,  for  the  defendant. 
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CoLsoN  V.  The  State. 

Indictment — Statute. — If  to  a  statute  on  which  an  indictment  is  founded 

there  be  an  exception  in  a  subsequent  statute,  the  exception  need  not  be 

negatived  in  the  indictment. 
License. — To  authorize  a  pei-son  to  pell  foreign  merchandise  without  license, 

he  must  have  received  it  in  exchange  for  articles  of  his  manufacturing,  or 

for  products  of  his  own  agriculture. 
Same. — An  indictment  for  selling  foreign  merchandise  without  license  for 

money,  is  not  sustained  by  proof  that  the  mei'chandise  was  sold  for  produce. 

ERROR  to  the  Union  Circuit  Court. 

Blackford,  J. — Indictment  for  vending  foreign  merchan- 
dise without  license.  The  charge  alleged  in  the  indictment  is, 
''that  the  defendant,  on,  &c.,  in  eighteen  hundred  and  forty- 
three,  in  Union  county,  &c.,  not  having  a  license,  &c.,  sold  to 
Anderson  Sutton,  at  and  for  the  sum  of  six  and  a  fourth  cents, 
one-fourth  of  a  pound  of  pepper,  the  same  not  being  the  pro- 
duct of  the  United  States"  &c.  Plea,  not  guilty- 
[*591]  *Cause  submitted  to  the  Court,  and  judgment  for  the 
State.  A  motion  by  the  defendant  for  a  new  trial  was 
overruled. 

It  was  proved  on  the  trial  that  in  1843,  in  Uriion  county, 
&c.,  Anderson  Suttori  purchased  of  the  defendant  a  quarter  of  a 
pound  of  pepper,  for  the  price  of  five  cents,  which  he  paid  for 
in  produce,  not  money ;  that  the  defendant  was  a  citizen  of  said, 
county ;  that  he  kept  some  groceries  which  he  received  in 
exchange  for  the  products  of  agriculture,  a  part  of  which  he 
raised  on  his  own  farm,  and  the  balance  of  which  he  received 
in  exchange  for  groceries  of  his  neighbours;  and  that  the  pep- 
per in  question  was  received  by  the  defendant  in  that  way. 
There  was  no  other  material  evidence. 

Subsequently  to  the  statute  prohibiting  the  sale  of  foreign 
merchandise,  on  which  this  indictment  is  founded,  a  statute, 
was  passed  saying,  "that  citizens  of  this  State  who,  in  exchange 
for  articles  of  their  manufacturing  or  products  of  agriculture, 
receive  groceries,  dye  stuffs,  oils,  paints,  or  cloths,  may,  and 
they  are  hereby  authorized  to,  sell  the  same  within  their  jjroper 
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county  without  procuring  a  license  therefor."  R.  S.,  1843,  p. 
1052.  The  indictment  is  not  objectionable  for  omitting  to 
state,  that  the  pepper  had  not  been  received  by  the  defendant 
in  exchange  for  articles  of  his  manufacturing,  &c.,  the  excep- 
tion being  in  a  separate  statute.  It  was  for  the  defendant  to 
show  that  he  came  within  the  exception.  The  King  v.  Hall 
1  T.  R.,  320. 

We  do  not  think  the  defendant  proved  that  his  sale  of  the 
pepper  without  license,  was  protected  by  the  last  named  stat- 
ute ;  because  it  did  not  appear  that  he  had  received  the  pepper 
for  articles  of  his  manufacturing  or  for  products  of  his  own 
agriculture. 

A  new  trial,  however,  ought  to  have  been  granted  as  the  sale 
of  the  pepper,  according  to  the  indictment,  was  for  money,  but 
according  to  the  evidence  it  was  for  produce.  The  statement 
that  the  sale  was  for  money,  was  descriptive  of  the  offense  and 
should  have  been  proved  as  laid. 

Per  Curiam. — The  judgment  is  reversed.  Cause  remanded, 
<&c. 

J.  Ryman,  for  the  plaintiff. 

A.  A.  Hammond,  for  the  State. 


[*592]  *The  State  v.  Vawter. 

Abortion — Indictment. — In  an  indictment  for  administering  medicine  to 
procure  abortion,  the  name  of  the  medicine  need  not  be  stated,  nor  need 
tlie  medicine  be  described  as  noxious.(a) 

ERROR  to  the  Johnson  Circuit  Court. 

Blackford,  J. — This  is  an  indictment  for  administering 
medicine  to  produce  miscarriage,  &c.  The  charge  in  the 
indictment  is,  "that  the  defendant,  on,  &g,,  at,  &c.,  did  felon- 
iously, willfully,  and  unlawfully,  administer  to  one  Lucinda 
Hill,  then  and  there  being  pregnant  with  a  child,  a  large  quan- 

(a)Carter  v.  Tlie  Stale,  2  Ind.,  617. 
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tity  of  medicine  with  intent  thereby  feloniously,  &c.,  to  procure 
the  miscarriage  of  said  Lucinda  Hilly  the  administering  said 
medicine  to  said  Lucinda  Hill  not  then  and  there  being  neces- 
sary to  preserve  the  life  of  said  Lucinda  Hill,  contrary  to  the 
statute,  &c. 

The  Circuit  Court  quashed  the  indictment. 

The  objection  made  to  the  indictment  is,  that  it  neither 
names  the  medicine  administered,  nor  states  that  it  was  noxious. 

The  language  of  the  statute  is,  that  "every  person  who  shall 
willfully  administer  to  any  pregnant  woman  any  medicine, 
drug,  substance,  or  thing  whatever,  or  employ  any  instrument, 
&c.,  with  intent  thereby  to  procure  the  miscarriage  of  any 
woman,"  &c.  This  statute,  so  far  as  the  present  case  is  con- 
cerned, is  similar  to  the  2d  section  of  the  statute  of  43  of  Geo., 
3;  and  it  has  been  held  that  on  the  trial  of  an  indictment  on 
that  section,  the  name  of  the  medicine  administered  need  not 
be  proved;  that  the  question  is,  whether  the  prisoner  adminis- 
tered any  matter  or  thing  to  the  woman  with  intent  to  procure 
abortion.  Bex  v.  Phillips,  3  Campb.,  73.  If  the  name  of  the 
medicine  need  not  be  proved,  there  seems  to  be  no  good  reason 
for  naming  it  in  the  indictment.  It  is  also  decided  in  the  case 
just  referred  to,  that  the  indictment  need  not  describe  the  med- 
icine as  noxious. 

We  think  the  indictment  ought  not  to  have  been  quashed. 

Pe7'  Cvriam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &g. 

A.  A.  Hammond,  S.  Major,  and  F.  M.  Finch,  for  the  State. 

W.  Quarks  and  J.  H.  Bradley,  for  the  defendant. 


[*593]  *MuNLY  V.  The  State,  in  Error. 

THE  defendant's  right,  in  the  case  of  an  indictment,  to 
challenge  a  juror  peremptorily,  remains  oj^en  until  the  juror  is 
sworn.  See  Beauchamp  v.  The  State,  6  Blackf.,  299 ;  1  Chitt. 
C.  L.,  545;  HooJcer  v.  The  State,  4  Ohio,  348. 
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Morrison  v.  Cones. 

Revoking  Letters  op  Administration — Pleading. — If  an  administrator 
be  sued  for  a  debt  of  the  intestate,  and,  after  the  commencement  of  the  suit, 
his  letters  of  administration  be  revoked,  he  may  plead  such  revocation  in 
bar  of  the  further  maintenance  of  the  action. 

Same. — If  such  plea  be  filed  before  any  continuance  of  the  cause,  the  form, 
viz..  That  the  plaintiff  ought  not  further,  &c.,  because  he  (the  defendant), 
says  that  since  the  commencement  of  the  suit,  &c.,  is  proper. 

ERROR  to  the  Hancock  Circuit  Court. 

Blackford,  J. — Joseph  Cones  brought  an  action  of  debt 
against  George  L.  3Ior7-ison  and  William  Doench,  administrators 
of  the  estate  of  Edward  A.  Fanning,  deceased.  The  suit  was 
founded  on  a  note  executed  by  the  intestate. 

The  declaration  was  filed  on  the  6th  of  August,  1841.  Be- 
fore any  continuance  of  the  suit,  to  wit,  at  the  August  term, 
1841,  of  the  Court,  and  on  the  18th  of  August,  1841,  Morrison 
pleaded  in  bar  as  follows:  That  the  plaintiff  ought  not  fur- 
ther to  maintain  the  action  against  him,  because  he  says  that 
since  the  commencement  of  the  suit,  and  before  this  day,  to 
wit,  on  the  10th  of  August,  1841,  at,  &c.,  the  Probate  Court 
of  Hancock  county  revoked  and  annulled  the  letters  of  admin- 
istration before  that  time  granted  by  said  Probate  Court  to 
said  3Iorrison  of  the  goods  and  chattels  of  Edward  A.  Fanning, 
deceased;  and  this  he  is  ready  to  verify;  wherefore  he  prays 
judgnient  if  the  plaintiff  ought  further  to  maintain  his  action 
against  him.     This  plea  was  sworn  to  by  3Iorrison. 

General  demurrer  to  the  plea,  and  the  demurrer  sustained. 

Afterwards  3Iorrison  made  default,  and  judgment  was 
rendered  against  him  for  a  certain  sum,  to  be  levied  of  the 

goods  of  the  intestate,  &c. 
[*594]  *This  judgment  is  erroneous.  If  a  person  sued 
as  administrator  of  an  estate  be  not  such  adminis- 
trator, he  may  plead  in  bar  of  the  action  that  he  is  not 
administrator.  2  Phill.  Ev.,  363.  So,  in  the  case  before  us, 
alter  the  revocation  of  the  letters  of  administration,  Ilorrison 
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being  no  longer  administrator  of  Farming's  estate,  might 
plead  the  fact  of  such  revocation  in  bar  of  the  further  main- 
tenance of  the  action. 

The  plea  being  filed  before  any  continuance  of  the  suit,  the 
form,  viz..  That  the  plaintiff  ought  not  further,  &c.,  because 
he  (the  defendant),  says  that  since  the  commencement  of  the  suit, 
&c.,  is  proper. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

W.  J.  Peaslee,  J.  Morrison,  and  S.  Major,  for  the  plaintiff. 


Stevens  v.   Lodge. 


Distress  For  Rent. — The  goods  of  a  stranger  found  on  demised  premises 
are  liable  to  be  distrained  lor  rent,  unless  they  be  such  as  are  specially 
exempted  by  the  common  law,  or  by  the  statute  regulating  distress  for  rent. 

Same — Mortgage. — Goods  were  mortgaged  by  a  tenant  of  real  estate  to  a 
stranger,  and  were  left  in  the  former's  possession  on  the  premises  by  an 
agreement  in  the  mortgage.  Held,  that  the  facts  that  the  mortgage  was 
recorded,  and  that  the  landlord  had  made  no  objection  to  the  goods  remaiii- 
ing  on  the  premises,  were  no  evidence  that  the  goods  were  on  the  premise-s 
with  the  landlord's  consent. 

Same. — The  landlord's  claim  on  goods  distrained  on  demised  premises  is  not 
limited  to  one  year's  rent. 

ERROR  to  the  Jefferson  Circuit  Court. 
Blackford,  J. — This  was  a  trial  of  the  right  of  property 
under  the  9th  section  of  the  act  of  1838,  regulating  distress 
for  rent.     The  cause  was  submitted  to  the  Court  on  an  agreed 
case.     The  material  facts  are  as  follows: 

Geor'ge  FUzhugh  is  tenant  of  certain  premises  called  The  3Iad~ 
ison  Hotel  under  Lodge  the  defendant,  and  was  such  tenant  from 
the  1st  of  February,  1837,  to  the  1st  of  February,  1842,  at  an 
annual  rent  of  $500.  On  the  1st  of  February,  1842,  there  was 
a  balance  of  the  rent  unpaid  of  $1,128  In  April, 
[*595]  1842,  Lodge  procured  a  warrant  of  ^distress,  &c.,  by 
virtue  of  which  certain  personal  property,  consi.sting 
of  horses,  carriages,  household  and  kitchen  furniture,  &('..,  i'ouiul 
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upon  said  premises,  was  distrained  for  the  rent  due  as  aforesaid. 
The  said  George  Fitzhugh  and  one  George  D.  Fitzhugh,  on  the 
1st  of  January,  1840,  mortgaged  a  part  of  the  property  dis- 
trained to  Stevens,  the  plaintiff,  to  secure  the  payment  of  a  just 
debt,  on  the  1st  of  January,  1841.  George  Fitzhugh  was,  by 
an  agreement  in  the  mortgage,  to  continue  in  possession  of  the 
property,  and  use  the  same,  for  a  reasonable  rent,  until  the 
debt  became  due.  This  mortgage,  after  being  acknowledged, 
was  recorded  on  the  13th  oi  January,  1840.  On  the  19th  of 
June,  1841,  the  mortgagors  aforesaid  executed  another  mort- 
gage to  Stevens,  to  secure  said  debt.  This  mortgage  recites  the 
first  one,  extends  the  time  for  the  payment  of  the  debt  until  the 
19th  of  June,  1842,  and  embraces  the  property  first  mortgaged 
and  the  residue  of  the  property  distrained.  It  gives  the  mort- 
gagors leave  to  possess  and  use  the  property  described  in  both 
mortgages  until  the  19th  of  June,  1842,  for  a  reasonable  rent. 
This  mortgage  being  acknowledged,  was  recorded  on  the  10th 
of  July,  1841. 

The  Circuit  Court,  upon  the  above  facts,  gave  judgment  that 
the  property  in  question  was  subject  to  the  distress. 

The  plaintiff  contends  that  the  goods  were  not  liable  to  the 
distress,  because  tJiey  did  not  belong  to  the  tenant.  The  com- 
mon law  on  the  subject  is  certainly  against  him.  He  relies, 
however,  on  the  5th,  8th,  9th,  and  12th  sections  of  the  act 
regulating  distress  for  rent.  R..  S.,  1838,  p.  472.  The  5th 
section  has  reference  only  to  the  landlord's  claim  for  rent,  when 
his  tenant's  goods  are  taken  in  execution.  The  8th  section 
only  provides  for  the  distraining  of  the  tenant's  cattle  and  stock, 
and  of  corn,  grass,  &g.,  growing  on  the  premises.  Those 
sections,  therefore,  can  not  affect  the  case.  The  9th  section  pro- 
vides for  a  trial  of  the  right  of  property  distrained,  when  claimed 
by  a  stranger.  As  there  are  many  cases,  not  only  by  the  com- 
mon law,  but  also  by  the  statute  above  cited,  where  a  stranger 
has  a  right  to  his  property  when  distrained  for  rent  on  the 
demised  premises,  it  must  be  presumed  that  the  8th  section  was 
intended  to  provide  for  such  cases.  The  12t]i  section, 
[*596]     we  think,  instead  of  supporting  the  plaintifi''s  ''^posi- 
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tion,  is  against  it.  This  section  docs  not  attempt  to  destroy 
the  general  rule,  by  which  a  stranger's  goods  are  subject  to 
distress  for  rent,  if  found  on  the  demised  premises,  but  only 
enumerates  various  exceptions  to  it.  It  states  that  personal 
]iroperty  deposited  M-ith  a  tenant,  with  the  consent  of  the  land- 
ord,  or  hired  by  such  tenant,  or  lent  to  him  with  the  like 
onsent,  shall  not  be  distrained  for  any  rent  due  to  such  land- 
lord, nor  shall  any  other  property  belonging  to  any  other  person 
than  the  tenant,  which  siiall  have  accidentally  strayed  on  the 
demised  premises,  or  which  shall  be  deposited  with  a  tavern- 
keeper,  or  keeper  of  a  boarding-house,  or  with  the  keeper  of 
any  warehouse,  in  the  usual  course  of  business,  or  deposited 
with  a  mechanic  or  other  ])erson  for  the  purpose  of  being  repaired 
or  manufactured,  be  subject  to  distress  or  sale  for  rent.  It 
appears  to  us  that  this  section  of  the  statute,  by  enumerating 
and  declaring  these  cases  of  exemption,  clearly  recognizes  the 
existence  of  the  general  rule  to  which  we  have  referred. 

The  plaintiff  further  contends,  that  as  the  defendant  had,  by 
the  record,  notice  of  the  mortgages,  and  made  no  objection,  the 
goods  must  be  considered  to  be  on  the  premises  with  the  defend- 
ant's consent.  This  argument  is  untenable.  The  facts  relied 
on  are  no  evidence,  in  our  opinion,  that  tb.e  defendant  consented 
that  the  goods  should  be  on  the  premises. 

The  last  point  urged  by  the  plaintiff  is,  that  the  goods,  if 
liable  at  all,  were  liable  only  for  one  year's  rent.  The  plaintiff 
must  be  wrong  in  this.  There  is  nothing  in  the  common  law 
or  in  the  statute  which  thus  limits  the  demand  for  rent.  The 
provision  in  the  statute  that  the  landlord's  claim,  where  his 
tenant's  goods  are  taken  in  execution,  shall  not  exceed  one 
year's  rent,  has  no  application  to  the  case  of  a  distress. 

The  goods  distrained  in  this  case  having  been  found  on  the 
demised  premises,  and  not  being  such  as  are  exempt  from  dis- 
tress for  rent,  either  by  the  common  law  or  by  statute,  were 
liable  to  the  warrant  of  distress. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

S.  C.  Stevens,  for  the  plaintiff. 

M,  G.  Bright,  for  the  defendant. 
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[*597]  *  Jackson  v.  Adamson 

Principal,  and  Surety — Set-off. — If  the  surety  for  a  debt  pay  the  same 
before  it  is  due,  the  payment  will,  after  the  debt  has  become  due,  but  not 
before,  be  a  legal  set-off  against  his  note  payable  to  the  principal  and  held 
by  him. 

Same — Payment. — Such  payment  is  also  a  good  set-off  against  the  said  note 
in  the  hands  of  an  assignee,  if  notice  of  the  assignment  had  not  been  given 
to  the  maker  before  the  payment  became  a  valid  demand  against  the 
payee.(a) 

APPEAL  from  the  Madison  Circuit  Court. 

Sullivan,  J. — This  was  an  action  of  assumpsit  brought  by 
Enos  Adamson,  assignee  of  Thomas  Adamson,  who  was  assignee 
of  William  Goodwin,  against  Jackson  on  a  promissory  note. 
The  defendant  pleaded:  1,  Non-assumpsit.  2,  Payment  to 
Goodwin,  for  that,  &c.,  before  the  assignment  of  the  note, 
Goodwin  was  indebted  to  the  defendant  in  the  sum  of  |500  for 
money  lent  and  advanced,  and  for  money  paid,  laid  out,  and 
expeiided  for  his  use  and  at  his  request,  &c.;  and  for  that  the 
defendant,  on  the  15th  of  November,  1840,  as  the  surety  of 
Goodwin,  and  at  his  request,  paid  to  one  Farnsworth  the  sum 
of  $300,  (fee.  Similiter  to  the  first  plea,  and  replication  to  the 
second,  denying  the  payment.  By  consent  of  parties,  the 
Court  tried  the  cause.     Judgment  for  the  plaintiif. 

The  facts  of  the  case  are  as  follows,  viz.:  On  the  20th  of 
March,  1839,  Goodwin,  together  with  Jackson  and  others  as 
his  sureties,  executed  two  writings  obligatory  payable  to 
Farnsioorth  on  the  1st  day  of  September,  1841,  one  for  the 
sum  of  $300,  and  the  other  for  the  sum  of  $80.00.  On  the 
last-mentfioned  note  there  was  a  credit  for  $40.00.  The  con- 
sideration of  the  notes  was  a  tract  of  land  sold  by  Farnsworth 
to  Goodioin.  In  May,  1840,  Jackson  purchased  the  same  land 
from  Goodwin,  paid  part  of  the  purchase-money,  and  gave  his 
promissory  note  to  Goodwin  for  the  sum  of  $340,  payable  on 
the  1st  day  of  September,  1841,  so  that  the  amount  and  day  of 
payment  should  correspond  with  the  amount  owing  by  Good- 

{a)llawlings  v.  FUher,  24  lud.,  C2. 
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win  to  Farnsworth,  and  the  time  at  which  it  would  become 
due.  It  was  agreed  between  Goodwin  and  Jackson,  at  the 
time  of  their  contract,  and  when  said  promissory  note 
[*598]  was  given,  that  Goodwin  should  ^exchange  said  note 
with  Farnsworth  for  the  writings  obligatory  on  which 
Jackson  was  bound  as  surety  for  Goodioin,  and  the  note  was 
given  by  Jackson  on  the  express  condition  that  it  should  be  so 
used.  In  November,  1840,  Goodwin  having  failed  to  take  up 
the  writings  obligatory  which  Farnsworth  held,  Jackson  paid 
to  Farnsioorth  the  full  amount  of  the  debt.  In  January,  1841, 
Goodwin  assigned  Jackson's  note  to  Thomas  Adamson,  and  in 
July  following,  Thomas  Adamson  assigned  it  to  the  plaintiff. 

"When  Jackson  lifted  the  notes  held  by  Farnsworth,  his  lia- 
bility as  the  surety  of  Goodwin  had  not  attached.  The  notes 
were  not  yet  due,  and  no  default  had  been  made  by  Goodwin 
in  the  performance  of  the  engagement  for  the  fulfillment  of 
which  by  Goodioin,  Jackson  had  made  himself  responsible. 
The  payment,  therefore,  made  by  Jackson  to  Farnsworth, 
viewing  it  in  the  light  merely  of  a  payment  by  a  surety  for 
his  principal,  was  not  compulsory  but  voluntary.  A  surety  is 
not  authorized  to  discharge  a  debt  so  as  to  make  the  principal 
his  debtor  until  default  has  been  made  by  the  principal  in  the 
performance  of  his  engagement.  Pitman  on  Principal  and 
Surety,  130.  But  if  Jackson  could  not,  by  paying  to  Farns- 
ioorth Goodwin's  debt  before  it  became  due,  have  a  legal  set-off 
against  his  note  in  Goodwin's  hands  from  the  time  of  such 
payment,  yet,  when  the  notes  fell  due,  such  payment  would  be 
a  legal  demand  against  Goodwin,  and  consequently  a  set-off 
against  Jackson's  note  in  Goodwin's  hands.  If  so,  it  is  a  good 
set-off  against  the  note  in  the  hands  of  an  assignee,  if  Jackson 
had  no  notice  of  the  assignment;  for  the  statute  is  express  that 
the  assignee  shall  allow  all  just  set-offs,  discounts,  and  defense, 
not  only  against  himself,  but  against  the  assignor,  before  notice 
of  the  assignment  sliall  have  been  given  to  the  defendant. 

In  the  case  before  us,  the  plaintiff  failed  to  prove  that  notice 
of  the  assignment  had  been  given  to  Jackson  before  his  claim 
against  Goodwin  had  become  a  legal  set-of. 
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We  purposely  refrain  at  present  from  inquiring  into  the 
effect  of  the  agreement  between  Jackson  and  Goodwin,  that 
the  latter  should  lift,  with  the  note  of  the  former,  the  notes 
in  Farnsworth's  hands;  and  also  from  considering  whether 
Jackson  had  a  right  to  pay  the  notes  in  Farnsworth's 
P599]  hands,  *so  as  to  discharge  the  lien  which  Farnsworth 
had  on  the  land  conveyed  by  Goodwin  to  Jackson  for 
the  purchase-money.  These  are  matters  in  defense  which  it 
will  be  time  enough  to  consider  when  the  plaintiff  shall  have 
made  out  his  case. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

J.  Smith  and  S.  Yandes,  for  the  appellant. 

W.  Quarks  and  J,  H.  Bradley,  for  the  appellee. 


'Lomax  v.  Bailey. 

Pleading — Practice. — Where  two  pleas  are  substantially  the  same,  one  ©• 
them  should  be  rejected  on  the  plaintiff's  motion. 

Same. — A  demurrer  to  a  plea  assigning  for  cau-se  that  the  plea  is  doublt 
without  showing  in  what  the  duplicity  consists,  is  a  general  demurrer. 

Entire  Contract— Part  Performance. — Where  one  party  to  a  specis  I 
entire  contract  has  not  complied  with  its  terms,  but,  professing  to  act  undtv 
it,  has  done  for,  or  delivered  to,  the  other  party  something  of  value  to  hii  i 
which  he  has  accepted,  no  action  will  lie  on  that  contract  for  the  work  don» 
or  thing  delivered ;  but  the  party  who  has  been  thus  benefited  by  the  labour 
or  property  of  the  other,  will  be  responsible  on  an  implied  promise,  arising 
from  the  circumstances,  to  the  extent  of  the  value  received  by  him.(a) 

APPEAL  from  the  LaPorte  Circuit  Court. 

Dewey,  J. — Bailey  sued  Lomax,  and  another  against  whom 
process  was  returned  "  not  found,"  in  covenant.  The  declara- 
tion alleges  that,  on,  &c.,  it  was  mutually  agreed  between  the 
parties,  that  the  defendants  should  furnish  the  plaintiff  with 
materials  necessary  for  making  and  painting  one  hundred  win- 

{a)WolooU  V.  Yeager,  11  Ind.,  84;  10  Id.,  199;  9  Id.,  497;  5  Id.,  142,  261;  4  Id.,  79. 
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nowing  machines,  on  the  plan  of  Lomax's  patent,  and  that  the 
plaintiff  should  make  and  paint,  in  a  neat  and  workmanlike 
manner,  on  the  plan  of  Lomax's  patent,  one  hundred  of  said 
machines,  and  deliver  them  to  the  defendants,  so  soon  as  three 
mechanics  by  reasonable  labour  could  complete  them;  and  that 
the  defendants  should  pay  to  the  plaintiff  $3.00  per  machine, 
provided  it  should  take  him  but  two  days  of  faithful  labour  to 
make  a  machine,  but  if  it  required  a  longer  time,  then  the 
price  to  be  proportionably  increased ;  the  payment  to  be  made 
out  of  the  proceeds  of  the  first  sale  of  the  machines  by  the 
defendants,  and  as  soon  as  a  reasonable  time  for  sell- 
[*600]  ing  the  same  should  have  ^elapsed,  after  their  com- 
pletion. The  declaration  further  alleges  that  the 
plaintiff  finished  fifty  machines  in  a  neat  and  workmanlike 
manner,  according  to  the  designated  plan,  so  soon  as  they 
could  be  made  by  three  mechanics;  that  although  he  was 
always  ready  to  complete  the  residue  of  the  machines  according 
to  the  contract,  the  defendants  failed  to  furnish  the  materials 
necessary  for  that  purpose,  though  requested  so  to  do,  whereby 
the  plaintiff  was  unable  to  make  the  other  fifty  machines  or 
any  of  them ;  that,  on,  &c.,  he  delivered  to  the  defendants  the 
fifty  finished  machines,  which  they  received  and  accepted ;  that 
to  finish  each  machine  required  three  days  of  faithful  labour, 
making  the  aggregate  price  of  the  fifty  machines  $225.  The 
breach  assigned  is,  that  although  a  year  had  elapsed  after  the 
delivery  of  the  machines,  and  although  the  defendants  had  a 
reasonable  time  to  make  the  money  by  the  sale  of  them,  and 
although  the  money  had  been  long  due  to  the  plaintiff,  the 
defendants,  though  requested  to  pay,  had  entirely  failed  to 
do  so. 

The  defendant,  Lomax,  pleaded  eight  pleas,  two  of  which 
were  properly  rejected  on  the  motion  of  the  plaintiff,  because 
they  were  substantially  the  same  as  the  fifth  plea.  The  other 
pleas  (except  the  fifth,  which  led  to  an  issue  of  fact)  were 
demurred  to,  and  the  demurrers  sustained.  Verdict  and  judg- 
ment for  the  plaintiff. 

The  fourth  plea  is  the  only  one  necessary  to  be  noticed  in 
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reference  to  the  demurrers,  as  the  others  were  clearly  bad,  and 
involved  no  question  of  importance.  The  fourth  plea  was,  that 
at  the  time  the  plaintiff  ceased  working  at  the  machines  after 
finishing  fifty,  he  had  on  hand  good  materials,  furnished  by  the 
defendants,  suflScient  for  making  ten  more  machines;  and  that 
the  defendants  were  at  all  times  ready  to  furnish  the  materials 
for  the  whole  hundred  machines,  and  to  receive  and  pay  for 
them  according  to  the  contract,  if  the  plaintiff  would  perform 
his  covenant,  of  which  he  had  notice;  but  he  did  not  and 
would  not  perform  his  covenant  in  this,  that  he  did  not  make 
the  fifty  machines  which  were  delivered  in  a  neat  and  work- 
manlike manner,  nor  would  he  so  make  the  residue.  The 
demurrer  to  this  plea  assigned   for  cause  that  it  "was  double," 

without  showing  in  what  the  duplicity  consisted. 
[*601]         *The  first  question  presented  is,  whether  the  de- 
murrer is  special  or  general? 

We  consider  it  to  be  a  general  demurrer.  The  cause 
assigned  is  not  sufficiently  explicit.  It  should  have  particu- 
larized the  duplicity  complained  of;  not  having  done  so,  it 
stands  as  a  general  demurrer.  Lamplugh  v.  Shortridge,  Com. 
R.,  115;  1  Saund.,  160,  n.  1;  Id.,  337,  n.  3. 

Tlie  next  question  is,  does  the  plea  constitute  a  substantial 
legal  defense  to  the  action? 

The  contract  described  in  the  declaration  is  an  entire  execu- 
tory contract.  The  whole  consideration  of  the  defendants' 
promise  to  pay,  was  the  performance  by  the  plaintiff  of  the 
work  which  he  engaged  to  do,  to  wit,  the  making  and  painting 
one  hundred  winnowing  machines  in  the  stipulated  manner,  so 
soon  as  they  could  be  completed  by  three  mechanics.  The  per- 
formance of  this  work,  or  a  legal  excuse  for  non-performance, 
was  in  the  nature  of  a  condition  precedent  to  the  plaintiff's 
right  of  action.  The  declaration  accordingly  avers  perform- 
ance in  part,  and  an  excuse  for  not  performing  the  residue;  it 
alleges  that  the  plaintiff  finished  fifty  machines  in  the  manner 
req  lired  by  the  contract,  and  that  he  was  prevented  from  mak- 
ing the  other  fifty  by  the  failure  of  the  defendants  to  furnish 
the  necessary   materials.      The  plea   negatives   both   of  these 
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averments;  and  it  must  be  a  valid  defense  to  the  action,  unless 
the  fact  that  the  defendants  received  fifty  machines  (which  is 
averred  by  the  declaration  and  admitted  by  the  plea)  varies  the 
case.     We  do  not  see  how  it  can  have  that  effect.     The  aver- 
ment that  these  fifty  machines  were  made  in  the  manner  stip- 
ulated by  the  contract,  and  the  averment  that  the  defendants 
failed  to  furnish  the  materials  for  the  other  fifty,  still  stand 
contradicted;  and  the  demurrer  admits  the  contradiction  to  be 
true.     The  case  presented  is  one  of  an  entire  contract,  in  which 
the  entire  performance  on  the  part  of  the  plaintiif  constitutes 
the  whole  consideration  of  the  defendants'  promise,  and  in  which 
an  entire  performance,  or  what  is  equivalent  to  it,  is  admitted 
not  to  have  taken  place.     The  condition  precedent  has  not 
been  performed,  nor  its  performance  excused.     So  far  the  case 
is  plain.     The  plea  is  a  good  bar,  and  the  demurrer 
[*602]     to  it  should  *have  been  overruled.     This  must  reverse 
the  judgment  of  the  Circuit  Court. 
But  for  the  purpose  of  meeting  a  question  which  arose  from 
certain  instructions  which  were  given,  and  from  others  which 
were  refused,  on  the  trial  of  the  issue  formed  on  the  fifth  plea, 
we  will  proceed  and  view  the  fourth  plea  as  if  it  were  the  same 
as  the  fifth,  which  was,  that  the  fifty   machines  which   were 
delivered  were  not  made  in  a  neat  and  workmanlike  manner. 
This  view  of  the  case  admits  the  existence  of  the  excuse 
alleged  by  the  plaintiff  for  not  making  fifty  of  the  machines 
which  he  contracted  to  make,  and  it  admits  that  the  defend- 
ants accepted  fifty  machines  different  from  and  inferior  to  those 
called  for  by  the  contract.     It  in  fact  presents  a  case  in  which 
neither  party  has  complied  with  his  contract.     And  the  ques- 
tion is  whether,  under  the  circumstances,  this  action  can  be  sup- 
ported on  that  contract.     If  it  can,  it  will  follow,  that,  had 
the  defendants  furnished  the  materials  for  the  whole  hundred 
machines,  and   the  plaintiff  had  finished  that  number  but  not 
in  the  manner  in  which  he  contracted  to  finish  them,  and  the 
defendants  had  accepted  them,  the  plaintiff  could  have  main- 
tained an  action   and  recovered  the  contract  price,  whatever 
might  have  been  the  real  value  of  the  machines.     And  it  must 
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also  follow,  for  aught  that  we  can  see,  that  he  might  have  sus- 
tained a  suit  on  the  contract  without  at  all  adhering  to  its  terms 
in  his  averments  as  to  the  manner  of  finishing  the  machines. 
It  would  only  be  necessary  for  him  to  allege  that  he  made 
one  hundred  machines,  and  that  the  defendants  accepted  them. 
To  sustain  this  principle  would  be  not  to  enforce  the  contract 
made  by  the  parties,  but  to  make  one  for  them.  Besides,  if  it 
be  true,  that  making  and  delivering  machines,  inferior  to  those 
prescribed  by  the  contract,  can  be  such  a  performance  of  th* 
covenant  of  the  plaintiff  as  to  entitle  him  to  sustain  an  actior 
for  the  stipulated  price,  it  must  be  also  true,  that  such  making 
and  delivery  would  constitute  a  good  defense  to  an  action  hy 
the  present  defendants  against  him  for  not  making  them  accord- 
ing to  the  contract.  Such,  we  think,  can  not  be  the  effect  of 
the  acceptance  by  the  defendants  of  the  machines  in  this  case 

We  conceive  it  to  be  necessary  for  the  plaintiff  tc> 
[*603]     maintain   his  *action,  to  allege  and  prove  that  the 

machines  which  he  delivered  were  made  in  the  man- 
ner stipulated  in  the  contract;  and  that  the  acceptance  of 
them  by  the  defendants  does  not  estop  them  from  denying 
that  fact,  and  proving  the  contrary. 

Questions  like  the  present  have  given  rise  in  this  country  and 
in  England  to  decisions,  which  it  is  difficult,  if  not  impossible, 
to  reconcile.  But  no  Court,  we  believe,  has  professedly  repu- 
diated the  doctrine,  that,  in  declaring  on  a  special  entire 
contract,  in  which  the  performance  of  something  by  one  party 
constituted  the  whole  consideration  of  the  promise  of  the  other 
party,  there  must  be  an  averment  of  entire  performance  shown 
by  the  party  seeking  a  remedy,  or  an  excuse  for  not  perform- 
ing. And  so  long  as  this  doctrine  is  preserved,  we  are  unable 
to  perceive  on  what  legal  ground  (technical,  perhaps  it  maybe) 
this  action  can  be  sustained,  if  the  fifty  machines  which  were 
accepted  by  the  defendants  were  different  from,  and  inferior  to, 
those  for  which  they  contracted.  The  authorities  bearing  on 
this  subject  are  very  numerous.  It  would  be  useless  to  review 
them  in  detail.  The  principle  which  they  established  is  this, 
that  wIk'u  one  party  to  a  special  entire  contract  has  not  com- 
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plied  with  its  terms,  but  professing  to  act  under  it,  has  done 
for,  or  delivered  to,  the  other  party  something  of  value  to  him 
which  he  has  accepted,  no  action  will  lie  on  that  contract  for 
the  work  done  or  thing  delivered;  but  that  the  party,  who  has 
been  thus  benefited  by  the  labour  or  property  of  the  other,  shall 
be  responsible  on  an  implied  promise  arising  from  the  circum- 
stances, to  the  extent  of  the  value  received  by  him.  Thus  the 
rules  of  pleading  in  regard  to  special  contracts  are  preserved, 
and  no  injustice  is  done.  The  following  authorities  support  this 
position,  and  the  more  particular  views  which  we  have  taken  of 
the  subject.  1  Chitt.  PL,  325;  1  Saund.,  320,  n.  4;  Cook  v. 
Jennings,  7  T.  R.,  377;  Little?-  v.  Holland,  3  T.  E,.,  590 ;  Ship- 
ton  V.  Casson,  5  B.  &  C,  382 ;  Oxendale  v.  Wetherell,  9  B.  & 
C,  386 ;  Sinclair  v.  Bowles,  Id.,  92 ;  Cooke  v.  Munstone,  1  N. 
R.,  351 ;  Parmeter  v.  Burrell,  3  C.  &  P.,  144;  Bull.  N.  P.,  139; 
Osgood  V.  Gi'oning,  2  Campb.,  466 ;  Lucas  v.  Godwin,  3  Bingh. 
N.  C,  737 ;  Sinard  v.  Patterson,  3  Blackf.,  353,  and  note ; 
Linningdale  v.  lAvingston,  10  Johns.,  36;   Canby  v.  Ingersol,  4 

Blackf.,  493. 
[*G04]  *Most  of  the  cases  cited  by  the  ajjpellee  have  refer- 
ence to  goods  or  articles  furnished  to  order  by  mer- 
chants or  manufacturers,  or  to  goods  sold  by  sample.  In 
these  cases,  no  doubt,  the  rule  is,  that  if  the  purchaser  do  not 
return  the  goods  or  article  within  a  reasonable  time  after  he 
discovers  they  do  not  conform  to  the  order  or  sample,  but 
keeps  them,  he  affirms  the  contract,  and  in  the  absence  of  fraud 
or  a  warranty,  is  liable  for  the  contract  jnicc.  But  there  is 
this  important  distinction,  to  name  no  other,  between  those 
cases  and  the  present  one.  In  them,  the  purchaser  can  resci)id 
the  contract,  and  by  returning  the  thing  purchased,  place  the 
parties  in  statu  quo.  Here  the  defendants  could  not  place 
themselves  in  that  situation.  By  refusing  to  receive  and  keep 
the  machines,  they  would  have  left  the  materials  furnished  by 
them  in  the  plaintift^'s  hands,  and  the  contract  would  have 
remained  open.  The  cases  alluded  to,  therefore,  are  not  appli- 
cable to  this  cause. 

Vol.  VIL— 42  (G57) 
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Per  Curiam. — The  judgment  is  reversed  with  costs.     Cause 
remanded,  &c. 

J.  W.  Chapman  and  J.  S.  Newmariy  for  the  appellant. 
J.  and  /.  H.  Bradley,  for  the  appellee. 


The  State,  on  the  Relation  of  Vance,  County  Treasurer, 
&e.,  V.  Lahue  and  Others,  in  Error. 

IN  a  suit  by  the  State,  on  the  relation  of  a  county  treasurer, 
on  a  collector's  bond,  the  relator  is  not  liable  for  costs.  R.  S., 
1843,  p.  696 ;  Jones  et  al.  v.  The  State,  5  Blackf.,  141. 


Barnes  v.  Tannehill. 

Repi^vin — Variance. — Replevin.    The  first  count  charged  the  tortioua  tak- 
ing and  unlawful  detaining  of  the  plaintiff's  liorse.     The  writ  commanded 
the  sheriff  to  summon  the  defendant  to  answer  the  plaintiff  concerning  the 
unlawful  detention  of  the  plaintiff's  horse,  &c.     Held,  on  demurrer  to  that 
count,  that  the  variance  was  fatal. 

[*605]  Same — Estray. — ^  To  the  second  count,  which  was  for  unlawfully 
detaining  the  plaintiff's  horse,  the  defendant  pleaded,  that  at  the 
time,  &c.,  viz.,  on  the  20th  of  June,  1840,  at  the  county  aforesaid,  the  horse 
was  taken  up  by  the  defendant  as  an  estray,  he  being  then  and  there  going 
astray,  at  defendant's  place  of  residence  in  Indian  Creek  township,  in  said 
county,  and  the  defendant  being  then  and  there  a  freeholder ;  that  by  virtue 
of  said  taking  up  of  the  horse,  the  defendant  had  a  right  to  detain  him,  and 
did  detain  him,  until  as  hereinafter  mentioned  ;  that  afterwards,  viz.,  on  the 
22d  of  June,  1840,  at  the  county  aforesaid,  tlio  defendant,  pursuant  to  law, 
caused  said  taking  up  of  the  horse  to  be  advertised  in  three  of  the  most 
public  places  in  said  township,  giving  in  the  advertisement  a  particular 
description  of  the  horse,  and  the  time  when  he  was  taken  up ;  that  after- 
wards, viz.,  on  the  25th  of  June,  1840,  and  before  ten  days  had  expired  after 
advertising  as  aforesaid,  the  plaintiff  brought  this  action  of  replevin,  by 
virtue  of  which  he  then  and  there  obtained  possession  of  the  liorse,  &c.; 
and  this  the  defendant  is  ready  to  verify;  wherefore  he  prays  judgment,  &c. 
Meld,  on  special  demurrer,  that  the  plea  was  good, 
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ERROR  to  the  Lawrence  Circuit  Court. 

Blackford,  J. — This  was  an  action  of  replevin.  The  dec- 
laration contains  two  counts.  The  first  is  for  tortiously  taking 
and  unlawfully  detaining  a  certain  bay  horse  belonging  to  the 
plaintiff.  The  second  is  for  unlawfully  detaining  a  certain 
other  bay  horse  belonging  to  the  plaintiff. 

The  writ,  oyei-  of  which  was  obtained  by  the  defendant, 
commanded  the  sheriff  to  summon  the  defendant  to  appear, 
&c.,  and  answer  the  plaintiff  of  and  concerning  the  unlawful 
detention  of  the  plaintiff's  horse,  &c. 

Demurrer  to  the  first  count,  because  of  the  variance  between 
chat  count  and  the  writ;  the  former  alleging  a  tortious  taking, 
the  latter  only  an  unlawful  detention.     Demurrer  sustained. 

Pleas  to  the  second  count,  1,  Non  detinet;  2,  that  at  the 
lime,  &c.,  viz.,  on  the  20th  oi  June,  1840,  at  the  county  afore- 
•<aid,  the  horse  mentioned  in  the  declaration  was  taken  up  by 
•;he  defendant  as  an  estray,  said  horse  being  then  and  there 
j^oing  astray,  at  defendant's  place  of  residence  in  Indian  Creek 
v.owuship,  in  said  county,  and  the  defendant  being  then  and 
i.here  a  freeholder;  that  by  virtue  of  said  taking  up  of  the 
horse,  the  defendant  had  a  right  to  detain  him,  and  did 
detain  him,  until  as  hereinafter  mentioned;  that  afterwards, 
viz.,  on  the  22d  of  June,  1840,  at  the  county  aforesaid,  the 
defendant,  pursuant  to  law,  caused  said  taking  up  of  the 
horse  to  be  advertissed  in  three  of  the  most  public  places  in 
said  townsip,  giving  in  the  advertisements  a  particular 
[*606]  ^description  of  the  horse,  and  the  time  when  he  was 
taken  up;  that  afterwards,  viz.,  on  the  25th  of  June, 
1840,  and  before  ten  days  had  expired  after  advertising  as 
aforesaid,  the  plaintiff  brought  this  action  of  replevin,  by  vir- 
tue of  which  he  then  and  there  obtained  possession  of  the 
horse,  &c.;  and  this  the  defendant  is  ready  to  verify ;  where- 
fore he  prays  judgment,  &c. 

Special  demurrer  to  this  plea,  and  the  demurrer  overruled. 

Judgment  for  the  defen-dant. 

The  first  count  is  bad,  in  consequence  of  the  variance 
pointed  out  by  the  demurrer. 
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The  plaintiff  assigned  various  caruses  of  demurrer  to  the 
second  plea.  One  is,  that  the  plea  amounts  to  the  general 
issue.  The  general  issue  is  non  detinet,  which  is  a  denial  of 
the  defendant's  detention  of  the  plaintiff's  goods.  The  plea 
demurred  to  admits  the  detaining  of  the  plaintiff's  horse,  but 
sets  up  matter  in  avoidance.  Another  cause  assigned  is,  that 
the  place  where  the  horse  was  taken  up  is  not  sufficiently 
stated,  the  words  "the  county  aforesaid,"  being  used  when  no 
county  had  been  previously  mentioned  in  the  plea.  We  think, 
however,  that  the  county  named  as  a  venue  in  the  declaration 
is  referred  to  by  said  words,  "the  county  aforesaid."  There 
are  other  objections  made  to  the  plea,  viz.,  that  it  omits  to 
aver  that  the  defendant  was  not  guilty  of  any  abuse  of  the 
liorse;  that  he  had  not  suffered  him  to  be  worked;  that  he 
did  not  drive  him  out  of  the  woods,  &c.  These  objections  are 
untenable.  If  the  defendant,  in  regard  to  the  estray,  violated 
tlie  law,  that  was  matter  to  be  replied.  It  is  also  objected, 
that  the  manner  in  which  the  writ  of  replevin  was  obtained  is 
not  properly  set  out.  We  think  the  averment  in  the  plea 
relative  to  the  action  of  replevin  was  unnecessary,  and  may  be 
treated  as  surplusage.  Another  cause  of  demurrer  assigned  is, 
that  the  plea  should  not  have  concluded  with  a  verification, 
but  with  a  prayer  for  a  return  of  the  horse.  The  verification 
is  right.  The  plea  prays  "for  a  judgment,  &c."  There 
might  have  been  a  prayer  for  a  return,  but  the  omission 
is  not  objectionable  even  on  special  demurrer.  A  mere 
prayer  of  judgment,  not  specifying  any  particular  kind  of 
judgment,  is  sufficient.  Gould  on  Plead.,  298,  and 
[*607]  the  *cases  there  cited.  There  are  some  other  causes 
of  demurrer  assigned,  but  they  are  unimportant. 

Two  bills  of  exceptions  were  taken  by  the  plaintiff,  but  they 
show  no  error  in  the  proceedings. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

J.  S.   Watt'i,  for  the  plaintiff. 

C.  P.  HesteTy  for  the  defendant. 
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Morris  v.  The  State. 

Fbaudulent  Voting — Evidence. — On  the  trial  of  an  indictment  under  the 
act  against  fraudulent  voting,  the  defendant's  statements  made  under  oath 
at  the  polls,  on  being  challenged,  are  not  admissible  evidence  for  him  ;  nor 
is  the  decision  of  the  judges  of  the  election  in  favour  of  his  right  to  vote 
any  defense.(a) 

Challenge  of  Jury. — The  defendant's  right,  in  the  case  of  an  indictment,  to 
challenge  a  juror  peremptorily,  remains  open  until  the  juror  is  sworn. 

ERROR  to  the  llarion  Circuit  Court. 

SuLLrvAN,  J. — This  was  an  indictment  under  the  act  of 
1843,  p.  153,  against  fraudulent  voting.  Plea,  not  guilty. 
Verdict  of  guilty,  and  judgment  on  the  verdict. 

On  the  trial,  after  the  testimony  on  behalf  of  the  State  was 
closed,  the  defendant  offered  to  prove  that  at  the  election  held, 
on,  &c.,  as  stated  in  the  indictment,  he  was  challenged  as  not 
being  a  legal  voter;  that  he  was  thereupon  sworn  by  the 
inspector;  and  that  the  inspector  and  judges  decided  that  he 
was  a  legal  voter.  He  also  offered  to  prove  what  his  statements, 
made  under  oath,  were  when  challenged  at  the  polls.  The 
Court  permitted  him  to  prove  that  he  was  challenged,  that  he 
was  sworn,  and  that  it  was  decided  that  he  was  a  legal  voter, 
but  they  would  not  allow  him  to  give  his  statements  in  evi- 
dence. The  defendant  then  asked  a  witness,  who  was  one  of 
the  judges  of  the  election,  whether  he,  the  defendant,  affirmed 
his  right  to  vote,  or  whether  he  merely  submitted  the  matter 
to  the  inspector  and  judges,  but  the  Court  would  not  allow  the 
question  to  be  asked. 

We  think  the  Court  did  not  err  on  either  point.  It  was 
competent  for  the  defendant  to  prove  the  same  facts,  by  disin- 
terested witnesses,  that  he  swore  to  at  the  polls,  but  he 
[*608]  *could  not,  by  giving  his  own  statements  in  evidence, 
make  testimony  for  himself.  Nor  can  the  determina- 
tion of  the  judges  of  the  election,  in  favour  of  the  defendant's 

{a)Boone  County  Banky.  Wallaci,  18  Ind.,  82. 
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right  to  vote,  avail  hira  as  a  defense  in  this  case.  The  judges 
may  have  been  imposed  upon  by  the  statements  of  the  defend- 
ant, or  they  may  have  mistaken  the  law.  If  their  decision, 
under  such  circumstances,  was  final,  the  statute,  under  which 
the  defendant  is  indicted,  would  be  a  dead  letter. 

While  the  Court  was  impanneling  the  jury  to  try  the  case,  a 
question  arose,  substantially  the  same  as  that  which  arose  in  the 
case  of  Munly  v.  The  State,  decided  at  this  term,  relative  to  the 
time  at  which  the  defendant's  right  to  challenge  a  juror  per- 
emptorily should  cease.  The  defendant  challenged  a  juror 
before  he  was  sworn,  but  the  Court  would  not  allow  the  chal- 
lenge. It  is  unnecessary  to  encumber  this  opinion  with  the 
facts  stated  in  the  bill  of  exceptions,  they  being  substantially 
the  same  as  those  in  the  case  referred  to.  The  Court  erred  in 
refusing  the  challenge.  In  3funlyv.  The  State,  we  decided  that 
the  right  of  a  defendant  charged  with  a  criminal  oifense  to 
challenge  a  juror  peremptorily  remains  open  until  the  juror  is 
sworn.     The  judgment  must,  therefore,  be  reversed. 

Fer  Curiam. — The  judgment  is  reversed.  Cause  remanded, 
&c. 

0.  H.  Smithy  W.  Quarles,  and  /.  H.  Bradley,  for  the  plain- 
tiff. 

A.  A.  Hammond,  for  the  State. 


Thompson  and  Others  v.  Fry. 

Accounts — Evidence. — In  assumpsit  against  partners  for  goods  sold  and 
delivered,  the  plaintiff  having  proved  that  one  of  the  defendants  had  exam- 
ined his  (the  plaintiff's)  books,  containing  the  items  of  his  account  against 
the  defendants,  and  had  acknowledged  them  as  they  were  stated  in  the  books 
to  be  correct,  offered  to  prove  said  items  by  parol  evidence,  without  pro- 
ducing the  books  or  accounting  for  their  absence.  Held,  that  the  evidence 
wa«  inadmissible. 

[*609]     ^APPEAL  from  the  Tippecanoe  Circuit  Court. 

Sullivan,  J. — Assumpsit  by  Fry  against  the  appel- 
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lants,  as  partners,  for  goods  sold  and  delivered.  Plea,  the 
general  issue.  Verdict  and  judgment  for  the  plaintiff.  On 
the  trial  of  the  cause,  the  plaintiff  having  proved  that  one  of 
the  defendants  had  examined  the  books  of  the  plaintiff  con- 
taining the  items  of  his  account  against  the  defendants,  and 
had  acknowledged  them,  as  they  were  stated  in  the  books,  to 
;e  correct,  offered  to  prove  the  items  of  said  account  by  parol 
testimony,  without  producing  the  books  or  accounting  for  their 
absence.  The  defendants  objected,  but  the  Court  overruled  the 
objection,  and  admitted  the  testimony.  This  is  the  only  error 
complained  of. 

The  defendants  contend  that  the  acknowledgment  was  made 
with  reference  to  the  particular  items  examined,  and  that,  con- 
.  sequently,  the  books  were  the  best  evidence  of  the  items  so 
admitted,  and  should  have  been  produced. 

We  think  the  defendants  have  taken  the  correct  view  of  the 
case.  The  admission  was  that  the  contents  of  the  plaintiff's 
books,  in  the  particulars  referred  to,  were  correct.  It  is  like 
the  admission  of  the  contents  of  any  other  writing,  which  can 
only  be  proved  by  the  best  evidence  within  the  reach  of  the 
party,  that  is,  the  instrument  itself,  unless  its  absence  be 
accounted  for.  The  distinction  between  the  admission  of  a 
party  tkat  he  owes  to  another  person  a  certain  sum  for  goods 
sold  and  delivered,  and  an  admission  that  certain  items  of  an 
account  are  correct,  must  be  made  in  this  case.  The  case  of 
Wilt  V.  Bi7'd,  November  term,  1844,  sustains  the  view  we  have 
taken  of  the  case. 

Per  Curiam. — The  judgment  is  reversed  with  costs.     Cause 
remanded,  &c. 

Z.  Baird,  for  the  appellants. 

G.  S.  Orfh,  for  the  appellee. 
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[*610]     *FisHER  and  Another  v.  The  State  Baxk. 

Pkotest — EvTDENCK. — A  protest  of  a  promissory  note  negotiable  and  payable 
at  a  branch  of  the  State  Bank,  alleging  tliat  the  notary  had  demanded  pay- 
ment of  the  note,  &c.,  and  given  notice  of  its  dishonour,  &c.,  is  legal 
evidence,  (a) 

Same — Notice. — One  of  the  indorsere  of  such  note  lived  about  a  mile  from 
Fort  Wayne.  Held,  that  notice  of  the  dishonour  of  the  note  addressed  to 
him  at  Fort  Wayne,  and  put  into  the  post  office  at  that  place,  was  sufficient.(6) 

Time,  Computation  of. — In  computing  the  time  for  payment  of  such  note, 
payable  a  certain  number  of  days  after  date,  the  day  of  the  date  is  excluded 
and  the  demand  of  payment  should  be  made  on  the  third  day  of  grace. 

ERROR  to  the  Noble  Circuit  Court. 

Blackford,  J. — This  was  an  action  of  assumpsit  brought. 
by  the  State  Bank  against  Horace  B.  Taylor  and  Sterns  Fishery 
as  indorsers  of  a  promissory  note  negotiable  and  payable  at  the 
branch  at  Fort  Wayne  of  said  bank. 

The  declaration  alleges  that  the  note  was  made  on  the  19th 
of  July,  1842,  by  one  Marshall  8.  Wines,  since  deceased;  that 
it  was  payable  to  Taylor  ninety  days  after  date;  that  after- 
wards, on  the  day  it  was  made,  it  was  indorsed  by  the  payee 
to  Fisher,  and  by  the  latter  to  the  plaintiff.  The  dishonour 
and  notice  are  averred. 

Plea,  non-assumpsit.  There  is  also  a  special  plea,  which 
we  understand  to  mean  that  the  defendants  indorsed  the  note 
before  it  was  signed,  and  left  it  with  the  bank  to  have  it  signed 
with  the  names  of  Wines  and  Jacoby;  and  that  the  bank  caused 
the  name  of  Wines  alone  to  be  put  to  the  note  as  maker,  with- 
out the  defendants'  consent.  Replication  in  denial  of  the 
special  plea. 

Verdict  for  the  plaintiff.  Motion  for  a  new  trial  overruled, 
and  judgment  on  the  verdict. 

The  only  question  is,  does  the  evidence  support  the  verdict? 

The  plaintiff  gave  in  evidence  the  note  and  indorsements 
described  in  the  declaration,  and  also  introduced  a  protest  of 

(a)  Turner  v.  Rogers,  8  Ind.,  139. 
ib)fiharpp  v.  Drew,  9  Ind.,  281. 
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the  note  for  non-payment,  made  on  the  20th  of  October,  1842, 

in  which  it  is  stated  that  the  notary  had,  on  the  day  of  the 

protest,  deposited   in  the  post  office  at  Fo7't  Wayne  written 

notices  of  the  dishonour  of  the  note,  one  being  addressed  to 

Taylor,  present,  and  the  other  to  Fisher,  Peru,  Ind. 

*611]     There  *was  also  evidence  from  which  the  jury  might 

have  inferred  tliat  Taylor  lived  about  a  mile  from  Fort 

Wayne,  that  Fisher  lived  at  Feru,  and  that  Wines  had  executed 

the  note.     The  defendants  attempted  to  prove  the  facts  alleged 

in  their  special  plea,  but  failed. 

There  are  various  instructions  to  the  jury  copied  into  the 
transcript,  but  they  are  no  part  of  the  record. 

The  motion  for  a  new  trial  was  correctly  overruled. 

The  statute  of  1838  makes  a  certificate,  purporting  to  be  the 
official  act  of  a  notary,  &c.,  legal  evidence.  R.  S.,  1838,  p. 
274.  We  think  that  by  the  statute  of  1842,  the  notary  was 
authorized  to  demand  payment  of  the  note,  and  give  notice  of 
its  dishonour.  Stat.,  1842,  p.  79.  Such  acts  of  the  notary 
being  authorized,  his  certificate  of  their  performance  is  admis- 
sible evidence  under  the  first  named  statute.  The  protest,  ia 
this  case,  is  sucli  a  certificate.  The  address  of  the  notice  to  Tay- 
lor, present,  which  means  an  address  to  him  at  FortWayne,  into 
the  post  office  of  which  place  the  notice  was  deposited,  is  cor- 
rect according  to  the  evidence.  Timms  v.  Delisle,  5  Blackf., 
447;  Bell  v.  The  Sta.te  Bank,  31ay  term,  1845.  In  computing 
the  time  for  payment  of  the  note,  the  day  of  the  date  was  cor- 
rectly excluded.  The  demand  for  payment  was  rightly  made 
on  the  last  day  of  grace.  Fiatt  v.  Eads,  1  Blackf.,  81,  and 
note. 

Per  Curiam. — The  judgment  is  affirmed  with  five  per  cenL 
damages  and  costs. 

D.  H.  Colerick,  J.  G.  Walpole,  and  H.  Cooper,  for  tlie  plaia- 
tilfs. 

W.  H  Coombs  and  /.  H.  Kiersted,  for  the  defendant. 
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The  State  v.  Best  and  Another. 

Habeas  Corpus — Practice. — When  a  habeas  corpus  issues  on  a  complaint  of 
illegal  imprisonment,  the  judge  who  issues  the  writ  may,  if  the  authority  by 
which  the  prisoner  is  detained  be  defective,  call  befoi'e  him  witnesses,  inquire 
into  the  guilt  of  the  prisoner,  and  remand,  recognize,  or  discharge  him,  as 
he  may  think  proper. 

Same — Bail,. — The  judge  before  whom  a  prisoner  is  brought  by  habeas  corpw 
for  the  purpose  of  giving  bail,  may  exercise  his  own  discretion  as  to  thfl 
amount  of  the  penalty  of  the  recognizance,  without  regard  to  the  amount 
fixed  by  the  magistrate  who  committed  the  prisoner. 

[*612]         TERROR  to  the  Jefferson  Circuit  Court. 

Dewey,  J. — This  was  a  scire  facias  against  the 
defendants  in  error  on  a  recognizance  for  the  appearance  of  one 
of  them,  Best,  in  the  Circuit  Court,  to  answer  to  a  charge  of 
passing  counterfeit  money.  The  defendants  craved  oyer  of  the 
"recognizance  and  other  papers,"  and  demurred  generally.  It 
appeared  by  the  oyer  granted,  that  Best  had  been  found  guilty 
before  the  mayor  of  Madison  of  passing  counterfeit  paper 
money :  that  he  had  been  required  by  the  mayor  to  recognize, 
with  surety,  in  the  sum  of  $300,  for  his  appearance  before  the 
Circuit  Court  to  answer  the  charge  preferred  against  Iiim,  and 
that  failing  to  do  so,  he  had  been  committed  to  jail  on  the  mit- 
timus of  the  mayor.  He  petitioned  an  -associate  judge  for  the 
writ  of  habeas  corpus,  to  enable  him  to  give  bail  as  required  by 
the  mayor.  The  writ  issued;  he  was  taken  before  the  judge, 
who,  after  hearing  testimony,  ordered  him  to  recognize,  with 
surety,  in  the  sum  of  $600  for  his  appearance  at  the  Cir- 
cuit Court;  he  gave  the  recognizance  set  forth  in  the  scire 
facias  and  was  discharged.  The  Circuit  Court  sustained  the 
demurrer,  and  rendered  a  final  judgment  in  favour  of  the 
defendants. 

AVe  are  not  informed  on  what  ground  the  Court  below  sus- 
tained the  demurrer;  nor  is  any  attempt  made  here  to  support 
the  judgment.  The  scire  facias  might,  perhaps,  have  been 
juore  formal,  but  we  think  it  is  substantially  good.    It  sets  out 
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that  the  recognizance  (which  is  valid  upon  its  face)  was  taken 
before  "an  associate  judge  of  the  proper  county;  that  it  was 
returned  to  the  Circuit  Court  and  there  recorded ;  that  the 
recognizors  made  default;  that  judgment  of  forfeiture  was  ren- 
dered against  them;  and  that  the  recognizance  was  in  full  force, 
unsatisfied,  &c. 

We  have  not  examined  whether  the  mittimus  of  the  mayor 
was  sufficient  to  authorize  the  detention  of  Best  in  jail,  be- 
cause, admitting  it  to  be  defective,  the  statute  authorizes  the 
judge,  who  issues  a  habeas  corpus  on  complaint  of  illegal 
imprisonment,  to  call  witnesses  before  him,  inquire  into  the 
guilt  of  the  prisoner,  and  to  remand,  recognize,  or  discharge 
him,  as  he  may  judge  proper.  R.  S.,  1838,  p.  327.  We  do  not 
conceive  it  to  be  any  objection  against  the  validity  of  the 
recognizance,  that  the  penalty  fixed  by  the  judge  was 
[*613]  greater  *than  that  required  by  the  mayor.  The 
former  bad  a  right  to  be  guided  by  his  own  discretion 
on  that  subject.  We  see  no  ground  on  which  to  support  the 
demurrer. 

Fer  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

J.  JRyman,  for  the  State. 

M.  G.  Bright,  for  the  defendants. 


Sheets  v.  Peabody, 

^'^ICKEE  OP  FoRECLOSUKE. —  On  a  decree  of  foreclosure  and  for  a  sale  of  the 
bind  mortgaged,  the  sale  should  be  made  in  conformity  with  the  statute  in 
force  when  the  mortgage  was  executed. (a) 

ERROR  to  the  Jefferson  Circuit  Court. 

Blackford,  J. — This  was  a  bill  in  chancery  filed  in  1840 

{a)Franhlin  T    Thunton,  8  Blackf.,  160. 
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by  Peabody,  as  administrator  of  one  Soper,  against  Sheets.  It 
is  a  bill  of  foreelosure,  and  prays  a  sale  of  the  mortgaged  prem- 
ises situate  in  Jefferson  county  in  this  State.  The  mortgage 
was  executed  on  the  3d  of  January,  1835,  and  was  made  to 
secure  the  payment  of  a  certain  debt  payable  four  years  after 
date  with  interest.  The  place  where  the  mortgage  was  exe- 
cuted is  not  shown.  The  parties  submitted  the  cause  to  the 
Circuit  Court  on  the  bill  and  exhibits. 

The  Court,  in  April,  1843,  decreed  that  the  mortgaged  debt, 
with  interest  and  costs,  be  paid  within  thirty  days,  and,  in  case 
of  non-payment,  that  the  equity  of  redemption  be  foreclosed; 
that  the  premises  be  sold  at  public  auction  to  the  highest  bid- 
der for  cash,  without  appraisement  or  valuation,  first  giving 
notice,  &c. ;  that  the  rents  and  profits  for  seven  years  be  first 
offered  for  sale;  and  that  the  officer  proceed  according  to  the 
statute  on  the  subject,  approved  the  4th  oi  February,  1831. 

The  only  objection  made  to  this  decree  is,  that  it  requires 
the  land  to  be  sold  without  appraisement  or  valuation. 

At  the  time  the  mortgage  was  executed,  the  statute  of  1831, 
referred  to  in  the  decree,  was  in  force;  and  if  that  statute 
governs  the  case,  the  decree  is  unobjectionable,  no  appraise- 
ment or  valuation  of  the  land  being  required  by  that 
[*614]  ^statute.  But  at  the  time  the  decree  was  rendered, 
there  was  a  statute  declaring  that  no  property,  real  or 
personal,  should  be  sold  on  execution,  or  by  virtue  of  any  othei 
process,  for  less  than  its  appraised  value,  except,  &c.  Stat 
1843,  p.  15.  If  the  last  named  statute  is  to  govern,  the  decree 
is  erroneous.  We  must  presume,  the  contrary  not  appearing, 
that  the  mortgage  was  executed  in  this  State.  It  has  been 
decided  by  the  Supreme  Court  of  the  United  States,  in  a  case 
like  the  present,  that  the  decree  as  to  a  sale  of  the  property 
must  conform  to  the  statute  in  force  when  the  mortgage  was 
executed.  Bronson  v.  Kinz'ie  et  al.,  1  Howard,  311.  This 
decision  of  the  Supreme  Court  of  the  United  States,  whether 
correct  or  not,  is  obligatory  on  us.  Should  we  decide  contrary 
to  it,  our  judgment  would  of  course,  in  case  of  a  writ  of  error, 
be  reversed  by  that  Court.     We  decide,  therefore,  that  as  the 
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decree  before  us  is  in  conformity  with  the  statute  in  force  when 
the  mortgage  was  executed,  it  must  be  aflBrmed.  We  have 
heretofore  expressed  a  similar  opinion  to  the  one  now  given. 
Doe  d.  Wolf  et  al.  v.  Heath  et  al.,  May  term,  1844. 

Per  Curiam. — The  decree  is  affirmed  with  1  per  cent,  dam- 
ages and  costs. 

M.  G.  Bright,  for  the  plaintiflt 

W,  Lyle,  for  the  defendant. 
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ABATEMENT. 
See  Attachment,  2. 

1.  Suit  against  Daniel  Conavay,  junior, 
and  Daniel  Comvay,  senior.  The 
defendants  pleaded  separately  as 
follows :  Daniel  Conaway,  junior, 
against  whom  ihe  plaintifl'  hath 
declared  by  the  name  of  Daniel 
Conavay,  junior,  says  he  is  called 
by  the  name  of  Daniel  Conaway, 
junior,  &c.    Daniel  Conaway,  senior, 

against  whom  the  plaintiff  hath 
declared  by  the  name  of  Daniel 
Conway,  senior,  says  he  is  called  by 
the  name  of  Daniel  Conaway,  senior, 
&c.  Held,  that  the  first  plea  was  a 
nullity.  Held,  also,  that  the  second 
plea  might  heve  been  replied  to  by 
alleging  that  the  defendant,  Daniel 
Conaway,  senior,  was  called  and 
known  as  well  by  the  name  of  Dan- 
iel Comvay,  senior,  as  by  the  name 
of  Daniel  Conaway,  senior,  &c. — 
Conaway  et  al.  v.  Hays 159 

2.  A  defendant  can  not  plead  in  abate- 
ment on  account  of  a  variance  be- 
tween the  declaration  and  the  writ, 
without  craving  oyer  of  the  writ  and 
reciting  it  in  his  ])lea. — Kichols  v. 
Smalley  et  al 200 

3.  A  plea,  in  abatement  to  an  indict- 
ment, that  the  grand  jurors  who 
found  the  indictment  were  selected 
by  the  board  of  commissioners  on 
the  6th  of  May,  1841,  and  that  they 
had  no  authority  to  make  the  selec- 
tion on  that  day,  is  bad  for  not  show- 
ing that  said  6th  of  May  was  not 
included  in  the  May  session  of  the 
board  in  that  year. —  The  State  v. 
Newer 307 

4.  A  writ,  issued  in  A  county,  against 
three  persons,  was  returned  "  not 
found  "  as  to  two  of  them,  and  the 
return  suggested  of  record.  The 
other  defendant  pleaded  in  abate- 
ment that  all  the  defendants  were, 

(A: 


when  the  writ  issued,  and  still  were, 
resident  in  B  county.  Held,  that  the 
plea  was  bad.  —  The  State  v.  WU- 
iiams 493 

ACCOKD  AND  SATISFACTION. 

1.  In  debt  on  a  promissory  note,  ac- 
cord and  satisfaction,  and  payment, 
may  be  pleaded  specially,  or  may 
be  given  in  evidence  under  the  gen- 
eral issue. — Page  v.  Prentice  et  al.322 

2.  An  accord  can  not,  in  any  case,  be 
pleaded  in  bar  unless  it  be  executed. 
—  Woodruff  V.  Dobbins  et  al 582 

ACTION  ON  THE  CASE. 
See    Criminal    Conversation,    1. 

Trespass,  11. 

A  can  not  sustain  a  suit  against  B  for 

procuring  another  to  sue  him,  A, 

unless  the  suit  against  A  was  without 

cause. —  Grove  v.  Brandenburg. ...234 

ADMINISTKATOES. 
See    Executors  and   Administra- 
tors. 

ADMISSIONS. 
See  Evidence,  12.    Partners,  2,  3. 

AD  QUOD  DAMNUM. 

In  a  case  of  ad  quod  damnum,  in  rela- 
tion to  the  erecting  or  the  continu- 
ing of  a  mill-dam,  the  petition,  the 
writ,  and  the  inquest,  or  at  least  the 
latter,  should  name  all  the  proprie- 
tors of  lands,  both  above  and  below 
the  site  of  the  dam,  who  may  be,  or 
have  been,  in  any  way,  injured  by 
the  dam. — Honenstine  v.  Vaughan  et 
al 620 

AGENT. 
See  Promissory  Notes,  5. 

AGREEMENT. 
1.  Declaration  in  debt  for  $2,000  on 

71) 
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a  writing  ohlicratory,  by  which  the 
defendants  promised  that,  on  a  speci- 
fied day,  they  would  pay  the  plain- 
tiff, or  order,  1^2,000,  or  convey  to 
him  a  certain  tract  of  hmd.  Breach, 
tiiat  the  money  had  not  been  paid 
nor  the  land  conveyed.  Pleas — 1, 
The  defendants  were,  when  the  bond 
became  due,  and  still  are,  seised  in 
fee  of  the  land,  and  were  then,  and 
still  are,  ready  to  n)ake  the  convey- 
ance, but  they  have  not  been  re- 
quested to  make  it.  2,  The  defend- 
ants were,  when  the  bond  became 
due,  and  still  are,  seised  in  fee  of 
the  land,  and  were  then,  and  still 
are,  ready  to  execute  the  deed,  and 
now  brin^  the  same  into  Court.  3, 
The  defendants  have  offered  the 
plaintiff  a  good  deed  for  the  land. 
4,  The  plaintiff  has  not  prepared 
and  tendered  to  the  defendants,  or 
any  of  them,  a  conveyance  for  them 
to  execute.  Held,  that  the  pleas 
ivere  bad. — Fretageot  v.  Owen  el  al. 

231 

2.  A  written  agreement  can  not  be  con- 
trolled by  setting  up  a  contempora- 
neous verbal  understanding  of  the 
parties  inconsistent  with  it — Jacobs 
V.  Fink-el 432 

3.  In  debt  on  a  delivery-bond,  a  plea 
relying  on  the  parol  agreement  of 
the  plaintiff,  dispensing  with  the 
defendant's  performance  of  tiie  con- 
dition of  tiie  bond,  is  bad. —  Wood- 
ruff'v.  Dobbins  et  al 582 

ALTERATION. 

See  Bond,  1,  2,  3,  5,  6,  7.    Promis- 
SOKY  Notes,  1,  2,  6,  31. 

AMENDMENT. 

See  Ejectment,  5.  Indictment,  25. 
Pleading,  15.    Scike  Facias,  12. 

APPEAL. 

1.  An  appeal  lies  to  the  Circuit  Court 
from  the  order  of  a  board  of  county 
commissioners,  leasing  a  part  of  the 
public  sc^uare,  in  a  county  seat,  for 
])rivate  purposes.  —  Hanna  v.  The 
Hoard  of  Conunissioners,  &c 256 

2.  When  such  an  appeal  is  taken  in 
vacation,  a  tailure  to  summon  one 
of  the  appellees  to  appear  at  the 
next  term  of  the  Cii'cuit  Court  is  no 
cause  for  dismissing  the  appeal. i?)i(i. 

3.  In  the  case  of  a  fine  imposed  by  a 
justice  oi  the  peace,  for  prolane 
svvL.uiug,  iliu  dcicndant  may  a])pual 


to  the  Circuit  Court. — Jamil  et  al. 
V.  Snyder 551 

4.  The  failure  of  a  justice  of  the  peace, 
in  the  case  of  an  appeal,  to  file  the 
papers  in  the  clerk's  office  in  time, 
is  no  cause  for  dismissing  the  appeal. 
— Lacy  V.  Fainnan 558 

5.  The  filing  of  an  appeal-bond,  with 
the  transcript,  &c.,  in  the  clerk's 
office,  by  the  justice,  in  the  case  of 
such  appeal,  is  prima  facie  evidence 
that  he  had  approved  of  the  bond. 

Ibid. 

6.  An  appeal  lies  to  the  Circuit  Court 
from  the  final  judgment  of  a  justice 
of  the  peace,  however  informal  the 
judgment  may  be. — Brewer  v.  J/ur- 
ray 567 

APPEAL-BOND. 
See  Bond,  14. 

APPEARANCE. 

See  Practice,  5,  11. 

APPLICATION  OF   PAYMENTS 
See  Payment,  1,  2. 

ARBITRATION. 

1.  An  objection  to  an  award  returned 
to  the  Circuit  Court,  on  account  of 
its  not  having  been  returned  in  time, 
is  waived  if  not  made  in  that  Court. 

— Ellison  V.  Chapman 224 

2.  If  a  suit  pending  in  the  Circuit 
Court  be  reierred  to  arbitrators,  and 
the  parties  agree  that  the  award 
shall  be  made  the  judgment  of  the 
Court,  judgment  may  be  rendered 
on  the  award  without  a  scire  facias. 

Ibid, 

3.  An  award  for  a  certain  sum  of 
money  carries  interest,  by  the  stat- 
ute of  1831,  from  the  time  the  money 
was  jjayable  by  the  award. — Hamil- 
ton V.  Wort 348 

4.  If  an  award  be  silent  as  to  the  costs, 
a  judgment  lor  them  is  erroneous. 

Ibid. 

ARSON. 
See  Indictment,  14,  15. 

ASSAULT  AND  BATTERY. 

See  Criminal  Law,  4.   Indictment, 
I       22.    Trespass,  1,  2,  3,  4,  13,  14. 

I  ASSUMPSIT. 

1.  Assumpsit  will  not  lie  on  a  specialty. 
'      —Fletcher  et  al.  v.  I'^.tt -..522 
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2.  The  promise  of  a  purchaser  of 
United  iitates'  land  to  pay  a  person 
for  an  improvement,  which  the  lat- 
ter had  made  on  tlie  land  before  the 
purchase,  is  valid  under  the  statute 
of  1834.— GiyeTis  v.  Burget 577 

ATTACHMENT. 

1.  Writs  of  foreign  attachment,  issued 
under  the  statute  of  1838,  should  be 
made  returnable  to  the  tirst  day  of 
the  term  next  after  they  issue. — An- 
drews et  al.  V.  Reid  et  al 256 

2.  The  defendant  in  foreign  attach- 
ment may  plead  in  abatement,  with- 
out filing  special  hail.^-Abbott  v. 
Warriner 573 

ATTORNEY. 

1.  Where  charges  were  filed  against 
an  attorney  at  law,  under  the  stat- 
ute of  1838,  for  failing  to  pay  over 
money,  &e.,  it  was  held  that  the 
only  judgment  that  could  be  ren- 
dered against  the  defendant  was 
that  of  suspending  him  from  the 
practice  of  the  law. — Dawson  v. 
Compion 421 

S.  The  latter  clause  of  the  statute, 
which  provides  that  an  attorney  or 
counsellor  at  law  who  shall  fail  to 
pay  over  money  collected,  &c.,  shall 
pay  ten  per  cent.,  &c.,  was  held  to 
apply  to  suits  brought  for  the  recov- 
ery of  the  money Ibid. 

3.  In  said  proceeding,  by  filing  charges, 
&c.,  it  was  held  that  the  defendant 
might  show  the  circumstances  under 
which  the  money  had  been  retained, 
in  mitigation,  if  not  in  justification 
of  his  conduct Ibid. 

AWARD. 

See  Arbitration. 
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BANKRUPT; 

See  Witness,  8. 

1.  A  joint  debtor  witli  a  bankrupt  has 
a  contingent  claim  on  the  latter, 
which  is  provable  under  the  com- 
mission of  bankruptcy ;  and  the 
bankrupt's  certificate  will  bar  a  suit 
against  him  for  contribution. — Dean 
V.  Speakman 317 

2.  To  render  a  certified  bankrupt  a 
competent  witness  for  his  co-debtor 
in  an  action  for  the  joint  debt,  the 
bankrupt  must  release  to  his  assignee 
all  claim  to  surplus  and  alloAvance. 

Ibid. 

Vol..  YIT.— 43         (6^ 


3.  After  a  person  lias  been  declared  a 
bankrupt,  and  his  goods  have  passed 
to  liis  assignee,  he  lias  no  right  of 
property  or  of  possession  in  the 
goods. — Redman  et  al.  v.  GoiUd..36l 

BARON  AND  FEME. 
See  Husband  and  Wife. 

BASTARDY. 
Debt  lies  in  this  State  on  a  judgment 
rendered  in  Ohio  against  the  father 
of  a  bastard  child  charging  him  with 
a  certain  sum,  payable  by  install- 
ment.s,  for  the  child's  maintenance; 
but  the  declaration  must  show  that 
the  plaintiS"  had  maintained  the 
child,  and  thus  entitled  himself  to 
the  money  sued  for. — Stanfidd  et  ux. 
V.  Fetters 558 

BILL  OF   EXCEPTIONS. 

The  judges  of  the  Circuit  Court  are 
not  bound  to  seal  a  bill  of  exceptions 
which  requires  the  clerk  to  insert 
therein  copies  of  certain  papers 
after  the  bill  shall  have  been  sealed. 
• — The  Board  of  Trustees,  &c.,  v, 
Embree ...461 

BILL  OF  PARTICULARS. 
See  Set-Off,  3,  4. 

BILL  OF  REVIEW. 
See  Chancery,  2,  3,  4,  5,  6,  23. 

BILLS  OF  EXCHANGE. 

1.  A  paper  purporting  to  be  a  bill  of 
exchange,  having  a  blank  for  the 
payee's  name,  may  be  filled  up  at 
any  time  by  a  bona  fide  holder ;  but 
until  it  is  so  filled  up,  a  suit  will  not 
lie  on  it  against  the  acceptor. — 
Greenhow  v.  Boyle 56 

2.  In  an  action  for  money  had  and 
received,  &c.,  by  the  drawer  against 
the  acceptor  of  such  blank  bill,  the 
bill  is  not  sufiicient  evidence  to  sup- 
port the  suit Ibid. 

3.  If  the  indorsee  of  a  bill  of  exchange 
give  time  to  the  draAver  for  a  valu- 
able consideration,  he  thereby  dis- 
charges the  indorser.  —  The  State 
Bank  V.  Wymond  et  al 363 

4.  To  authorize  the  payee  to  recover 
against  the  drawer  of  a  bill  of  ex- 
change in  which  no  time  for  pay- 
ment is  specified,  he  must  present 
the  bill  to  the  drawee  fSr  acoejitaiice 
or  payment  within  a  i-eMsipnalile  lime 
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after  it  is  received. — Dumont  v.  Pope 
et  al 3(!7 

5.  A  statement  in  a  protest  of  such  bill 
for  non-acceptance,  that  the  reason 
given  by  the  drawee  for  non-accejjt- 
ance  was  that  he  had  no  effects  of 
the  drawer,  is  no  evidence  of  the 
want  of  effects Ibid. 

6.  If  an  order  drawn  by  A  upon  B  be 
not  a  bill  of  exchange,  there  can  be 
no  recovery  by  the  payee  against  the 
drawer  without  proof  of  considera- 
tion   Ibid. 

7.  In  a  suit  on  a  bill  of  exchange  pay- 
able to  a  firm,  brought  by  the  drawer, 
who  had  paid  the  bill,  against  the 
acceptor,  it  is  sufiicient  to  describe 
the  bill  in  tlie  declaration  as  payable 
to  the  firm,  without  setting  out  the 
names  of  the  members  of  the  firm. 
— Phipps  et  al.  V.  Addison  et  al...o75 

8.  If  a  demurrer  to  the  declaration  in 
such  case  be  overruled,  the  Court 
may  assess  the  damages  so  far  as  the 
amount  due  on  the  bill  of  exchange 
is  concerned ;  but  in  respect  to  the 
costs  of  protest,  if  chargeable  at  all, 
there  should  be  a  jury  of  inquirv. 

Ibid. 

BOATS. 
See  Lien,  4. 

BOND. 
See  Constable,  2.    Delivery-Bond. 
Eeplevin,   1,  2,  3,  4,  5,  6,  7,  8. 
Sheriff's  Bond, 

1.  Debt  by  the  State,  on  the  relation 
of  the  Board  of  County  Commission- 
ers, &c.,  on  the  official  bond  of  a 
county  agent,  against  Polke  and 
Vanpelt.  Plea,  that  the  bond  was 
executed  by  the  agent,  with  Polke, 
Evons  and  Burnside,  sureties,  and 
was  delivered  to  the  Board  of  County 
Commissioners ;  that  afterwards  the 
Commissioners,  while  the  bond  was 
under  their  control,  caused  the  name 
ol'  Evans  to  be  erased  from  the  same, 
and  that  of  Vanpelt  added  thereto, 
wiiiiout  the  knowledge  or  consent 
of  Polke  or  Burnside.  Held,  that  the 
plea  was  good. — The  State  v.  Polke 
et  al 27 

2.  If  after  the  execution  of  a  bond  by 
several  persons,  it  be  altered  by 
inserting  in  the  body  of  it  the  names 
of  others  as  co-obligors,  and  by  add- 
ing tlieir  signatures  to  it,  and  the 
circumstances  under  which  the 
alteration    was    made    be    not   ex- 
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plained  by  the  ol)ligee,  the  bund 
will  be  considered  void  as  to  the 
first  obligors. — Harper  et  al.  v.  ITie 

Stcde 61 

8.  A  suit  on  the  bond  against  all  the 
obligors  can  not,  in  such  case,  be 
sustained ; Ibid. 

4.  A  bond  to  indemnify  an  officer 
against  a  lawful  or  an  apparently 
lawful  act  is  valid.  Aliter,  if  the  act 
be  unlawful. — Anderson  v.  Fams.S'iS 

5.  Whether  a  bond  sued  on  was  deliv- 
ered as  an  escrow,  and  whether  an 
alteration  made  in  it  after  its  deliv- 
ery destroyed  its  identity,  &c.,  are 
questioiis  for  the  jury ;  and  to  enable 
the  jury  to  determine  those  ques- 
tions, they  should  have  the  bond 
before  them.  —  The  /State  v.  Badly 
et  al 355 

6.  An  alteration  in  a  bond  or  deed 
made  after  its  execution,  in  a  mate- 
rial part,  witiiout  the  consent  of  the 
parties,  vitiates  the  instrument ;  but 
if  the  alteration  were  made  with 
consent  of  parties,  the  instrument  is 
valid. — The  liichmond  M.  Company 
V.  Davis 412 

7.  Whether  blanks  left  in  a  bond  when 
it  was  signed  and  sealed,  and  which 
were  afterwards  filled  up,  had  been 
filled  up  with  the  obligor's  consent, 
is  a  question  for  the  jury Ibid. 

8.  One  of  the  counts  on  a  title-bond, 
setting  forth  tJie  condition  and 
assigning  breaches,  Avas  barred  by  a 
valid  plea.  The  other  count  wa^ 
on  the  penal  part  of  the  bond  only; 
and  a  plea  thereto  (oyer  having  been 
obtained  of  the  condition)  was  cor- 
rectly overruled  on  demurrer,  but 
no  breaches  were  suggested.  Held, 
that  damages  could  not  be  assessed 
for  the  plaintiff  on  either  count. — 
Brown  et  al.  v.  Hart 429 

9.  A  bond  conditioned  to  indemnify 
the  obligee  and  save  him  harmless 
from  the  operation  of  certain  judg- 
ments, whicli  were  liens  on  land 
purchased  by  him,  is  a  bond  of  in- 
demnity against  damages  arising 
from  the  judgments. — Loyd  et  al.  v. 
Marvin  et  al 464 

10.  In  debt  on  tlie  penal  ])art  of  such 
bond,  a  plea  {oyer  of  the  condition 
having  been  given)  of  non  damnifi- 
catus  generally  is  good Ibid. 

11.  A  replication  to  the  plea  in  such 
case  that  executions  were  issued  on 
the  judgments  and  levied  on  the 
land,  and  that  the  rents  and  profits 
thereof  for  seven  years  were  offered 
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for  sale,  does  not  show  a  breach  of 
the  condition  of  the  bond,  and  is, 
therefore,  insufficient Ibid. 

12.  Suit  on  a  bond.  Plea,  payment. 
Held,  that  the  plaintiff,  to  rebut  the 
presumption  of  payment  from  lapse 
of  time,  might  prove  that,  pending 
the  suit,  the  defendant  proposed  to 
the  plaintifTs  attorney  to  pay  the 
bond  in  projaertv.- — Kymith  v.  JBms- 
kirk ". 477 

13.  A  written  promise  of  indemnity, 
whetlier  under  seal  or  not,  is,  under 
the  statute,  assignable. — Fletcher  et 
al.v.  Piatt 522 

14.  Signature  is  not  essential  to  the 
validity  of  an  appeal-bond. — Parks 
V.  Hazlerigg  et  al 536 

15.  On  the  execution  of  a  writ  of  in- 
quiry in  debt  on  a  sheriffs  bond, 
after  a  demurrer  to  the  replication 
assigning  breaches  has  been  over- 
ruled, the  quantum  of  the  relator's 
damages  caused  by  the  breaches  is 
the  only  subject  of  incpiiry. — Clark 
et  al.v.  The  State ". 570 


OAPIAS    AD    RESPONDENDUM. 
See  Trkspass,  3. 

CAPTION. 

See  Criminal  Law,  6.    Indictment, 

17,  25,  27. 

CAERIEES. 
A  common  carrier,  or  a  private 
person  who  undertakes  for  hire  to 
carry  and  deliver  goods  safely,  is 
bound  to  pursuethe  usual  and  ordi- 
nary route.  If  he  unnecessarily^ 
deviate  from  that  route,  he  will  be 
liable  for  any  injury  to  the  goods 
which  may  be  thereby  occasioned. — 
Powers  V.  Davenport 497 

CASE. 

Kee  Criminai,   Conversation,   1. 

Trespass,  11, 

MALLENGE. 

1.  A  petit  juror  being  challenged, 
stated  on  oath  that  he  did  not  know 
but  that  he  had  formed  an  opinion 
in  the  case  from  rumour ;  but  that 
he  thought  his  opinion  would  read- 
ily yield  to  the  evidence,  if  it  should 
differ  from  the  rumour  he  had  heard. 
Held,  that  the  challenge  was  not  sus- 
tained.—  Van  Vacter  v.  McKillip..578 
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2.  The  defendant's  right,  in  the  case 
of  an  indictment,  to  challengea  juror 
peremptorily,  remains  open  until  the 
juror  is  a\yoin.^-3Iunly  v.  The  State. 

593 

3.  Same  point. — Morris  v.  The  Staie.dOl 

CHANCERY. 

See  Evidence,  13.  Mortgage,  9. 
Promissory  Notes,  7.  Sheriff's 
Saee,  6.  Substitution.  Supreme 
Court.  Usury,  5, 6.  Vendor  and 
Purchaser,  5,  13,  33,  34. 

1.  A  bill  in  chancery  to  enjoin  a  judg- 
ment at  law  can  not  be  sustained, 
unless  there  be  a  release  of  errors 
indorsed  on  the  bill. — Addleman  v. 
3Io7'mon 31 

2.  A  bill  of  review  containing  no 
equity  on  its  face  must,  on  final 
hearing,  be  dismissed. — Gullett  et  al. 
V.  Housh 52 

3.  A  bill  of  review  can  be  brought  only 
in  two  cases :  one,  for  error  in  the 
record  ;  the  other,  on  account  of  new 
matter  discovered  since  the  decree, 
or,  at  least,  since  the  publication  of 
the  testimony Ibid. 

4.  A  defendant  to  a  bill  in  equity, 
having  negligently  suffered  a  decree 
to  go  against  him  by  default,  can  not 
allege  his  own  negligence  in  support 
of  a  bill  of  review Ibid. 

5.  If  a  defendant  in  equity  knew  of 
certain  facts  necessary  to  his  defense 
before  the  rendition  of  a  decree 
against  him,  he  can  not  support  a 
bill  of  review  by  alleging  that  he 
has,  since  the  decree,  discovered  cer- 
tain evidence  of  those  facts,  without 
showing  that  he  could  not  prove 
them  by  other  testimony Ibid. 

6.  The  statute  of  limitations  may  be 
relied  on  in  bar  of  a  bill  of  review. 

Ibid. 

7.  The  statute  of  limitations  may  be 
pleaded  to  a  suit  in  equity,  if  the 
subject-matter  of  the  suit  be  cogni- 
zable at  law  as  well  as  in  equity. — 
Smith  V.  Calloway 86 

8.  But  in  those  cases  of  trusts  which 
are  exclusively  within  the  jurisdic- 
tion of  a  Court  of  chancery,  the  stat- 
ute of  limitations  can  not  be  pleaded. 

Ibid. 

9.  An  administrator  is  a  trustee  for  a 
person  entitled  to  a  distributive  share 
of  the  estate;  and  the  trust,  in  such 
case,  is  exclusively  within  the  juris- 
diction of  a  Court  of  chancery. ..lb id. 

10.  To  a  suit  in  chancery,  tlierefoi'e, 
by  a  person  entitled  to  such  share. 


62U 


INDEX. 


against  an  administrator,  the  statute 
of  limitations  can  not  be  pleaded. 

Ibid. 

11.  If  the  husband  of  an  administra- 
trix act  in  the  administration  of  the 
estate,  as  he  may  do,  a  trust  is  raised 
in  him  which  is  exclusively  within 
the  jurisdiction  of  a  Court  of  equity. 

Ibid. 

12.  Ahhough  the  statute  of  limitations 
can  not  be  pleaded  to  a  suit  in  chan- 
cery against  an  administrator  for  a 
distributive  share  of  the  estate,length 
of  time  may  be  relied  on  as  presump- 
tive evidence  of  payment Ibid. 

13.  The  assignee  of  a  note  can  not 
resort  to  a  Court  of  chancery  for 
relief  against  the  assignor  on  account 
of  the  maker's  insolvency,  if  there 
be  no  fraud  in  the  assignment. — 
Clark  V.  Spears  et  ul 96 

14.  If  an  answer  in  chancery  be  put  in 
issue  by  a  replication,  no  part  of  the 
answer  can  be  read  by  the  defendant 
as  evidence  in  his  favour,  except  so 
much  as  may  qualify  or  explain  the 
meaning  of  some  passage  in  the 
answer  i-ead  in  evidence  by  the  com- 
plainant  Ibid. 

15.  A  bill  of  foreclosure  and  for  a  sale 
of  mortgaged  premises  averred  that 
the  mortgage  was  given  to  secure 
the  payment  of  a  certain  promissory 
note.  The  answer  admitted  the  exe- 
cution of  the  note  and  mortgage,  but 
alleged  that  judgment  had  been 
obtained  on  the  note,  and  that  the 
defendant  had  paid  the  judgment. 
A  general  replication  was  filed. 
Held,  that  the  admission  in  the  an- 
swer of  the  execution  of  the  note  and 
mortgage  was  evidence  against  the 
defendant,  but  that  the  subsequent 
allegation  of  payment  being  a  new 
and  distinct  lact,  was  not  evidence 
in  his  favour Ibid. 

16.  If  an  allegation  in  a  bill  in  chan- 
cery be  denied  by  the  answer,  the 
allegation  umst  be  proved  by  two 
witnesses,  or  by  one  witness  and  cor- 
roliorating  circumstances. — Fierce  v. 
Gates 162 

17.  If  a  distinct  fact  in  avoidance  be 
set  up  by  an  answer  in  chancery, 
such  fact  must  be  proved Ibid. 

18.  When  a  party  to  a  contract  places 
a  known  trust  and  confidence  in  the 
other  party,  and  acts  upon  his  opin- 
ion, any  misrepresentation  by  the 
party  confided  in,  in  a  material  mat- 
ter constituting  an  inducement  or 
motive  to  the  act  of  the  other  party. 


and  by  which  an  inidue  advantag* 
is  taken  of  him,  is  regarded  as  a 
fraud  against  which  equity  will  re- 
lieve.— iShaeffer  v.  Sleade  el  al 178 

19.  Courts  of  equity  do  not  generally 
view  time  as  being  of  the  essence  of 
a  contract,  unless  it  appear  from  the 
terms  of  the  contract  or  the  conduct 
of  the  parties  that  it  was  the  design 
of  the  parties  to  render  it  essential. 
Brumfidd  et  al.  v.  Palmer 227 

20.  If  a  defendant  in  chancery  die 
before  he  has  answered,  the  suit  can 
only  be  revived  by  a  bill  of  revivor; 
but  if  he  die  after  answer  filed,  the 
suit  may  be  revived  by  virtue  of  the 
statute,  on  motion  of  the  complain- 
ant, without  such  bill. — Aldridge  v. 
Dunn  et  al 249 

21.  If  a  defendant  in  chancery  submit 
the  cause  on  bill,  answer,  and  depo- 
sitions, the  filing  of  a  replication  is 
waived. — Bunts  v.  Cole  et  al 265 

22.  A  bill  in  equity  alleging  a  certain 
contract,  whicli  is  denied  by  the  an- 
swer, is  not  sustained  by  proof  of  a 
difl'erent  contract. — Kinsey  v. Grimes. 

290 

23.  A  bill  of  review,  on  account  of 
newly  discovered  evidence,  can  not 
be  sustained,  if,  by  the  use  of  reason- 
ably active  diligence,  the  evidence 
might  have  been  known  to  the  com- 
plainant before  the  trial  of  the  first 
cause. — Jenkins  v.  Premitt 329 

24.  Courts  of  equity  will  tbllow  the 
law  in  the  construction  of  the  statute 
of  usury. —  Conner  et  al.  v.  Myers.'ool 

25.  But  on  bill  filed  to  be  relieved 
against  an  usurious  contract,  the 
complainant  will  be  required  to  pay 
the  defendant  what  is  bowi  fide  due 
to  him,  deducting  the  usurious  inter- 
est  Ibid. 

26.  The  bill  must  show  that  such  pay- 
ment has  been  made,  or  it  must  con- 
tain an  ofier  to  make  it Ibid. 

27.  When  a  borrower  has  paid  the 
money  upon  an  usurious  contract,  a 
Court  of  equity  will  assist  him  to 
recover  back  the  exce.'^s  paid  beyond 
principal  and  lawful  interest. ../6(d. 

28.  A  suit  in  chancery  was  ready  for 
final  hearing,  under  the  act  ol  1<'^38, 
as  soon  as  the  issue  was  completed, 
unless  depositions  were  to  be  taken. 
— Bykn  et  ux.  v.  Cochran 417 

29.  A  bill  in  chancery  showing  that 
the  complainant  has  no  equity,  may 
be  objected  to  at  any  stage  of  ilie 
proceedings. — Muir  v.  Clark 423 

30.  If  a  bill  in  equity  be  taken  as  con- 


;676) 


INDEX. 


621 


fessed  on  account  of  the  non-api>ear- 
ance  of  the  detenclant,  and  a  final 
decree  be  rendered  against  him,  the 
record  should  show  that  the  Court 
had  jurisdiction  of  the  person  of  the 
defendant. — Shipley  et  al.  v.  Mitchell. 

472 

?1.  "When  such  bill  was  filed  in  vaca- 
tion against  a  non-resident  defend- 
ant, it  was  necessary,  under  the  act 
of  1838,  to  give  notice  of  the  pen- 
dency of  the  suit,  in  a  yjublic  news- 
paper, for  three  full  weeks  and  sixty 
days  before  the  next  term  of  the 
Court Ibid. 

32.  A  complainant  in  chancery  moved 
the  Court  to  dismiss  the  bill  "  with- 
out prejudice ;"  the  Court  refused 
BO  to  dismiss  tiie  bill,  biU  dismissed 
it  "  with  prejudice."  Held,  that  the 
dismissal  would  be  no  bar  to  another 
suit  for  tlie  same  cause.  Held,  also, 
tliat  a  writ  of  error  would  not  lie  on 
the  dismissal. —  Vaneman  v.  Fair- 
brother  et  al 541 

3l}.  Held,  tluit  a  bill  in  chancery  filed 
by  theobliizeeof  a  title-bond  in  pos- 
session of  the  premises,  to  enjoin  an 
action  of  ejectment  brought  on  the 
demise  of  the  obligors  grantee, 
sliould  allege  that  possession  of  the 
premises  had  been  demanded  of  the 
complainant  before  the  action  of 
ejectment  was  brought.  Held,  also, 
(as  the  complainant  was  to  have  the 
title  when  he  paid  the  purchase- 
money),  that  the  bill  should  aver 
that  the  purchase-money  had  been 
paid. — Ncwhouse  et  al.  v.  Hill 584 

34.  The  obligee  of  such  bond  mort- 
gaged it  to  A,  and  the  latter  after- 
wards obtained  the  legal  title  to  the 
premises  from  the  obligor,  and  gave 
mp  the  bond  to  him.  Held,  that  a 
bill  filed  by  the  mortgagor  against 
the  mortgagee  and  obligor,  to  set 
aside  that  transaction  between  the 
defendants,  could  not  be  sustained; 
the  transaction  not  being  of  any 
injury  to  the  complainant Ibid. 

35.  A  prayer  in  such  bill  that  the 
mortgagee  be  decreed  to  file  a  bill 
of  foreclosure  against  the  complain- 
ant, is  mere  surplusage Ibid. 

CHARACTER. 

See  Slander,  3. 

CIRCUIT  COURT. 
See  Bills  of  Exchange,  8.    Jukis- 

DicTiON,  2.    Scire  Facias,  10. 
I,  An  entry  on  the  record  of  the  Cir- 
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cuit  Court  of  a  decision  of  the  Su- 
preme Court,  in  a  case  taken  by 
appeal  from  the  Circuit  Court,  is 
necessary  before  the  last-named 
Court  can  act  in  the  cause  remanded 
from  the  Supreme  Court. — Glover  y, 
Foote 293 

2.  Where  a  cause  has  been  tried  by  the 
Court  instead  of  a  jury,  the  record 
should  show  that  the  cause  was  sub- 
mitted to  the  Court  by  the  parties. 
— Mahan  et  al.\.  Sherman 378 

3.  Tlie  Supreme  Court  will  not  inter- 
fere witla  the  finding  of  the  Circuit 
Court  on  a  question  of  fact  submit- 
ted to  it,  if  the  testimony  be  con- 
flicting.— The  Richmond  M.  Company 
V.  Davis 412 

4.  Where  a  cause  is  submitted  to  the 
Circuit  Court,  the  judgment  will  not 
be  reversed  on  account  of  an  appa- 
rent contradiction  in  the  statements 
of  a  witness. — Conwell  v.  Buchanan. 

537 

CONCEALED  WEAPONS. 
If  a  person,  not  being  a  traveler,  carry 
a  pistol  concealed  about  his  person, 
he  is  guilty  of  an  indictable  offense. 
His  motive  for  carrying  tlie  pistol 
is  immaterial.  —  Walls  v.  The  State. 

572 

CONSENT. 
See  Bond,  6.    Indictment,  9. 

CONSIDERATION. 
To  maintain  an  action  of  assump.sit,  it 
must  be  shown  that  the  considera- 
tion /or  the  promise  moved  from  the 
plaintifT. — Farlmv  v.  Kemp 544 

CONSTABLE. 

See  Trespass,  8. 

1.  A  constable  having  in  his  hands  a 
fi.  fa.,  issued  under  the  statute  of 
1842,  may,  on  finding  no  goods  on 
whicli  to  levy,  return  the  execution 
before  the  return-day. — Mlddleivood 
V.  NevHl 51 

2.  A  constable's  bond,  though  not  exe- 
cuted until  after  he  had  commenced 
the  discharge  of  his  duties,  may  be 
sued  on  for  any  breach  of  the  con- 
dition committed  subsequently  to  its 
execution.  —  Dickens  et  al.  v.  The 
State 358 

CONSTITUTIONAL  LAW. 
See  Indictment,  18.    Jurisdiction, 
2.     Justice    of    the    Peace,   5. 
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Mortgage,  4,   13.     Statutes,  2. 
Usury,  7,  9. 

1.  The  statute  of  1842,  applying  cer- 
tain funds  to  purposes  of  education, 
is  constitutional.  —  The  State  v. 
Boyles 90 

2.  Debt  by  the  State  on  a  judgment  of 
the  Owen  Circuit  Court  obtained  on 
a  forfeited  recognizance;  tlie  decla- 
ration not  showing  whether  the 
recognizance  had  been  taken  in  a 
civil  or  criminal  case.  Held,  that  a 
plea  that  the  debt  had  been  remit- 
ted by  the  Governor  must  show  that 
the  forfeiture  had  been  incurred  in 
proceedings  arising  out  of  a  viola- 
tion of  the  penal  laws. — 27te  State 
V.  Leak  et  al 462 

CONTINUANCE. 

See  Error. 

1.  An  amendment  of  the  declaration 
not  affecting  the  merits,  and  which 
could  not  prejudice  the  defendant  in 
his  defense,  is  no  cause  for  a  contin- 
uance.— McKinney  v.  Harter 385 

2.  A  motion  to  continue  the  cause  in 
order  to  procure  the  testimony  of  an 
interested  witness,  may  be  overruled. 
— Jacobs  V.  Finkel 432 

3.  In  trespass  against  A,  B,  and  C,  the 
two  former  appeared  to  the  action, 
and  the  writ  was  returned  "  not 
found "  as  to  C.  Held,  that  the 
plaintiff  was  entitled  to  a  continu- 
ance in  order  that  process  might  be 
served  on  C. — Sutton  v.  Hays 543 

CONTRACT. 

See  Eestkaint  of  Trade. 

1.  One  party  to  an  executed  contract 
can  not  rescind  it  without  restoring 
the  other  party  to  his  original  situ- 
ation.—IJiie/^  V.  Tate 55 

2.  Applications  to  a  Court  of  chancery 
for  the  exercise  of  its  jurisdiction  to 
rescind  a  contract  are  addressed  to 
the  sound  discretion  of  the  Court; 
but 'such  discretion  must  be  exer- 
cised in  conformity  with  established 
principles. — Shaeffer  v.  Sleade  et  al. 

178 

3.  A  contract  will  not,  in  general,  be 
rescinded  when  tlie  contracting  par- 
ties can  not  be  placed  in  the  identi- 
cal situation  which  they  occupied 
when  tlie  contract  was  made.  And 
even  when  they  can  be  so  placed, 
the  contract  will  not  be  rescinded 
if  the  application  to  rescind  be  not 
made  within  a  reasonable  time.Ibid. 


4.  If  by  an  agreement  between  two 
persons,  one  agrees  to  lurnish  a 
specified  sum  of  money  to  carry  on 
a  certain  business  of  the  parties, 
and  alterwards  fails  to  iurnish  the 
money,  he  is  liable  to  the  other  at 
law  for  such  breach  of  contract. — 
Ellison  V.  Chapman 224 

5.  The  fact  that  the  obligee  of  a  bond 
conditioned  for  the  conveyance  of 
leal  estate,  retains  possession  of  the 
premises,  destroys  his  right  to  re- 
scind the  contract  on  the  ground  of 
the  obligor's  non-performance  on  hia 
part. — Brumjield  et  al.  v.  Palmer. ill 

6.  A  party  having  a  right  to  rescind 
a  contract  must  exercise  the  right 
within  a  reasonable  time. — Johnson 
V.  McLane , 501 

7.  Where  one  party  to  a  special  entire 
contract  has  not  complied  with  its 
terms,  but  professing  to  act  under  it, 
has  done  for,  or  delivered  to  the 
other  party  something  of  value  to 
him  which  he  has  accepted,  no 
action  will  lie  on  that  contract  for 
the  work  done  or  thing  delivered; 
but  the  party  who  has  been  thus 
benefited  by  the  labour  or  property 
of  the  other,  will  be  responsible  on 
an  implied  promise,  arising  from 
the  circumstances,  to  the  extent  of 
the  value  received  by  him. — Lomax 
V.  Bailey 599 

CONVEYANCE. 
See  Fraudulent  Conveyance.  Hus- 
band AND  Wife,  1, 5,  6.    Infants. 

1.  A  conveyance  of  land,  certified  to 
be  acknowledged  before  a  notary 
public  of  one  county,  "  under  his 
hand  and  seal,"  may  be  admitted  to 
record  in  another  county  in  which 
the  land  lies. — JJoe  d.  Gardner  v. 
Vandewater 6 

2.  Such  conveyance,  if  recorded,  may 
be  proved  by  the  record  book,  when 
the  person  offering  the  evidence  is 
not  a  pai'ty  to  the  conveyance,  and 
has  not  the  control  of  it Ibid. 

3.  Ejectment  by  the  lessee  of  B.  T,  a 
mortgagee  in  fee,  against  the  mort- 
gagor. The  defendant,  to  prove  the 
title  out  of  the  lessor,  introduced  the 
following  deed  :  "  Know  all  men  by 
these  presents  that  I,  B.  T.,  of,  &c., 
for  and  in  consideration  of  the  sum 
of  $1,200  to  me  secured,  have 
granted,  bargained,  sold,  assigned, 
and  transferred,  and  do,  by  these 
presents,  grant,  bargain,  sell,  assign, 
and  transfer  to  J,  0.  and  S.  31.  all 
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my  right,  claim,  and  interest,  in  and 
to  a  certain  mortgage  and  the  prem- 
ises therein  described,  made  and 
executed  to  me  by  J.  L.  Q.  on,  &c., 
to  secure  to  me  the  payment  of 
$1,400,  with  interest,  <&c.  And  I 
hereby  authorize  and  empower  the 
said  J.  G.  and  <S'  M.  to  prosecute  in 
my  name  all  suits  now  commenced 
by  me,  or  to  begin  and  prosecute  to 
fin^l  judgment  any  and  all  suits,  in 
my  name,  which  they  may  deem 
necessary  in  and  about  tlie  collection 
of  the  $1,400,  and  the  interest  there- 
on accrued,  or  wiiich  may  hereafter 
accrue,  (they  being  responsible  for 
all  costs,  expenses,  &c.j;  and  they, 
said  J.  G.  and  *S'.  il/.,  are  hereby 
fully  authorized  and  empowered  to 
order,  direct  and  control  the  said 
mortgage,  and  the  collection  of  the 
money  thereby  secured,  (in  my 
name,  and  for  their  use  and  ben- 
efit), to  all  intents  and  purposes,  as 
fully  and  amply  as  I  might  and 
could  do  myself,  and  to  receive  and 
receipt  for  the  same,  hereby  ratify- 
ing and  confirming  whatsoever  the 
said  J.  G.  and  S.  M.  shall  and  may 
lawfully  do  in  the  premises.  Wit- 
ness my  hand  and  seal  this  first  of 
March,  1841.— 5.  T.  (seal.)"  It 
appeared  that  when  this  deed  was 
executed,  notes  were  given  for  the 
purchase- money,  and  that  the  mort- 
gage referred  to  in  said  deed  was  the 
same  with  the  mortgage  relied  on 
by  the  plaintiff.  Held,  that  this 
instrument  was  a  deed  of  bargain 
and  sale  of  the  mortgaged  premises 
which  passed  the  use  to  the  bar- 
gainees, and  that  the  statute  of  uses 
transferred  to  them  the  possession. 
Held,  also,  that  said  deed  authorized 
the  bargainees  to  collect  the  mort- 

■  gage-debt  for  their  own  use,  in  the 
name  of  the  bargainor. —  Givan  v. 
JJoe  d.  Tout 210 

4.  The  English  statute  requiring  deeds 
of  bargain  and  sale  to  be  enrolled  is 
not  in  force  in  this  Slate Jbid. 

6.  Such  deeds,  under  our  statute,  are 
valid  between  the  parties  without 
being    acknowledged   or    recorded. 

Ibid. 

6.  A  voluntary  conveyance  of  real 
estate  can  not  be  impeached  by 
proof  of  the  verbal  or  written  dec- 
larations of  the  grantor  made  sub- 
sequentlv  to  its  execution. — Paine  et 
aL  V.  Doe  d.  Griffin 485 

7.  Such  conveyance,  if  made  bona  fide, 
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is  valid  against  a  subsequent  pur- 
chaser wi<A  notice Ibid 

8.  That  a  person  was  deeply  involved 
in  debt  when  he  executed  a  volun- 
tary conveyance  of  land,  is  strong 
evidence  that  the  conveyance  was 
made  to  defraud  oubsequent  pur- 
chasers   Ibid. 

9.  A  voluntary  conveyance  of  real 
estate  is  not  void  as  to  subsequent 
creditors  merely  because  the  grantor 
was  indebted  $25.00  or  $o0.00  at  the 
date  of  the  deed. — Doe  d.  Abbott  v. 
Hard  et  ul 510 

10.  After  such  conveyance,  the  grantor 
contracted  a  debt  for  which  judg- 
ment was  obtained  before  the  con- 
veyance was  recorded.  Subsetjuently 
to  recording  the  conveyance,  (which 
was  not  recorded  in  time),  the  land 
was  sold  under  an  execution  on  said 
judgment.  Held,  that  the  purchaser 
having  notice  by  the  record  of  the 
prior  deed,  took  nothing  by  his 
purchase Ibid. 

11.  Under  the  statute,  a  bona  fide  con- 
veyance of  real  estate,  whether  for  a 
consideration  or  not,  passes,  prima 
facie,  the  grantor's  interest  in  the 
premises,  and  the  possession  thereof, 
to  the  grantee Ibid 

COKPOKATION. 

There  is  no  corporation  named  "  Con- 
gressional township  numbered  11 
north,  of  range  numbered  7  west." 
— The  State  v.  Anderson  et  al 222 

COSTS. 
See  Security  for  Costs.  Trover,  1. 

1.  When  a  person  accused  of  a  crime 
before  a  justice  of  the  peace  is  re- 
cognized to  appear  in  the  Circuit 
Court,  and  is  convicted  in  that  Court, 
the  costs  of  the  examination  before 
the  justice  should  not  be  included 
in  the  judgment. —  The  State  v. 
Thurston  et  al 148 

2.  In  a  suit  by  the  State,  on  the  rela- 
tion of  a  county  treasurer,  on  a  col- 
lector's bond,  the  relator  is  not  liable 
for  costs. — The  State  v.  Lahue  et  al. 

604 

COUNTY  TREASUREK. 
See  Costs,  2.    Treasurer. 

COVENANT. 
Covenant.      The   declaration   alleged 
that  by  an  agreement  of  the  parties 
under  seal,  the  defendant  liad  let  to 
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the  plaintiff  a  distillery  for  a  year 
and  was  to  furnish  sufficient  meal 
to  keep  it  running;  that  the  plain- 
tiff was  to  deliver  to  the  defendant 
a  certain  quantity  of  whisky  at  the 
distillery  tor  every  sixty  pounds  of 
meal  so  delivered  ;  that  the  defend- 
ant was  to  furnish  barrels  to  hold 
the  whisky;  that  if  the  defendant 
failed,  at  any  time,  to  furnish  meal 
as  aforesaid,  the  plaintiff  might  fur- 
nish the  distillery  himself,  and  have 
the  same  rent  free,  till  the  defendant 
should  again  furnish  meal ;  that  if 
the  plaintiff,  at  any  time,  failed  to 
pay  for  the  meal  as  fast  as  it  was 
delivered  or  distilled,  the  agreement 
should  be  void  ;  a,nd  that  the  defend- 
ant should  give  the  plaintiff  ten 
days'  notice  of  his  intention  to  stop 
furnishing  the  meal.  Breach,  that 
the  defendant  had  failed  to  furnish 
the  meal  without  giving  the  ten  days' 
notice,  &c.  Plea,  that  the  defend- 
ant had  kept  his  covenants,  until  the 
plaintiff's  non-performance  as  there- 
inafter mentioned,  and  had  furn- 
ished the  plaintifif  with  sufficient 
meal  to  keep  the  distillery  running, 
and  barrels  to  hold  the  whisky ;  yet 
the  plaintiff  had  afterwards  failed 
to  pay,  &c.,  by  delivering  the  whisky, 
&c.,  whereby  the  agi'eement  became 
void.  Held,  that  the  declaration  and 
plea  were  both  good. —  Wood  v.  Pow- 
ell et  al 517 

CKIMINAL  CONVERSATION. 

1.  Case  lies  for  criminal  conversation 
with  the  plaintiff's  wife. —  Van  Vae- 
ter  V.  McKUli'p 578 

2.  In  a  suit  for  crim.  con.,  evidence 
that  the  plaintiff  is  ill-tempered,  and 
that  previously  to  the  illicit  inter- 
course charged  he  and  his  wife  lived 
unhappily,  and  occasionally  came 
to  blows,  is  inadmissible  in  mitiga- 
tion of  damages Ibid. 


CRIMINAL  LAW. 

L  If  on  an  indictment  against  two 
persons  one  of  them  be  tried  sepa- 
rately, the  record,  by  siiowing  that 
the  prisoner  was  separately  tried, 
necessarily  shows  that  the  Court 
directed  the  trial. — Dias  v.  The 
State 20 

2.  If  the  record  of  a  criminal  case 
show  that,  in  the  course  of  the  trial, 
the  Court  had,  on  an  adjournment 
from  one  day  till  the  next,  placed 
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the  jury  in  the  charge  of  a  bailiff,  it 
will  be  presumed  that  the  jury  was 
committed  to  his  care  in  a  legal 
manner,  whatever  that  may  he.lbld. 

3.  A  person  indicted  for  an  offense 
created  by  statute,  can  not  be  con- 
victed after  a  repeal  of  the  statute, 
unless  the  repealing  statute  contain 
a  saving  clause,  &c. — Taylor  v.  The 
State 9o 

4.  A  person  indicted  for  an  assault  and 
battery  with  intent  to  murder  may 
be  found  guilty  of  a  simple  assault 
and  battery. — The  State  v.  Kennedi/. 

28;; 

5.  In  a  criminal  cause  taken  by  a 
change  of  venue  from  one  Circuit 
Court  to  another,  the  record  on  a 
writ  of  error  must  show,  not  only 
that  the  Court  before  which  the 
indictment  was  found,  but  also  that 
the  Court  which  tried  the  cause,  had 
jurisdiction  of  the  offense. — Doty  v. 
The  State 427 

6.  The  jurisdiction  of  the  Court  that 
tried  the  cause  can  be  shown  only 
by  a  statement,  in  the  nature  of  a 
caption  to  its  proceedings,  that  the 
indictment  was  filed  there,  and  that 
the  prisoner  was  tried  upon  it.. Ibid. 

7.  The  indictment  should  also  consti- 
tute a  part  of  the  record  of  the  last- 
mentioned  Court ; Ibid. 

8.  The  Court,  on  the  trial  of  such  cause, 
instructed  the  jury  as  follows:  "If 
the  deiendant  has  omitted  to  avail 
himself  of  evidence  within  his  reach, 
by  which  he  might  have  repelled 
that  which  was  offered  to  his  preju- 
dice, his  omission  to  do  so  supplies 
a  strong  presumption  that  the  charge 
is  well  founded."  Held,  that  the 
instruction  was  erroneous Ibid. 
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DAMAGES. 
See  Bills  of  Exchange,  8.    Bond, 
15.       Internal    Improvements. 
Justice  of  the  Peace,   4.    Re- 
plevin, 3,  4,  6.    Slander,  5,  6, 11. 

If  a  constable  fail  to  levy  an  execution 
on  goods  which  might  have  been 
levied  on,  the  value  of  tlie  goods, 
Avith  interest  and  ten  per  cent.,  is,  in 
a  suit  for  such  failure,  the  measure 
of  the  plaintiff's  damages. — Idrnpiis 
V.  The  State 43 


DEATH. 

See  Evidence,  1,  2. 
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DEBT. 
I.  Debt  on  a  writing  obligatory,  by 
whicli  the  defendant,  for  value  re- 
ceived, promised  to  pay  the  plaintiff 
$162.75,  with  interest  from  the  date, 
to  be  paid  on  or  before  the  session 
of  the  commissioners'  Court  of  Grunt 
county  then  next  ensuing,  provided 
that  if  the  defendant  proved  to  the 
satisfaction  of  said  board  that  he  had 
paid  the  plaintiti'said  money  on  an 
order  given  by  said  commissioners, 
at,  &c.,  to  one  Webster,  and  by  him 
assigned  to  the  plaintiff,  then  the 
obligation  to  be  void,  or  so  much 
thereof  to  be  void  as  the  defendant 
should  prove  had  been  paid  on  said 
order  over  and  above  the  credits 
indorsed  on  it.  Held,  that  debt  was 
the  proper  form  of  action. — Massey 

V.  Chance 160 

2.  If  in  debt  payment  of  the  whole  be 
pleaded,  and  issue  be  joined  on  the 
plea,  the  whole,  and  not  a  part,  of 
the  issue  should  be  tried. — 'The  Slate 
V.  Leak  et  al 462 

DECEDENT'S  REAL  ESTATE, 
EXECUTION  AGAINST. 

A.  creditor  of  an  intestate  filed  a  peti- 
tion in  th^Circuit  Court,  at  the  Sep- 
tember term,  1S42,  to  subject  to  exe- 
cution certain  lands  of  the  deceased 
on  a  judgment  against  the  adminis- 
trators, recovered  by  the  petitioner 
at  the  March  term,  1842;  there  being 
no  personal  property  to  satisfy  the 
judgment.  Tiie  administrators  plead- 
ed, that,  having  ascertained  that  the 
personal  property  of  the  deceased 
was  not  sufficient  to  pay  his  debts, 
they  had  procured  a  decree  of  the 
Probate  Court,  at  its  November  term, 
1841,  to  sell  the  lands,  or  enough  of 
them  to  pay  the  debts,  at  a  price  not 
less  than  their  appraised  value,  on 
certain  credits ;  and  that  they  liad 
used  their  utmost  exertions  to  make 
sale  of  the  lands,  but  without  efiect, 
for  want  of  buyers.  Held,  on  demur- 
rer, that  the  plea  was  insufficient. — 
Bromnjield  v.  Vail  et  al 203 

DECEEE. 

See  KEPiiEVY. 

A  decree  in  chancery,  however  err6- 
neous  the  proceedings  may  be,  is 
not  a  nullity,  if  the  Court  had  juris- 
diction of  the  subject-matter  and  of 
the  parties.  —  Jackson  d.  Gordy  v. 
Green  et  al 391 


DEDICATION. 
See  Highway,  2. 

DEED. 

See  Conveyance.  FrauduliEnt  Con- 
veyance. Husband  and  Wife, 
1,  5,  6.    Infants. 

DEFAULT. 

Suit  by  notice  and  motion,  under  the 
act  of  1838,  against  a  sheriff  for  not 
returning  an  execution.  Judgment 
by  default,  damages  assessed  by  a 
jury,  and  final  judgment  for  the 
plaintiff.  In  the  judgment  the  Court 
stated  that  it  appeared  to  their  satis- 
faction that  notice  of  the  motion  had 
been  served  on  the  defendant  ten 
days,  &c.  Held,  that  there  was  no 
error  in  the  proceedings. —  Dixon  v. 
Boyer 547 

DELIVERY-BOND. 

1.  Debt  on  a  delivery-bond.  Plea, 
that  the  bond  was  without  consider- 
ation, in  this :  That,  on,  &c.,  a  ji.fa. 
issued  on  a  judgment  in  favour  of 
the  plaintiff  against  A,  one  of  the 
defendants,  and  was,  by  A's  consent, 
levied  on  certain  land  ^here  de- 
scribed), which  was  ajjpraised  under 
the  statute  of  1841,  and  which  was 
more  tlian  sufficient,  if  sold  at  half 
its  appraised  value,  to  pay  .said  judg- 
ment and  all  costs;  that  the  sheritij 
without  selling  the  land  or  disposing 
of  the  levy,  levied  said  execution  on 
the  goods  named  in  the  delivery- 
bond,  and  was  about  to  sell  the  same 
without  first  selling  the  land,  where- 
upon the  defendants,  to  prevent  the 
sale,  gave  the  bond.  Held,  that  the 
plea  was  valid. — Miller  et  al.  v.  Ash- 
ton  et  al 29 

2.  Debt  on  a  delivery-bond,  the  condi- 
tion reciting  the  fi.  fa.,  but  not  the 
judgment.  Pleas — 1,  No  consider- 
ation. 2,  The  bond  was  obtained 
by  fraud,  covin,  and  misrepresenta- 
tion. 3,  Payment  of  the  judgment 
before  the  execution  issued.  Held, 
on  general  demurrer,  that  the  pleas 
were  good. — Atkinson  et  al.y.  Star- 
buck 420 

DEMAND. 

See  Agreement,  1.  Chancery,  33. 
Covenant.  Dower,  1.  Mort- 
gage, 3.  Pleading,  3.  Promis- 
sory Notes,  38.    School-Commis- 
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SIGNER,   9.     Vendor    and    Pur- 
chaser, 6,  28. 

DEPOSITIONS. 

If  the  defendant  give  notice  that  he 
will  take  depositions  in  another 
State,  before  a  certain  justice,  at  a 
specified  time  and  place,  and  the 
plaintiff  give  notice  that  lie  will  also 
take  depositions  before  the  same  jus- 
tice, at  the  same  time  and  place,  and 
both  parties  attend  and  take  depo- 
sitions accordingly,  without  objec- 
tion, the  defendant  can  not  after- 
wards object  in  Court  that  tbe  notice 
to  him  was  insufficient ;  nor  is  the 
want  of  a  dedimus,  in  such  case,  on 
the  plaintiff 's  part,  an  objection  to 
his  depositions. — The  President,  &c., 
of  Connersville  v.  Wadleigh 102 

DEVISE. 

1.  It  was  not  necessary,  under  the  act 
of  1831,  to  the  validity  of  a  will,  that 
it  should  be  recorded  in  the  record- 
er's office. — Ryhn  et  ux.  v.  Cochran. 

417 

2.  The  word  heirs  is  not  necessary  in 
a  will  of  real  estate,  as  it  is  in  a  deed, 
to  convey  the  lee ;  but  still,  to  give 
a  fee,  something  more  than  the  mere 
devise  of  the  land  is  necessary. — Doe 
d.  Franklin  et  al.  v.  Harter  et  o/...488 

3.  In  a  devise  of  land  to  A,  the  devi- 
see was  required,  in  consideration 
of  the  gift,  to  support  his  mother 
and  the  testator  during  their  lives, 
and  to  pay  the  funeral  expenses, 
"  out  of  the  proceeds  of  the  farm  on  said 
land."  Meld,  that  the  charge  did  not 
enlarge  the  devise  to  a  lee  by  impli- 
cation  Ibid. 

4.  The  charge  can  not  produce  that 
effect  unless  the  devisee  may,  by 
paying  it,  possibly  sustain  a  loss 
unless  he  takes  a  fee Ibid. 

5.  The  introductory  clause  in  a  will 
was,  "As  to  such  wordly  estate  as  it 
has  pleased  God  to  intrust  me  with, 
1  dispose  of  the  same  in  the  follow- 
ing manner,"  &c.  The  will  also 
contained  this  clause:  "And  to 
eflectuate  this  my  intention,  I  be- 
queath, &c.;  and  I  also  will  and 
bequeath  that  P.  F.,  my  son,  shall 
liave  the  eighty  acres  of  land  where- 
on 1  now  live,"  &c.  Held,  that  P. 
F.  took  an  estate  in  fee Ibid. 


DILIGENCE. 

See  Promissory  Notes,  9,  15,  16,  18, 
19,  20,  27,  34,  35. 
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DISCHAKGE  OF  JURY. 

See  Indictment,  18. 

DISTRESS. 
See  Landlord  and  Tenant,  4,  7, 

8,  9. 

DOWER. 

1.  It  was  necessary,  under  the  statute 
of  1838,  that  a  petition  to  the  Pro- 
bate Court  for  the  appointment  of 
commissioners  to  assign  dower,  &c., 
should  aver  that,  previously  to  ita 
being  filed,  a  demand  on  the  defend- 
ant for  an  assignment  of  the  dower 
had  been  made,  or  show  good  reason 
why  such  demand  had  not  been 
made. — Spinning  v.  Rowland 7 

2.  A  widow  can  not  mortgage  her 
dower  until  it  has  been  assigned  to 
her. — Strong  et  al.  v.  Bragg  et  a/.. .62 

3.  In  a  suit  in  chancery  for  dower,  it 
must  appear  that  the  complainant's 
husband  was  seised  of  the  premises 
at  some  time  during  the  coverture, 
or  she  can  not  recover. — Dennis  v. 
Dennis 572 
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EJECTMENT. 

See  Mesne  Profits. 

1.  To  sustain  an  ejectment,  it  must 
appear  that  the  defendant  was  in 
possession  of  the  premises  when  the 
action  was  commenced.—  Wdliamson 
V.  Doe  d.  Crawford 12 

2.  The  copy  of  a  declaration  in  eject- 
ment, with  a  notice  requiring  an 
appearance  at  the  term  next  after 
that  which  followed  the  time  when 
the  notice  issued  was  served  on  the 
tenant  in  possession.  Held,  that  the 
notice  was  illegal. — Jackson  v.  Oood- 
tifle  d.  Bromley 129 

3.  Judgment  in  such  action  can  not  be 
rendered  against  the  casual  ejector 
until  after  tiie  tenant  in  possession 
has  made  default Ibid. 

4.  In  ejectment  against  a  trespasser, 
notice  to  quit  need  not  be  proved.— 
Meeker  v.  Doe  d.  Place 169 

I  5.  The  declaration  in  such  action  may 
be  amended,  as  to  the  date  of  the 
demise,  at  any  time  before  verdict, 
provided  the  amendment  do  not 
injure  or  impose  any  hardship  on 

the  defendant Ibid. 

In  ejectment  for  an  entire  tract  of 
land,  any  undivided  portion  of  it 
may  be  recovered. — Doe  d.  Moor:  e* 
ux.  V.  Abernathy 442 
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ELISOR. 
The  Circuit  Court  may  appoint  an 
elisor  in  a  cause  in  which  the  sher- 
iff is  a  party,  there  being  no  coroner 
in  attendance ;  and  a  person,  though 
he  have  served  under  the  sheriff  as 
bailiff  to  the  petit  jury  in  other 
causes,  may  be  appointed  such  elisor. 
—The  State  v.  Bodly  et  al 355 

EQUITY. 
See  Chancery. 

ERROR. 

The  refusal  to  continue  a  cause  on 
account  ot"  the  absence  of  a  witness, 
if  the  continuance  be  applied  for 
on  a  suflBcienc  affidavit,  is  error. — 
Bradbury  v.  Dougherty... 467 

EVIDENCE. 


See  Bills  of  E;s;change,  2,  5.  Chan-  6 
CERY,  14,  15, 16, 17,  Conveyance, 
2,  6.  Landlord  and  Tenant, 
6.  Malicious  Prosecution,  3. 
Partners,  2,  3,  4.  Pleading,  22. 
Practice,  9.  Promissory  Notes, 
2,  4,  14,  22,  30,  33,  36.  Replevin, 
6.  School  Commissioner,  2,  3,  6. 
Scire  Facias,  3,  13.  Set-Off,  2. 
Usury,  3.    Witness,  9,  12, 

1.  It  is  necessary  to  the  admission  of 
evidence  of  what  a  deceased  witness 
swore  to  on  a  former  trial,  that  it 
be  proved  by  the  record  of  that  trial 
that  the  suit  was  between  the  same 
parties  and  for  the  same  cause  of 
action. — Ephraims  et  al.  v.  Murdoek. 

10 

2.  And  the  precise  words  of  the  de- 
ceased witness,  and  not  merely  the 
substance  of  them,  must  be  proved. 

Ibkl 

3.  If  the  goods  on  which  an  execution 
is  levied  be  taken  from  tlie  officer 
by  a  judgment  in  favour  of  the 
claimant,  on  a  trial  of  the  right  of 
property,  the  judgment  is  conclu- 
sive, as  to  the  right  of  tliat  property, 
in  a  suit  against  the  officer  for  a 
false  return  of  the  execution. — 
Llmpus  V.  The  State  43 

4.  Suit  against  the  maker  of  a  sealed 
note  for  the  payment  of  money, 
brought  by  V..  as  assignee  of  M., 
who  was  assignee  of  i>.,  the  payee.  9. 
Plea  of  payment  to  the  payee  before 
notice  of  his  assignment  to  M.,  claim- 
ing as  set-ofis  certain  notes  of  B., 
one  of  wliich  was  payable  to  the 
defendant,     and    the    others    were 
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assigned  to  him.  Replication,  that 
the  defendant  had  notice,  &c.  Held, 
that  the  notes  and  assignments  men- 
tioned in  the  plea  might  be  read  in 
evidence  by  the  defendant.  Held, 
also,  that  evidence  offered  by  tlie 
defendant  that  M.  transferred  the 
note  declared  on  to  W.  by  a  blank 
indorsement,  that  W.,  without  in- 
dorsing it,  transferred  it  to  T.,  that 
the  latter  transferred  it  by  delivery 
to  B.,  who  in  the  same  manner 
transferred  it  to  the  plaintiff,  who, 
before  the  maturity  of  the  note, 
filled  up  the  blank  indorsement  to 
himself,  was  inadmissible  under  the 

issue. —  Vanvacter  v.  Patterson 94 

.  On  an  indictment  for  selling  spir- 
ituous liquors  without  license,  the 
prosecutor  need  not  prove  that  the 
defendant  had  no  license. — Shearer 

V.  The  State 99 

,  Suit  on  a  written  promise  by  the 
defendant  to  assign  to  the  plaintiff 
a  note  on  a  third  person.  1/e/d,  that 
parol  evidence  tending  to  show  that 
the  assignment  was  to  be  without 
recourse,    was   inadmissible. — Blair 

et  al.  V.  Williams 132 

,  Debt  on  a  promissory  note.  Pleas, 
fraud  and  failure  of  consideration. 
The  defendant  oflered  in  evidence, 
on  the  trial,  an  advertisement  by 
the  plaintiff  for  the  private  sale  of 
certain  real  estate,  for  a  part  of  the 
price  of  which  the  note  sued  on  had 
been  given.  The  advertisement 
represented  the  land  as  containing 
a  coal  bank,  &c.,  and  had  been 
inserted  in  a  newspaper  published 
in  the  county  in  which  the  land  was 
situate.  There  was  no  proof  of  the 
publication  of  the  advertisement 
except  in  December,  1838 ;  and  the 
purchase  of  the  land  was  not  made 
until  April,  1840 ;  nor  did  it  appear 
that  the  advertisement  had  been 
ever  seen  by  the  defendant.  Held, 
that  the  advertisement,  under  the  cir- 
cumstances, was  inadmissible  as  evi- 
dence.— Clawson  et  al.  v.  Dowry  ..140 
A  party  may  introduce  his  evidence 
in  the  order  he  prefers,  provided 
there  is  reason  to  suppose  that  the 
evidence'  offered   is  connected  with 

the  cause Jbid. 

The  subscribing  witnesses  to  a  deed 
are  the  proper  persons  to  prove  its 
execution,  if  tiiey  are  within  the 
jurisdiction  of  the  Court  and  com- 
petent to  testily. — Sampson  v.  Grimes. 
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10.  In  an  action  at  law,  evidence  of 
'    the   state  of  unsettled   partnership 

accounts  between  the  parties  is  in- 
admissible.—  Wilt  V.  Bird 258 

11.  An  entry  made  by  one  of  the  par- 
ties to  a  suit,  in  an  account  book, 
can  not  be  proved  by  parol  without 
accounting  for  the  absence  of  the 
book Ibid. 

12.  An  offer,  concession  or  admission, 
made  in  the  course  of  an  ineffectual 
treaty  of  compromise,  and  consti- 
tuting, in  itself,  the  point  yielded 
for  the  sake  of  peace,  and  not  be- 
cause it  was  just  or  true,  is  not  com- 
petent evidence  against  the  party 
making  it;  but  the  law  is  otliervvise 
with  regard  to  an  independent  fact 
admitted  to  be  true,  but  not  consti- 
tuting such  yielded  point Ibid. 

13.  An  issue  of  fact  having  been  formed 
on  bill  and  answer  in  equity,  a  jury 
was  called  to  try  it,  and  the  answer 
read  in  evidence.  Ileld,  that  the  jury 
might  find  for  the  complainant  on 
the  testimony  of  a  single  disinter- 
ested witness. — Kinsey  v.  Grimes.'2'JO 

14.  When  the  question  in  a  suit  in  the 
Circuit  Court  is  whether  a  judgment 
in  another  action  had  been  reversed 
or  not,  the  record  of  the  Court  that 
reversed  the  judgment,  or  an  agree- 
ment of  the  parties  that  it  had  been 
reversed,  is  sufficient  to  prove  the 
reversal. — Glover  v.  Foote 293 

15.  A,  an  indorsee  of  a  sealed  note  for 
the  payment  of  $1,000,  indorsed  it 
in  blank  to  B,  who,  without  indors- 
ing the  note,  delivered  it  to  C,  and 
the  latter  sold  it  to  I)  without  in- 
dorsing it.  I)  sued  A  as  indorser — 
an  indorsement  in  full  to  the  plain- 
tiff being  written  over  the  defend- 
ant's name  Held,  tliat,  supposing 
the  plaintiff  could  only  recover  the 
amount  the  defendant  had  received 
from  B  for  the  note  (of  which,  how- 
ever, no  opinion  was  given),  still  a 
statement  made  by  B  whilst  he  held 
the  note  that  lie  had  paid  for  it  only 
$650,  could  nut  be  proved  by  the 
defendant;  B  himself  being  a  com- 
petent witness  in  the  cause. — Lynn 
V.  Jeter 300 

16.  Assumpsit  for  money  paid  by  the 
plaintiff  for  tlie  defendant's  use,  and 
at  his  request,  on  a  writing  obligatory 
for  the  payment  of  money,  payable 
to  one  T.  W.,  in  which  the  defend- 
ant Avas  principal,  and  the  plaintiff 
his  surety ;  and  which  the  plaintiff 
had  to  pay.      Plea,  non-assumpsit 


witliout  oath.  Held,  that  the  writing 
obligatory,  not  being  the  foundation 
of  the  suit,  was  not  admissible  as 
evidence  without  proof  of  its  execu- 
tion by  the  defendant. — Jessup  v. 
Gi-ay 332 

17.  Suit  on  a  note  for  the  payment  of 
money  given  for  the  right  to  make 
and  sell  fanning  mills  within  certain 
limits.  It  appeared  by  the  note  and 
an  article  of  agreement  that  the  note 
was  to  be  paid,  provided  the  payee 
did  not  make  or  sell,  within  the 
prescribed  limits,  more  than  four 
such  mills.  Held,  that,  on  the  ques- 
tion whether  the  plaintiff  had  made 
or  sold  as  aforesaid  more  than  four 
such  mills,  the  burthen  of  proof  was 
on  the  defendant. — Bowser  et  at.  v. 
Bliss  et  al 344 

18.  The  transcript  of  a  record  of  the 
District  Court  of  the  United  States,  for 
another  State,  is,  if  pmperly  authen- 
ticated, admissible  evidence  in  the 
Courts  of  tills  State. — Redman  et  al. 
V.  Gould 361 

19.  The  contents  of  a  paper  can  not  be 
proved  by  secondary  evidence,  un- 
less its  loss  or  destruction  be  posi- 
tively proved,  or  it  appear  that  bona 
fide  and  diligent  search  had  been 
made  for  it  in  vain,  where  it  was 
likely  to  be  found. — Hurray  v.  Bu- 
chanan   549 

20.  And,  in  general,  the  loss  of  the 
paper  must  be  proved  by  the  person 
in  whose  hands  it  was  at  the  time 
of  the  loss,  or  to  whose  custody  it  ii 
traced,  if  he  be  living Ibid. 

21.  Sci.  fa.  on  a  justice's  ti-anscript, 
&c.  Held,  that  the  circumstanc<» 
that  the  defendant  was  living  on 
forty  acres  of  land,  claiming  tho 
same  as  his  own,  was  prima  J'acii 
evidence  that  the  land  was  his.— 
Shiel  V.  Ferriter 574 

22.  The  admission  of  immaterial  evi- 
dence ( the  merits  of  the  cause  having 
lieen  fully  tried)  can  not  be  assigned 
for  error. —  Van  Vacter  v.  McKillip. 

578 

23.  On  the  trial  of  an  indictment  under 
the  act  against  fraudulent  voting,  the 
defendant's  statements  made  under 
oath  at  tlie  polls,  on  being  chal- 
lenged, are  not  admissible  evidence 
for  him ;  nor  is  the  decision  of  the 
judges  of  the  election  in  favour  of 
his  right  to  vote  any  defense. — Mor- 
ris V.  The  State 607 

24.  In  assumpsit  against  partners  for 
goods  sold  and  delivered,  the  plain- 


(684) 


INDEX. 


629 


tiff  having  proved  that  one  of  the 
defendants  had  examined  his  (the 
plaintiff's)  books,  containing  the 
items  of  his  account  against  tlie 
defendants,  and  had  acknowledged 
them  as  they  were  stated  in  the 
books  to  be  correct,  of^'ereil  to  prove 
said  items  by  parol  evidence,  with- 
out producing  the  books  or  account- 
ing for  their  absence.  Held,  that  the 
evidence  was  inadmissible. — Thomp- 
son et  al.  V.  Fry 608 

EXCHANGE. 

1.  If  two  persons  exchange  horses, 
with  the  privilege  to  one  of  the 
parties  to  return,  within  a  given 
time,  the  horse  received  by  him  in 
exchange,  and  such,  part)' fail  within 
the  time  to  return  the  horse  so  re- 
ceived, tlie  contract  becomes  abso- 
lute.— Johnson  v.  McLane 501 

2.  And  a  bieach  of  warranty  as  to  one 
of  the  horses  will  not,  of  itself,  affect 
the  validity  of  the  exchange.... i6td. 

EXECUTION. 

See  Executors  and  Administra- 
tors, 7.  Justice  of  the  Peace, 
1,  2,  11.    Trespass,  7,  8.  _ 

1.  A  fieri  facias  on  a  justice's  judgment 
which  was  replevied,  issued  at  the 
request  of  the  surety  before  the  expi- 
ration of  the  replevy,  without  an 
affidavit,  is  under  the  statute  of 
1838,  irregular  and  void. — Ezra  v. 
Manlove 389 

2.  If  an  execution  so  issued  be  levied 
by  the  constable,  he  may,  when  in- 
formed of  the  invalidity  of  the  writ, 
abandon  the  levy Ibid. 

3.  Under  the  act  of  1843,  an  execu- 
tion-defendant may  claim  as  exempt 
from  execution,  at  any  time  before 
the  sale,  any  personal  property  lev- 
ied on,  not  exceeding  in  value  $125. 
— Pate  V.  Swann  et  at 500 

4.  A  fieri  facias  binds  the  goods  of  the 
debtor  from  the  time  it  is  delivered 
to  the  sheriff,  though  the  latter  fail 
to  indorse  on  it  the  time  of  such 
delivery. — Johnson  v.  McLane. ..^01 

6.  After  A  and  B  had  exchanged 
horses,  a  fi.  fa.  against  the  former 
was  delivered  to  the  sheriff;  and 
after  such  delivery,  A  and  B  re-ex- 
changed the  horses.  The  slieriff 
afterwards  levied  the  execution  on 
both  horses  as  A\  property.  Held, 
that  sucli  levy  was  not  a  relimpush- 
ment  of  tlie  lien  of  the  execution  on 
the  horse  originally  owned  by  B.Ibid. 

(68 


6.  If  after  the  issuing  of  a_/?.  fa.  by  a 
justice  of  the  peace,  and  before  its 
execution,  the  plaintiff  die,  the  writ 
may  still  be  executed ;  and  if  the 
justice  afterwards  prevent  its  execu- 
tion, he  may,  for  any  loss  thereby 
caused  to  the  estate  of  the  deceased, 
be  sued  in  case  by  the  administrator 
of  such  estate. — Murray  v.  Buchanan. 

549 

executoes  and  adminis- 

TKATOKS. 
See  Chancery,  9, 10, 11, 12.    Execu- 
tion,  6.    Mortgage,   2,    Plead- 
ing, 25.  Principal,  and  Surety,  2. 

1.  An  action  can  not  be  brought  against 
an  administrator  on  a  {)romise  of  tne 
intestate,  (the  administrator  not  hav- 
ing been  guilty  of  waste,  negligence, 
or  fraud),  after  a  complaint  had  been 
filed  in  the  Probate  Court  by  the 
administrator,  for  the  purpose  of  set- 
tling the  estate  as  insolvent. — Bemy 
V.  Butler 5 

2.  If  the  plaintiff  confess  the  plea  of 
plene  administravit,  a  judgment  in 
his  lavour  should  be  of  assets  quando 
acciderint.—  Wilt  v.  Bird 258 

3.  Petition  in  the  Probate  Court  against 
an  administrator  for  payment  of  a 
judgment  against  his  intestate,  alleg- 
ing waste,  tic.  The  petition  was 
filed  in  1842,  and  before  the  expira- 
tion of  a  year  from  the  time  of  the 
defendant's  appointment  as  admin- 
istrator. Held,  that  without  evidence 
of  waste  the  suit  could  not  be  sus- 
tained.— Lewis  V.  Houston 335 

4.  The  executor  of  a  vendor  of  real 
estate  (the  vendor  having  died  with- 
out making  a  deed,  and  before  he 
was  bound  to  convey)  has  the  right, 
in  a  Court  of  equity,  to  require  the 
heirs  or  devisees  of  the  vendor  to 
execute  a  deed  according  to  tlie  con- 
tract of  sale,  and  to  demand  of  the 
vendee  payment  of  the  purchase- 
money  ;  and  he  is  also  entitled  to 
enforce  the  vendor's  lien  for  the 
price  of  the  land. — Hurst  v.  Hensley 

Ct     C(6«**«*a*>«    ••••••••••■••••■••.•    ■••••••■•OlO 

5.  The  declaration  in  a  suit  against 
the  administrator  of  the  acceptor  of 
a  bill  of  exchange  need  not  allege 
that  the  plaintiff's  claim  had  been 
filed  in  the  olKce  of  the  clerk  of  the 
Probate  Court. — Fhpps  et  al.  v.  Ad- 
difioii  d,  al 375 

C.  In  such  suit,  the  judgment,  if  for 
the  plaintiff,  should  be  for  the  dam- 
ages and  costs  to  be  levied  of  the 
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intestate's  goods,  if  the  defendant 
have  so  much ;  and  if  he  have  not, 
tlien  the  costs  of  the  defendant's  own 
goods Ibid. 

7.  After  a  judgment  had  been  obtained 
in  the  Probate  Court  against  an  ad- 
ministrator, and  an  execution  award- 
ed and  issued  against  the  real  estate 
of  the  deceased,  the  administrator 
filed  a  complaint,  under  the  statute, 
for  the  purpose  of  settling  the  estate 
as  insolvent.  Held,  that,  on  motion 
of  the  administrator,  the  execution 
should  be  set  aside.  Held,  also,  that 
the  lien  of  the  judgment  was  de- 
stroyed by  the  filing  of  the  com- 
plaint.— Joyce  et  al.  t.  Hufford  et  al. 

382 

8.  The  act  of  1843,  giving  justices  of 
the  peace  jurisdiction  in  actions  by 
and  against  executors  and  adminis- 
trators, applies  to  causes  of  action 
which  existed  at  the  time  of  its  pas- 
sage, as  well  as  to  those  that  might 
afterwards  accrue.  —  Thompson  v. 
Harbison 495 

9.  If  an  administrator  lend  the  money 
of  the  estate  while  there  are  debts  to 
pay,  without  an  order  of  the  Probate 
Court,  and  the  money  be  not  repaid, 
he  is  guilty  of  waste. — The  State  v. 
Johnson  et  al 529 

10.  If  a  Probate  Court  revoke  letters 
of  administration,  it  must  be  pre- 
sumed, till  the  contrary  appear,  that 
the  same  Court  had  granted  tliem. 

Ibid. 

11.  For  waste  committed  by  an  admin- 
istrator, who  has  been  removed  from 
oflice,  a  suit  ^ without  a  previous 
judgment  against  him)  may  be 
brought  against  him  and  his  surety 
on  the  administration  bond,  on  the 
relation  of  his  successor Ibid. 

12.  If  an  administrator  be  sued  for  a 
debt  of  the  intestate,  and  after  the 
commencement  of  the  suit  his  letters 
of  administration  be  revoked,  he 
may  plead  such  revocation  in  bar 
of  the  further  maintenance  of  the 
action. — ]\[orrison  v.  Cones 593 

13.  It'  such  plea  be  tiled  before  any 
continuance  of  the  cause,  the  form, 
viz.:  That  the  plaintifl"  ought  not 
furihcr,  &c.,  because  he  (the  defend- 
ant) says  that  since  the  commencement 
of  the  suit,  &c.,  is  proper Ibid. 


FIXTURES. 
A  steam-engine  erected  in  a  perma- 


nent manner  in  a  tan-yard,  to  facil- 
itate the  process  of  tanning,  and  used 
there  for  such  purpose  for  two  or 
three  years,  but  which  could  be  re- 
moved without  injury  to  the  build- 
ing with  which  it  was  connected  by 
braces,  was  held  to  be  a  fixture,  and 
to  pass,  by  a  mortgage  of  the  land 
on  which  it  was  erected,  to  the  mort- 
gagee. —  Sparks  et  al.  v.  The  State 
Bank 469 

FOREIGN  MERCHANDISE. 

i.  To  authorize  a  person  to  sell  foreign 
merchandise  without  license,  he  must 
have  received  it  in  exchange  for  arti- 
cles of  his  manufacturing,  or  for  pro- 
ducts of  his  own  agriculture. — Colson 
V.  The  State 590 

2.  An  indictment  for  selling  foreign 
merchandise  without  license,  for 
money,  is  not  sustained  by  proof  that 
the  merchandise  was  sold  for  pro- 
duce  Ibid. 

FORMER  RECOVERY. 

See  Pleading,  3.  Scire  Facias,  6. 
Variance,  6,  7. 

Suit  against  A  on  a  promissory  note. 
Plea,  that  the  note  was  joint  and 
several,  purporting  to  be  executed 
by  the  defendant  and  B  and  C;  that 
tlie  plaintiff  had  previously  sued  the 
defendant  and  the  other  makers  in 
debt  on  the  same  promises;  and  that 
the  defendant  and  B  had  recovered 
in  the  suit  a  judgment  for  costs. 
Held,  that  the  i)lea  was  bad.^Sting- 
ley  V.  Kirkpatrick 359 

FORNICATION. 
See  Indictment,  26. 

FORT  WAYNE. 
The  corporation  of  "The  President 
and  Trustees  of  the  Town  of  lorl 
Wayne^'  is  merged  in  the  corpora- 
tion of  "The  City  of  i^or<  Wayne;" 
a  bond  executed  to  the  former  cor- 
poration is  transferred  to  and  vested 
in  the  latter;  and  a  suit  on  such 
bond  should  be  brought  in  the  name 
of  "The  City  of  Fort  Wayne." — The 
President,  etc.,  of  Fort  Wayne  v.  Jack- 
son et  al 36 

FRAUD. 

See  Chancery,  18.  Pleading,  13. 
Sale  of  Goods.  Sheriff's  Sale,  4. 
Vendor  .*nd  Pujuhaser,  12,  33. 
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FRAUDS,  STATUTE  OF. 
See  Bond,  14.    Pleading,  12.    Ven- 
dor AND  Purchaser,  5,  35. 

The  statute  of  frauds  does  not  require 
that  an  agreement  for  the  sale  of 
real  estate  sliould  be  signed  by  both 
parties.  It  is  sufhcient  if  it  have 
the  signature  of  the  party  sued. — 
Shirley  v.  Shirley  el  at 452 

FRAUDULENT     CONVEYANCE. 

1.  A  purcliaser  of  land  at  sheriffs  sale, 
under  a  judgment  against  a  person 
who  had  conveyed  the  land  to  de- 
fraud his  creditors,  stands  in  the 
place  of  a  creditor  of  the  fraudulent 
grantor,  and  has  the  same  rights. — 
Scott  V.  Furcell  et  id 66 

2.  The  statute  against  fraudulent  con- 
veyances renders  the  fraudulent 
deed  void  only  as  to  creditors,  leav- 
ing it  valid  as  to  the  parties  them- 
selves, and  as  to  a  bona  fide  purchaser 
from  the  fraudulent  grantee  for  a 
valuable  consideration Ibid. 

3.  The  title  of  such  bona  fide  purchaser, 
acquired  before  a  slierifl["'.s  sale  of  the 
land  under  a  judgment  against  the 
fraudulent  grantor,  will  be  jjreferred 
to  that  of  the  purchaser  at  the  sher- 
iffs sale Ibid. 

4.  Land  descending  from  the  fraudu- 
lent grantee  is  subject,  in  the  hands 
of  his  heir,  to  tlie  claim  of  such  pur- 
chaser at  sheriffs  sale Ibid. 

6.  A  conveyance  of  real  estate  made  to 
defraud  creditors  will,  on  their  ap- 
plication, be  set  aside  in  ciianeery, 
if  the  grantee,  before  payment  of  the 
purcliase-money,  have  notice  of  the 
fraud. — Parkinson  et  at.   v.  Manna. 

400 

G 

GAMING. 

See  Indictment,  20,  23. 

GOODS,  SALE  OF. 
See  Sale  of  Goods. 

GRAND  JURORS. 

1,  The  manner  of  selecting  the  grand 
jury  is  not  a  matter  of  which  the 
Court  can  take  cognizance  on  a  mo- 
tion to  quash  an  indictment. —  The 
State  V.  Bolt 19 

2.  The  illegal  selection  of  the  grand 
jurors  is  no  cause  for  quashing  an 
indictment  on  motion. —  The  Stale  v. 
Hensley 324 


GUARANTEE. 

1.  A  guarantee  directed  to  Messrs. 
Y.  and  B.  mav  be  sued  on  by  W. 
B.,D.  Y.,  andV.  W.  Y;  the  decla- 
ration averring  the  promise  to  have 
been  made  to  the  plaintifis  by  the 
name  of  Messrs.  Y.  arul  B. — Jackson 
et  al.  V.  Yandes  et  al 526 

2.  In  the  case  of  a  conclusive  guaran- 
tee— not  a  mere  overture  to  guar- 
anty— notice  of  its  acceptance  is  not 
necessary Ibid. 

3.  In  a  suit  on  a  guarantee,  whether 
the  notice  to  the  defendant  of  the 
principal  debtor's  non-payment  was 
reasonable  or  not,  is  a  question  for 
the  jury Ibid. 

GUARDIAN  AND  WARD. 

See  Habeas  Corpus,  1.  Pleading, 
26,  27.    Principal  and  Surety,  1. 

The  Probate  Court  can  not  remove  a 
guardian,  except  in  cases  relating 
to  the  faithful  performance  of  his 
trust,  or  to  the  sufficiency  of  the 
.security  given  by  him. — Pickens  v. 
Clayton 321 

H 

HABEAS   CORPUS. 

1.  A  petition,  which  was  sworn  to,  for 
a  writ  of  hcdteas  corpus,  stated  that 
the  petitioner  was  the  guardian,  &c., 
of  a  certain  infant;  that  the  infant 
was  the  daughter  of  one  A,  deceased, 
and  his  wife  Abigail,  who  had,  after 
her  said  husband's  death,  married 
Lorenzo  D.  Hovey ;  that  the  infant 
was,  by  said  Lorenzo  and  wife,  ille- 
gally restrained  of  her  liberty,  and 
detained  from  the  custody  of  the 
petitioner.  The  petition  prayed  that 
the  writ  be  directed  to  said  Lorenzo 
and  wife,  commanding  them  to  have 
the  infant  before  the  Court,  &c.  The 
writ  was  granted  accordingly.  Held, 
that  the  tacts  stated  in  the  petition 
(which  were  admitted  by  a  demur- 
rer to  be  true)  were  sufficient  to 
authorize  the  issuing  of  the  writ. — 
Uovey  et  ux.  v.  Morris 559 

2.  When  a  habeas  corpiis  issues  on  a 
complaint  of  illegal  imprisonment, 
the  judge  who  issues  the  writ  may, 
if  the  authority  by  which  the  pris- 
oner is  detained  be  defective,  call 
before  him  witnesses,  inquire  into 
the  guilt  of  the  prisoner,  and  re- 
mand, recognize,  or  discharge  him, 
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as  he  may  think  proper. — The  State 

V.  Best  et  al '..... GU 

8.  The  jud^e  before  whom  a  prisoner 
is  brought  by  habeas  corpus  tor  the 
purpose  of  giving  bail,  may  exercise 
his  own  discretion  as  to  the  amount 
of  the  penalty  of  the  recognizance, 
without  regard  to  the  amount  fixed 
by  the  magistrate  who  committed 
the  prisoner Ibid. 

HALF-BLOOD. 

Brothers  and  sisters  of  the  half-blood 
inherited,  under  the  act  of  1818,  the 
estate  of  a  deceased  brother  equally 
with  brothers  and  sisters  of  the 
whole  blood. — Doed.  Moore  et  ux.  v. 
Abemathy 442 

HEIES. 
See  Mortgage,  2. 

HIGHWAY. 

1.  In  opening  a  road  established  by 
the  County  Commissioners,  the 
supervisor  can  not  deviate  from  the 
course  of  the  road  so  established. — 
Phipps  V.  The  State 512 

2.  No  presumption  of  dedication  of 
uncultivated  land  of  the  United  States 
for  a  highway  can  be  raised  from  the 
use  of  such  land  as  a  higliway  by  the 
public Ibid. 

HUSBAND  AND  WIFE. 

1.  A  feme  covert  can  not  alien  her  real 
estate  unless  lier  husband  join  with 
her  in  the  deed. — Scott  v.  Furcell 
et  al 66 

2.  In  assumpsit  against  husband  and 
wife  on  a  promissory  note  made  by 
the  wife  duni  sola,  and  non-assump- 
sit pleaded,  the  plaintiff  must  prove 
the  marriage.  —  lFa//ace  et  ux.  v. 
Jones 321 

3.  A  suit  can  not  be  sustained  by  1ms- 
band  and  wife  for  a  libel  on  them 
both. — Hart  v.  Crow  et  ux 351 

4.  In  the  case  of  suoh  libel  there  should 
be  two  actions,  one  by  the  husband 
for  the  injiuy  to  him,  and  the  other 
by  husband  and  wife  for  the  injury 
to  the  wife Ibid. 

5.  A  conveyance  of  real  estate  exe- 
cuted and  acknowledged  by  husband 
and  wife,  but  in  tlie  body  of  which 
the  wile's  name  is  not  inserted,  does 
not  convey  the  intei'est  of  the  wife  in 
tlie  premiweii. — Cox  et  al.  v.  Wells.ilO 

6.  A    husband    can    not  convey   land 


immediately  to  his  wife,  but  he  may 
convey  it  to  trustees  for  her  use. — 
Doed.  Abbott  v.  Hurd  et  al 510 


IMMATEKIAL  ISSUE. 

See  Practice,  3,    School  Commis- 
sioner, 7. 

INDEMNITY   BOND. 

See  Bond,  4,  9,  10,  11,  13. 

INDIANA  UNIVERSITY. 

Each  county  in  the  State  has  a  right 
to  send  two  students  to  the  Indiain 
University  to  be  instructed,  free  of 
tuition  fees,  in  the  law  department 
as  weli  as  in  the  other  department? 
of  tLe  institution.  —  McDonald  v 
Haffins 525 

INDICTMENT. 

See  Marriage. 

1.  A.  count  in  an  indictment  for  mur- 
der stated  that  the  defendant  made 
an  assault  on  one  G.  £.,  and  that 
the  defendant,  with  a  certain  axe 
&c.,  the  said  G.  B.,  in  and  upon  the 
left  side  of  the  head,  and  over  the 
left  temple  of  him  the  said  G.  B., 
then  and  there  feloniously  and  wil- 
fully, and  of  his  malice  aforethought, 
did  strike  and  beat,  giving  to  the 
said  G.  B.  then  and  there,  with  the  ' 
axe  aforesaid,  in  and  upon  the  right 
side  of  the  head  of  him  the  said  G. 
B.,  and  over  the  right  temple  of  him 
the  said  G.  B.,  one  mortal  woimd, 
&c.,  of  which  said  mortal  wound  the 
said  G.  B.,  &c.,  on,  &c.,  died,  and  so 
the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  say,  &c.  Held,  that 
the  count,  in  the  description  of  the 
ofl'ense,  was  repugnant  and  incon- 
sistent with  itself  in  a  material  part, 
and  was  void. — Dias  v.  The  State.20 

2.  Such  count  must  state  the  part  of 
the  body  to  wliich  the  violence  was. 
applied  ;  but  the  proof  need  not  cor- 
respond with  the  statement Ibid. 

3.  If  an  allegation  in  such  count  be 
sensible  and  consistent  in  the  place 
where  it  occurs,  and  be  not  repug- 
nant to  antecedent  matter,  it  can  not 
be  rejected  as  surplusage,  although 
it  be  repugnant  to  a  subsequent  alle- 
gation   ibid. 

4.  An  objection  to  such  count  for 
reiiugnancy  in  the  description  of 
the  offense  can  not  be  removed  by 
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rtriking  out  the  allegation  wlilcli  is 
inconsistent  with  a  previous  one, 
unless,  after  striking  out  the  subse- 
quent allegation,  a  legal  description 
of  tlie  ofleiise  will  still  remain. .76id. 

5.  In  an  indictment  for  murder,  where 
the  death  is  alleged  to  have  been 
caused  by  a  wound,  it  is  not  neces- 
sary to  describe  the  depth  or  breadth 
of  the  wound Ibid. 

6.  An  indictment  in  such  case  con- 
cluded as  follows :  "And  so  the 
jurors  aforesaid,  upon  their  oath 
aforesaid,  do  say  that  the  said  6'.  D., 
(the  prisoner),  in  maimer  and  form 
aforesaid,  feloniously  and  willfully, 
and  of  his  malice  aforetliought,  did 
kill  and  murder,  contrary  to  the 
form  of  the  statute,"  &c.  Held,  that 
this  conclusion  was  insufficient  for 
not  designating  the  person  mur- 
dered   Ibid. 

7.  Although  an  indictment  charge  that 
the  defendant  feloniously  and  will- 
fully, and  of  hLs  malice  aforethought, 
did  strike  the  deceased,  &.C.,  giving 
him,  &c.,  a  mortal  wound,  &c.,  yet, 
if  it  do  not  contain  tlie  technical 
allegation  that  the  defendant  lielo- 
niously  murdered  the  deceased,  it  is 
an  indictment  for  manslaughter 
only,  and  not  for  murder — tiie  word 
murder  being  a  term  of  art  which 
can  not  be  supplied  in  an  indictment 
by  any  otiier  word Ibid. 

8.  If  an  indictment  i'or  perjury  show 
that  the  testimony  alleged  to  be  false 
Wfus  material  to  the  issue,  an  express 
allegation  that  it  wits  n)aterial  is 
unnecessary. —  The  'State  v.  Hall. ..2b 

9.  The  indictment  in  such  case  alleged 
the  perjury  to  have  been  committed 
on  a  trial  before  a  justice  and  a  jury 
of  six  men.  The  trial  seemed  to 
have  been  with  consent  of  [)arties. 
Held,  that  the  consent  was  a  waiver 
of  whatever  irregularity  there  might 
have  been  as  to  the  jury Ibid. 

10.  If  an  indictment  for  perjury  show 
that  the  lalse  matter  swoi-n  to  was 
material  to  the  question  before  the 
Court,  an  express  allegation  of  its 
materiality  is  unneces.sary.  —  The 
^tate  V.  Johnson 49 

11.  If  an  indictment  under  the  act  of 
1842,  applying  certain  funds  to  pur- 
poses of  education,  be  against  a  jus- 
tice of  the  peace  lor  not  paying  over 
fees,  &.C.,  on  the  first  Monday  of 
August  of  a  certain  year,  it  must 
aver  that  the  lees  were  received  by 
him   prior  to    the    first  Monday  of 


August  of  the  preceding  year. — The 
State  V.  Boyles 90 

12.  And  if  the  indictment,  under  said 
statute,  be  against  the  justice  for  not 
making  an  affidavit  that  he  had  no 
fees,  &c.,  it  should  aver  that  no  such 
fees  came  to  his  hands,  &c Ibid. 

13.  An  indictment  for  malicious  tres- 
pass alleged  that  the  defendant  did 
"maliciously  and  mischievously  in- 
jure, and  cause  to  be  injured,  a 
certain  house,  the  property  of  one 
William  McMahon,"  situate,  &c.,  ''  of 
the  value  of  $50.00,  to  the  damage 
of  said  William- McMahon  $5.00,  con- 
trary to  the  form  of  the  statute," 
&c.  Held,  that  the  ofi'ense  was  insuf- 
ficiently described.  The  indictment 
should  have  shown  the  specific  in- 
jury done  to  the  house. — The  State 
V.  Aydelott 157 

14.  An  indictment  for  arson  should 
allege  the  value  of  the  property 
destroyed.— JSiVcAey  v.  The  State..l6S 

15.  It  slujuld  also  allege  that  the  prop- 
erty burned  or  set  on  fire  belonged 
to  the  person  in  actual  possession  in 
his  own  right Ibid. 

16.  The  joinder  of  counts  for  separate 
felonies  in  an  indictment  is  a  good 
cause  for  quashing  the  indictment 
on  motion  made  before  pleading  to 
issue.  But  the  relusal  of  the  Court 
in  such  case,  after  plea,  to  compel 
the  prosecuting  attorney  to  elect  on 
which  count  be  will  proceed,  is  not 

^error. —  Weinzorpflin  v.  The  State.l8& 

17.  A  caption  of  an  indictment  which 
shows  the  indictment  to  have  been 
Ibimd  by  a  grand  jury  at  a  Circuit 
Court  held,  at,  Ac,  on,  &c.,  is  sufii- 
cient.  It  need  not  specify  the  quali- 
fications of  the  jurors,  nor  allege 
them  to  be  good  and  lawful  men. 

Ibid. 

18.  If  a  person  has  been  once  put  on 
his  defense  on  a  legal  indictment, 
beforea  couipetentjury,and  the  jury 
has  been  unnecessarily  discharged, 
such  discharge  is  equivalent  to  an 
acquittal  of  the  defendant Ibid. 

19.  If  the  description  of  rape  in  an 
indictment  leave  out  the  word  "  un- 
lawfully," but  be  in  accordance  with 
the  common  law  definition  of  the 
oflense,  it  is  sufficient Ibid. 

20.  An  indictment  against  a  person  for 
suftering  gaming  in  his  grocery 
should  give  the  names  of  the  per- 
sons who  phiyed,  or  state  their 
names  to  be  unknown. — Ball  v.  TIm 
State 242 
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21.  Where  one  statute  creates  an  offense 
and  another  directs  the  penalty,  the 
indictment  must  conclude  against  the 
form  of  tlie  statutes. — The  State  v. 
Moses 244 

22.  In  an  indictment  for  an  assault  and 
battery,  it  is  unnecessary  to  allege 
that  the  person  beaten  was  in  the 
peace  of  the  State  ;  nor  are  the  woids 
"  force  and  arms"  necessary  in  the 
description  of  the  otiense. — The  State 
V.  Eliiott.. _. 280 

23  An  indictment  for  gaming  need  not 
state  the  name  of  the  game  played. 
—The  State  v.  Eoss....^. .322 

24.  An  indictment  can  not  be  sustained 
without  proof  that  the  offense  was 
committed  in  the  county  where  the 
venue  is  laid. — Moody  v.  The  State. 

424 

25.  The  caption  of  an  indictment  may, 
by  leave  of  the  Court,  be  amended 
by  the  prosecuting  attorney Ihid. 

26.  An  indictment  against  an  unmar- 
ried man  for  living  in  open  and 
notorious  fornication  with  a  certain 
woman,  need  not  aver  tliat  she  is 
unmarried. —  The  State  v.  Gooch.AQS 

27.  In  the  caption  of  an  indictment  a 
certain  year  was  named  ;  but  in  the 
indictment  itself,  commencing  with 
the  words,  "The  grand  jurors  im- 
panneled,"  &c.,  there  was  no  notice 
of  any  year,  except  by  the  words, 
"  in  the  year  of  our  Lord  aforesaid," 
&c.  Held,  that  the  indictment,  there- 
fore, (the  caption  being  no  part  of 
it),  was  bad. —  The  SttUe  v.  Hophins 
etal ....494 

28.  If  to  a  statute  on  which  an  indict- 
ment is  founded  there  be  an  excep- 
tion in  a  subsequent  statute,  the 
exception  need  not  be  negatived  in 
the  indictment. — Colson  v.  The  State. 

590 

29.  In  an  indictment  for  administering 
medicine  to  procure  aboriicjn,  the 
name  of  the  medicine  need  not  be 
stated,  nor  need  the  medicine  be 
described  as  noxious. — The  State  v. 
Vawter 592 

INFANTS. 

1.  A  deed  of  bargain  and  sale  of  real 
estate,  executed  by  an  infant,  for 
valuable  consideration,  is  voidable, 
but  not  void. — Doe  d.  Moore  et  ux.  v. 
Abernathy 442 

2.  A  female  infant,  residing  in  Penn- 
sylvania, executed  there  a  deed  of 
bargain  and  sale  for  land  situate  in 
this  State.    Slie  afterwards  married, 


but  whether  before  or  after  her  ma- 
joi'ity  did  not  apjiear;  nor  did  it 
appear  where,  after  the  execution 
of  the  deed,  she  and  her  husband 
had  resided  ;  nor  that  her  husband 
had  acquiesced  in  the  deed  after  he 
knew  ot  it.  Held,  that  the  lapse  of 
about  five  years  after  the  wife's  ma- 
jority, without  any  attempt  to  disaf- 
firm the  conveyance,  did  not,  under 
the  circumstances,  prevent  the  hus- 
band and  wife  from  disaffirming  it. 

Ibid. 

3.  An  action  of  ejectitent  for  premises 
conveyed  by  the  lessor  whilst  an 
infant,  commenced  after  his  major- 
ity, and  within  a  proper  period,  is  a 
valid  avoidance  of  the  conveyance; 
but  the  grantee  or  tenant  in  posses- 
sion must  be  notified  of  the  intention 
to  disaffirm  before  the  commence- 
ment of  the  action Ibid. 

4.  Same  point  as  that  in  Clawson  v. 
Hoe  d.  Moore  et  ux.,  5  Blackf.,  300. — 
Doe  d.  Berry  v.  Shaw 462 

INJUNCTION. 

See    Chancery,    1.     Vendor    and 

Purchaser,  1,  33. 

INNUENDO. 

See  Slander,  10,  19,  20. 

INQUIKY,  WRIT  OF. 

See  Bills  of  Exchange,  S. 

1.  The  declaration  in  assumpsit  con- 
tained a  count  on  a  promissory  note 
and  a  general  count  for  goods  sold 
and  delivered.  Judgment  by  de- 
fault. Held,  that  a  writ  of  inquiry 
was  necessary. — Sturbuck  v.  Lazenby. 

26S 

2.  If  the  declaration  in  assumpsit  con- 
tain a  count  on  a  promissory  note, 
and  a  common  count,  and  the  de- 
fendant appear  to  the  suit  and  sufier 
judgment  by  nil  dicit,  tiic  (,"ourt  can 
not  assess  tlie  damages  witiiout  the 
consent  of  parties. — Sherman  v.  Wil- 
son   302 

INSTRUCTIONS  TO  JURY. 

1.  If  the  Court  charge  the  jury  erro- 
neously, but  alterwards  correct  the 
mistake  by  giving  a  legal  charge  on 
the  subject,  there  is  no  error. —  Gro- 
7iour  V.  Daniels 108 

2.  A  judgment  shown  to  be  right  by 
the  evidence  in  the  record  will  not 
be  reversed  on  account  of  any  in- 
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HtnictioiiR  given  to  the  jury. — Hooker 
cl  a/.  V.  The,  Slate ". 272 

3,  If  a  refusal  af  instructions  to  the 
jury  wonki  be  right  under  any  sup- 
posable  state  of  facts,  it  can  not  be 
assigned  for  error. — Kinsey  v.  Gi-imes. 

290 

4.  If  evidence  not  material  to  the  issue 
be  introduced,  the  Court  may  instruct 
the  jury  to  disregard  it. —  Utter  v. 
Vance 514 

INTERNAL  IMPROVEMENTS. 

1.  In  estimating  the  amount  of  dam- 
ages for  land  taken  in  constructing 
the  Central  canal,  the  value  of  the 
land  at  the  tune  it  was  takem,  and  how 
mucii  the  complainant's  land  adjoin- 
ing that  taken  had,  at  the  same  time, 
been  increased  in  value  by  the  loca- 
tion of  the  canal,  should  be  taken 
into  consideration. —  Vanbluricum  v. 
The  State 209 

2.  And,  also,  in  ascertaining  the 
amount  of  such  damage,  either  party 
may  show  how  the  canal  was  pro- 
gressing when  the  land  was  taken, 
and  what  appropriations  of  money 
had  then  been  made  for  the  comple- 
tion ot  the  canal Ibid. 


JOINDER  OF  COUNTS. 
See  Indictment,  16. 

JOINT  AND  SEVERAL. 

See  FoRMEK  Recovery.     Practice, 
1,  2.    Scire  Facias,  15. 

JUDGMENT. 
See    Executors   anb   Administra- 
tors, 2,  6.    Justice  of  the  Peace, 
6.     Mortgage,  10,  12.     Practice, 
1,  2,  10. 

1.  In  debt  on  a  bond  with  a  condition, 
the  judgment  for  the  iilaintili'  was 
for  the  penalty,  and  also  for  the 
damages  assessed  and  costs.  Held, 
that  that  })artof  tiie  judgment  which 
was  for  the  damages  assessed  was 
erroneous. — Armstrong  et  al.  v.  The 
State 81 

2.  A  person  can  not  sustain  a  scire 
facias  to  vacate  a  judgment  which  is 
regular  on  its  face,  and  which  he 
obtained  at  a  term  prior  to  that 
when  the  scirf.  facias  issued. — Brack- 
enrid(je  v.  3IcLulloch 334 

3.  A  judgment  non  obsU.mte  veredicto  is 
allowed   only   wiieic   the  plea  con- 


fesses the  action,  and  entirely  fails 

to  avoid  it. — Berry  v.  Borden 384 

4.  Indictment  against  A,  B,  and  C,  for 
failing  to  discharge  their  duty  as 
county  commissioners,  &.c.  The  de 
fendants  pleaded  guilty,  and  a  judg- 
ment was  rendered  against  them, 
that  they  make  their  fine  in  a  cer- 
tain sum  to  the  State.  Held,  that 
this  judgment  being  joint,  was  erro- 
neous.— The  State  v.  Hopkins  et  a/.494 

JURISDICTION. 

See  Executors  and  Administra- 
tors, 8.  Justice  of  the  Peace, 
8,  9,  10.  Landlord  and  Tenant, 
1,  3.     Slander.  21. 

1.  The  Supreme  Court  has  no  juris- 
diction in  any  case  commenced 
before  a  justice  of  the  peace  where 
the  amount  in  controversy  in  the 
Supreme  Court,  exclusive  of  inter- 
est and  costs,  is  Jess  than  $20.00. — 
Heed  V,  Sering  et  ul 135 

2.  An  indictment  for  a  capital  offense 
can  not  be  found  in  a  Circuit  Court 
in  the  absence  of  the  president. — 
Cook  V.  The  State 165 

3.  A  transitory  action  may  be  com- 
menced against  a  .single  defendant 
in  the  Circuit  Court  of  any  county 
in  which  he  may  be  found. —  Wynn 
V.   Kiser 299 

JURY. 

See  Bond,  5,  7.    Challenge.    Re- 
cognizance, 10. 

1.  Assumpsit  for  lumber  sold  and  de- 
livered. Pleas:  Non-assump.sitand 
set-off.  On  the  trial,  the  defend- 
ant introduced  in  evidence  a  bill  of 
lumber  made  out  by  a  carpenter  who 
had  built  him  a  liouse.  The  Court 
permitted  tiie  jury  to  take  this  bill 
to  their  room,  after  charging  them 
that  they  could  not  receive  it  as 
evidence,  of  itself,  of  the  amount  of 
lumber  contained  in  the  house,  but 
that  if  a  witness  had  testified  to  it  as 
being  the  correct  amount  of  lumber 
the  house  contained,  they  might 
refer  to  it  as  a  memorandum  of 
what  his  evidence  was  on  that  sub- 
ject. Held,  that,  under  the  statute, 
there  was  no  error  in  permitting  the 
jury,  with  the  instructions  given,  to 
take  the  bill.— ir«/te  et  al.  v.  Rob- 
ertson   499 

2.  Whetiier  the  testimony  of  a  witness 
is  rendered  suspicious  by.  any  of  the 
facts  proved,  is  a  question  not  for 
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the  C/oiirt,  but  for  the  jury. —  Van 
Vacter  v.  McKUlip 578 


JUSTICE  OF  THE  PEACE. 

See  Executors  and  Administra- 
tors, 8.  Indictment,  11,  12. 
Landlord  and  Tenant,  1,  3. 
Marriage.  Pleading,  3,  17. 
Transcript.     Trespass,  4. 

1.  An  execution  issued  by  a  justice  of 
the  peace,  reciting  a  judgment  for 
$102.36,  without  showing  how  much 
of  the  judgment  was  ior  the  debt, 
and  how  much  for  interest  thereon, 
was  held  not  to  be  void. — 'The  State 
V.  Westbrook  et  al 138 

2.  It  will  be  presumed  that  the  justice, 
in  rendering  such  judgment,  was 
acting  within  his  jurisdiction. ..i6icZ. 

3.  A  constable  appointed  by  a  justice 
ot  the  peace  to  levy  an  execution  on 
the  goods  of  A,  levied  the  same  on 
the  goods  of  £.  A  trial  of  the  right 
of  property  was  claimed  by  B,  who 
gave  bond,  &c.,  but  the  constable 
refused  to  deliver  the  goods  to  B. 
Held,  that,  for  this  misconduct  of  the 
constable,  the  justice  was  liable  to 
B  in  an  action  on  the  case. — Dugan 
V.  Melogue 144 

4.  The  jury  in  such  case  may,  though 
the  constable  tender  the  property  to 
the  plaintiff  betbre  suit  brought, 
give  the  value  of  the  property  as  the 
amount  of  the  damages Ibid. 

5.  A  Justice  of  the  peace  has  no 
authority,  without  special  directions 
from  the  judgment-creditor,  or  per- 
son entitled  to  the  judgment,  to 
receive  anything  but  gold  or  silver 
in  payment  of  a  judgment  rendered 
bv  him. — Hooker  et  al.  v.  The  State. 

272 
ti.  The  judgment  of  a  justice  of  the 
peace  may,  by  statute,  be  so  assigned 
as  to  authorize  the  assignee  to  be  the 
relator  in  a  suit  on  the  justice's  bond 
for  the  money  collected  by  the  jus- 
tice on  the  judgment Ibid. 

7.  The  Court  of  a  justice  tif  the  peace 
is  a  Court  of  record Ibid. 

8.  To  a  suit  on  a  piomissory  note  com- 
menced before  a  justice  of  tlie  peace, 
a  plea  that  the  note  was  given  in 
consideration  that  the  payee  would 
convey  certain  land  to  the  defend- 
ant; that  the  payee  had  no  title  to 
the  land ;  and  that  he  had  failed  to 
make  the  deed,  does  not  oust  the 
justice  of  jurisdiction. —  Rogers  v. 
Perdue  _. 302 

9.  Debt  before  a  justice  of  the  peace  on 

(692) 


a  bond  in  the  penalty  of  $500.  The 
plaintiff  claimed  $50.00  in  damages. 
Held,  that  the  justice  had  jurisdic- 
tion.— Anderson  v.  Farm .343 

10.  A  justice  of  the  peace  is  authorized 
to  try  and  sentence  a  person  accused 
of  disturbing  a  lawful  assembly. — 
Henry  v.  Hamilton 506 

11.  An  execution  issued  by  a  justice 
of  the  peace,  reciting  a  judgment 
rendered  by  liim  for  $102,  with 
interest  and  costs,  was  held  to  be 
valid. — The  State  v.  Burnside  et  al. 

577 


JUSTIFICATION. 

See  Trespass,  1,  2,  3,  7. 
If  real  estate  exempt  from  taxation  be 
assessed  for  taxes,  the  levying  there- 
of by  the  collector  can  not  be  justi- 
fied under  the  duplicate  and  precept. 
— The  State  Bank  v.  Brackenridge.39o 


LANDLORD  AND  TENANT. 

The  jurisdiction  of  the  justices  of 
the  j)eace,  under  tlie  act  of  1838, 
concerning  tenants  holding  over,  is 
not   limited    as    to    the   amount  of 

damages. — Ricketts  v.  Ash 274 

That  statute  only  authorizes  pro- 
ceedings for  the  recovery  of  the  pos- 
session of  real  estate  and  damages  for 
its  detention.     It  has  no  relation  to 

personal  property Ibid. 

T.  filed  a  complaint  before  two  jus- 
tices of  the  peace  against  D.  and  J., 
as  tenants  of  certain  premises,  for 
holding  over,  &c.  The  damages 
claimed  were  $100.  Plea,  not  guilty. 
The  following  were  the  facts:  The 
premises  had  been  conveyed  in  fee 
simple  by  D.  to  T.;  and,  by  a  sealed 
instrument  of  the  same  date  with  the 
conveyance,  executed  by  the  plain- 
tiff and  delendants,  the  ijlaintifT,  in 
consideration,  &c.,  had  "  leased, 
rented,  and  to  iarm  let,"  the  prem- 
ises to  the  defendants,  from  the  date 
thereof  until,  &c.,  a)id  had  agreed  to 
pay  D.  $100  at  the  end  of  the  term, 
"  on  the  express  condition  "  that  the 
defendants  should  surrender  the 
premises  to  him  at  or  before  that 
time,  and  had  agreed  also  that 
should  D.,  on  or  before  ihat  time, 
pay  him  a  certain  debt,  &c.,  he 
would  permit  D.  to  remain  in  pos- 
session, and  would  release  to  him  all 
his  interest  in  the  premises ;  and  the 
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defendants  had  agreed  that  they 
would  iisp  the  premises  in  a  hus- 
band-like manner,  would  commit  no 
waste,  and  would,  at  tlie  end  of  the 
term,  deliver  jxissession  to  tiie  plain- 
tiff if  1).,  in  the  jieantime,  slioald 
fail  to  pay  him  said  debt.  Held, 
that  the  claim  of  ;$100  did  not  ex- 
ceed tiie  jurisdiction  of  the  justices; 
and  that  the  title  to  real  estate  was 
not  involved  in  the  cause.  Held, 
also,  that,  to  maintain  the  suit,  it 
was  not  necessary  that  the  plaintiff 
should  have  made  an  actual  tender 
to  D.  of  the  $10U.  lldd,  also,  that 
the  agreement  between  the  plain- 
tiif  and  defendants  created  between 
them  the  relation  of  lessor  and  les- 
sees,— Dougherty  et  al.  v.  Thompson. 

277 

4.  A  tenant  contracted  to  pay  annu- 
ally, lor  the  rent  of  certain  real 
estate,  $96.00  in  Indiana  scrip.  Held, 
that  the  remedy  by  distress  does  not 
lie  on  such  contract.  —  Fwrcell  v. 
Thomas  et  al 306 

6.  By  a  lease  of  real  estate  executed 
by  the  lessor  and  lessee  under  their 
seals  for  one  year,  the  time  fixed  for 
the  payment  of  the  List  half  year's 
rent  was  the  first  of  February,  1841. 
Held,  that  parol  evidence  that  the 
said  rent  was  not  due  until  the  first 
of  March,  1841,  was  inadmissil.de. 
Held,  also,  that  the  landlord  in  such 
case  had  a  preference  lor  said  rent 
over  an  execution  levied  on  the  first 
oj  February,  1841,  on  the  tenant's 
goods. — Carpenter  et  al.  v.  Shanklin. 

308 

6.  The  following  writing  signed  by  A 
was  delivered  by  him  to  i>;  '"  Kec'd 
of  B  $0.50  for  the  rent  of  my  brick 
house  in  Covington  for  one  month, 
with  the  privilege  of  keeping  it  six 
months  at  the  same  rate.  jS'o.  91  or 
95.  Dec'r  1st,  1843."  Held,  that 
this  was  a  lease  of  the  premises 
given  upon  an  executed  considera- 
tion by  ^  to  i?  for  one  month  from 
the  date,  and  from  month  to  month 
for  five  months  longer,  if  B  should 
pay  A,  at  the  commencement  of 
each  month,  $3.50  for  rent. — Mun- 
son  V.  Wray 403 

7.  The  goods  of  a  stranger  found  on 
dennsed  i)remises  are  liable  to  be 
distrained  for  rent,  unless  they  be 
such  as  are  specially  exempted  by  1 
the  common  law,  or  by  the  statute 
regulating  distress  for  rent. — Stevens  \ 
y.  Lodge 594! 


8.  Goods  were  mortgaged  by  a  tenant 
of  real  estate  to  a  stranger,  and  were 
lelt  in  the  former's  possession  on  the 
premises  by  an  agreement  in  the 
mortgage.  Held,  that  the  facts  that 
the  mortgage  was  recorded,  and  that 
the  landlord  had  made  no  objection 
to  the  goods  remaining  on  tiie  prem- 
ises, were  no  evidence  that  the  goods 
were  on  the  premises  with  the  land- 
lord's consent Ibid. 

9.  The  landlord's  claim  on  goods  dis- 
trained on  demised  premises  is  not 
limited  to  one  year's  rent Ibid. 

LEASE. 
See  Landlord  and  Tenakt,  6. 

LIBEL. 
See  Husband  and  Wife,  3,  4. 

LICENSE. 

See  Trespass,  6,  12. 

LIEN. 

See  ExECtJTioN,  4,  5.  Executors 
AND  Administrators,  7.  Ven- 
dor and  Purchaser,  9,  14,  15, 16, 
19,  20,  32. 

1.  A  mechanic's  lien  for  work  done  is 
not  waived  by  taking  his  employer's 
note  for  the  money  due  for  the  work, 
and  giving  a  receipt  in  full  for  such 
monev,  the  note  not  being  paid. — 
Coble  V.  Gale  et  al 218 

2.  Where  a  mecluunc  gives  credit  for 
work  done,  notice  of  his  intention  to 
hokl  a  lien  may  be  tiled  in  the  re- 
corder's ofKce  within  sixty  days  from 
the  time  the  credit  expired Ibid. 

3.  The  statute  respecting  the  liens  of 
mechanics  and  others  on  buildings 
embraces  floating  wharves  for  re- 
ceiving, storing  and  forwarding  mer- 
chandise.—  Olmsted  et  al.  v.  McNall 
et  al 387 

4.  The  statute  giving  a  lien  on  boats 
and  other  vessels  for  construction, 
repairs,  &c.,  applies  exclusively  to 
vessels  intended  for  navigation. 76ic/. 

5.  The  act  of  1838  preserves  the  liens 
of  judgments  in  the  case  of  an  insol- 
vent estate. — Black  v.  Wilson 532 


LIMITATIONS,  STATUTE  OF. 
See  Chancery,  6,  7,  8,  10,  12. 

.  A  person  to  whom  an  account  of 
more  than  five  years'  standing  was 
]iresented  did  not  object  to  the  ac- 
count, but  said  he  thought  he  had 
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pnid  it,  and  had  the  receipt  at  home. 
Held,  tliat  tliis  was  not  a  sufficient 
acknowledgment  to  take  the  case 
out  of  tlie  statute  of  limitations. — 

Conweli  V.  Buchanan o37 

2.  But  a  i)aynient  on  account  of  prin- 
cipal or  interest  will  take  the  case 
out  of  the  statute Ibid. 

LIS  PENDENS. 
See  VENDOR  AND  Purchaser  17. 

LOST  NOTE. 
See  Promissory  Notes,  14,  22,  23. 
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MALICIOUS  PROSECUTION. 

See  Action  on  the  Case 

1.  A  count  in  malicious  prosecution 
alleged  that  the  defendant,  intend- 
ing, &c.,  went  before  a  justice,  &c., 
and  falsely,  &c.,  and  without,  &c., 
charged  the  plaintitli  &c.,  and  there- 
upon falsely,  &c.,  and  without,  &c., 
procured  the  justice  to  make  his 
warrant,  &c.  Held,  that  the  count 
was, not  objectionable  because  the 
alleged  charge  did  not  authorize 
the  issuing  of  the  warrant. — Collins 
V.  Love 416 

2.  A  count  in  such  action  stated  that 
the  defendant,  contriving,  &.C.,  here- 
tofore, viz.,  on,  &c.,  at,  &c.,  falsely 
and  maliciously,  and  without  any 
reasonable  or  probable  cause  what- 
ever, charged  tlie  plaintifl'  with  hav- 
ing committed  perjury,  and  with 
having  Avillfully  and  feloniously, 
&c.,  sworn  false,  &c.,  and  on  the 
last-mentioned  charge,  on,  &c.,  at, 
&c.,  falsely  and  maliciously,  and 
witliout  any  rea.sonable  or  probable 
cause  whatever,  procured  the  plain- 
tifl' to  be  arrested  by  his  body,  and 
to  be  imprisoned  for  the  space  of 
twelve  liours,  and  until  the  defend- 
ant, afterwards,  on,  &c.,  at,  &.C., 
falsely  and  maliciously,  and  with- 
out any  reasonable  or  probable  cause 
whatever,  procured  the  plaintiff'  to 
be  conveyed  in  custody  before  Aaron 
JSiote,  then  and  there  being  a  justice 
of  the  peace,  &c.,  to  be  examined, 
&c.;  that  said  justice,  having  heard 
and  considered  all  that  the  defend- 
ant could  say  against  the  plaintifl', 
toucliing  and  concerning  the  said 
sui)posed  offense,  adjudged  that  the 
plaintiff'  was  not  guilty,  &c.,  and 
caused   him   to   be  discharged,  i*tc. 


To  the  plaintiffs  damage,  &c.  Held, 
that  this  count  was  not  so  defective 
as  to  authorize  the  Court  to  instruct 

the  jury  to  disregard  it Ibid. 

3.  In  such  suit  against  A.  U.,  an  alii- 
davit,  charging  the  plaintiff',  ic, 
proved  to  have  been  made  by  A.  B., 
and  agreeing  with  that  described  in 
the  declaration,  is  admissible  evi- 
dence for  the  plaintiff Ibid. 

MALICIOUS  TRESPASS. 
See  Indictment,  13. 

MANSLAUGHTER. 
See  Indictment,  7.     Verdict,  1. 

MARRIAGE. 

Indictment  against  a  justice  of  the 
peace  for  failing  to  return  to  the 
clerk's  office,  &c.,  a  certificate  of  the 
.solemnization  of  a  marriage,  &c. 
Held,  that  an  averment  as  to  a  li- 
cense having  issued  was  unneces- 
sary, and  should  be  rejected  as  sur- 
plusage.— The  iState  v.  Wilder 682 

MECHANICS. 

See  Lien,  1,  2,  3,  4. 

MESNE  PROFITS. 
In  trespass  for  mesne  profits,  after 
judgment  in  ejectment,  the  defend- 
ant, to  prevent  a  recovery  of  profits 
that  accrued  before  service  of  the 
declaration  in  ejectment,  may  prove 
that  he  had  not  occupied  the  prem- 
ises before  such  service. —  Vance  v. 
Tli£  Inhabitants,  &c 241 

MISREPRESENTATION. 
See  Chancery,  18.     Pleading,  13. 
Sale    of    Goods.     Vendor   and 
Purchaser,  12,  33. 

MONEY  Had  AND  RECEIVED. 
See  Usury,  1. 

A  having  obtained  judgment  against 
B  for  a  certain  sum  of  money,  gave 
C  a  written  authority  to  collect  a 
certain  part  of  the  amount  in  A's 
name,  and  apply  it  to  his  (C"s;  own 
use.  C  received  irom  B  the  amount 
of  the  order,  and  bound  himsell  in 
writing  to  B  to  repay  him  the  amount 
so  received  if  the  said  judgment 
should  be  reversed.  The  judgment 
was  afterwards  reversed,  and  B  sued 
A  in  assumpsit  lor  money  had  and 
received,  to  recover  back  the  money 
paid  as  aforesaid  to   C     Hdd,  that 
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the  action  could  be  sustiiiiied. 
IIe!d,  also,  that  interest  in  siicli  case 
coiild  only  be  recovered,  nnder  the 
statute,  from  the  time  the  money 
was  demanded. — Glover  v.  Foote.293 

MORTGi^GE. 

Bee  Dower,  2.  School-Commis- 
sioner, 1,  2,  3,  4,  5,  6.  Vendor 
AND  Purchaser,  1,  2,  3,  10,  18,  25. 

],  The  mortgagee  of  real  estate  has  a 
right  to  the  immediate  possession 
of  the  mortgaged  premises,  unless 
there  be  an  agreement  to  the  con- 
trary expressed  in  the  mortgage,  oi 
plainly  inferable  from  it. — -Voe  d. 
Shule  V.  Grimes  et  cU 1 

S.  The  heirs  of  a  mortgagee,  or,  in  case 
of  their  non-residence,  the  executor 
or  administrator  of  the  mortgagee, 
may  sustain  ejectment  for  the  mort- 
gaged premises  against  the  mort- 
gagor, or  his  tenant  claiming  under 
a  lease  granted  after  the  mortgage 
without  the  privity  of  the  mortgagee. 
— Doe  d.  Brown  et  al  v.  Mace  et  aL..2 

3.  And  the  suit,  in  such  case,  may  be 
brought  without  a  demand  of  pos- 
session  Ibid. 

i.  The  sale  of  mortgaged  land  under 
a  decree  of  foreclosure,  <Sic.,  must  be 
according  to  the  statute  in  force 
when  the  mortgage  was  executed. — 
Doe  d.  Wolf  et  al.  v.  Heath  et  «/..154 

5.  A  mortgagee  in  fee  of  real  estate 
has  the  legal  title  to  the  estate,  and 
the  same  right  to  transfer  it  by  deed 
that  he  has  to  convey  by  d'.-ed  the 
legal  title  of  any  other  real  estate. 
Indeed,  as  the  statute  is  understood 
to  require  conveyances  of  land  to  be 
by  deed,  the  legal  title  of  such  mort- 
gagee can  be  conveyed  by  him  to  a 
purchaser  in  no  otiier  way  than  by 
deed. — Givan  v.  Doe  d.  Tout 210 

3.  A  separation  of  the  legal  title  to 
mortgaged  premises  from  the  claim 
at  law  to  the  mortgage-debt  fre- 
quently occurs;  but  if  at  any  time 
before  tbreelosure  the  mortgagor  or 
his  assignee  pay  the  debt,  he  is  enti- 
tled to  the  legal  estate Ibid. 

.  Bill  of  foreclosure.  A  mortgage  of 
real  estate,  given  to  secure  the  pay- 
ment to  tlie  complainant  of  a  bona 
fide  debt,  was  not  recorded  until 
about  two  years  and  a  half  after  it 
was  executed.  After  its  execution, 
and  before  it  was  recorded,  the  mort- 
gagor contracted  debts  witli  other 
persons,  for  wiiicli,  but  not  imtil 
after   the    moi-tgage    was    recorded. 


judgments  were  obtained.  There 
was  no  satisfactory  evidence  that 
the  delay  to  have  the  mortgage  re- 
corded proceeded  from  any  collu- 
sion between  tlie  mortgagee  and  the 
mortgagor  to  defraud  the  subsequent 
creditors.  Held,  that  the  mortgagee 
was  entitled  to  the  priority. — Scott 
et  al.  V.  McMurran  et  cd 284 

8.  The  sale  of  a  promissory  note  se- 
cured by  mortgage  is  an  equitable 
transfer  of  the  mortgage  to  tlie  pur- 
chaser of  the  note  ;  and  he  should, 
therefore,  be  a  party  to  a  bill  to  fore- 
close, &c. — Burton  v.  Baxter 297 

9.  A  second  mortgagee,  before  forfeit- 
ure, filed  a  bill  in  chancery  against 
the  first  mortgagee,  to  compel  him 
to  surrender  his  mortgage,  alleging 
that  it  had  been  paid.  The  bill  did 
not  show  that  the  complainant  was 
injured,  or  was  likely  to  be  injured, 
by  the  alleged  incumbrance.  Held, 
on  demurrer,  that  the  bill  could  not 
be  sustained. — Jones  et  al.  v.  Myers 
et  al ...340 

10.  A  mortgage  of  real  estate  to  A 
was,  in  his  absence  and  without  his 
knowledge,  signed  and  sealed  by  B, 
and  delivered  by  him  to  the  re- 
corder of  the  proper  county  to  be 
recorded ;  and  C,  afterwards,  before 
the  mortgagee  had  assented  to  the 
mortgage,  obtained  a  judgment 
against  the  mortgagor.  Held,  that 
the  judgment  was  entitled  to  the 
preference.  —  Goodsell  et  al.  v.  Slin- 
son 437 

11.  A  subsequent  mortgage  of  real 
estate,  though  first  recorded,  will  not 
prevail  against  a  prior  one  which  is 
not  recorded  in  time,  if  the  subse- 
quent mortgagee  had  actual  notice 
of  the  prior  mortgage. — Sparks  et  al. 
V.  The  State  Bank 469 

12.  If  a  judgment  be  obtained  again.st 
a  person  subsequently  to  his  execu- 
tion of  a  mortgage,  but  before  the 
mortgage  is  recoreled,  the  mortgage, 
though  it  was  not  recorded  in  time, 
will  have  the  preference.  Biu,  i)ei- 
haps,  a  bona  fide  purchaser  at  sher- 
iffs sale,  under  the  judgment,  mis,'^lit 
be  protected  by  the  statute Il>i'l. 

13.  On  a  decree  of  foreclosure  and  liir 
a  sale  of  the  land  mortgaged,  the 
sale  should  be  made  in  conformity 
with  the  statute  in  force  when  the 
mortgage  was  executed. — Sheets  v. 
Peabody GI3 

MURDER. 

See  Indictment,  1,  2,  3,  4,  5,  0,  7 


(090) 


G40 


INDEX. 


N 

NEW  ASSIGNMENT. 

See  Tkespass,  14. 

NEW  TRIAL. 

1.  A  new  trial  may  be  granted  to  a 
defendant  in  any  criminal  case. — 
Weinzorpflin  v.  The  State 186 

2.  The  refusal  of  tiie  Circuit  Court  to 
grant  a  new  trial  where  the  question 
depend.s  merely  on  the  credibility  of 
a  witness,  will  not  be  considered  er- 
roneous   Ibul. 

3.  Tiie  granting  of  a  new  trial — the 
record  showing  no  good  cause  for  or 
against  it — is  not  error. — Nichols  v. 
Smalley  et  at 200 

4.  The  plaintiff"  is  not  entitled  to  a 
new  trial  on  the  ground  of  surprise, 
occasioned  by  a  witness  whom  he 
called  giving  different  evidence 
from  that  which  he  expected  him 
to  give. — Graeter  v.  Fowler  et  aL.bbi 

NIL   DEBET. 
See  Pleading,  12,  14,  18. 

.?OLLE  PROSEQUI. 
See  Verdict,  3. 

NON  DAMNIFICATUS. 
See  Bond,  10. 

NON  EST  FACTUM. 
See  Pleading,  32. 

NON    OBSTANTE    VEREDICTO, 
JUDGMENT. 

See  Judgment,  3. 

NON-RESIDENT. 
See  Chancery,  31,    Notice. 

NOTICE. 

See  Chancery,  31.  Ejectment,  2, 
4.  Guarantee,  2,  3.  Promissory 
Notes,  12,  32,  36,  37.  Vendor 
and  Purchaser,  7. 

Notice  ill  a  newspaper  to  a  non-resi- 
dent defendant  in  a  bill  in  chancery 
to  appear  before  the  Circuit  Court 
of  til  proper  coauty  on  the  tirst  day 
of  ii-  next  term,  is  sufficiently  cer- 
tain as  to  the  time  and  pkice  of 
apiiearance. —  Thomas  v.  Bailey...l4:d 

NUISANCE. 
On  the  trial  of  an  indictment  for  estab- 


lishing a  noxious  trade  near  certain 
dwellings,  &c.,  the  defendant  may 
prove  in  bar  of  the  prosecution,  un- 
der the  general  issue,  that  the  dwell- 
ing house  in  the  vicinity  of  the  place, 
&c.,  was  built  after  the  establishment 
of  the  alleged  nuisance. — Ellis  v.  The 
Slate 534 

NUL  TIEL  RECORD. 
See  Practice,  8.    Replevin,  2. 

O 

ONUS   PROBANDI. 

See  Evidence,  5,  17.    Vendor  and 
Purchaser,  34. 

ORDER. 
See  Bills  of  Exchange,  6. 

OYER. 

See  Pleading,  15,  24.  Promissory 
Notes,  25,  26.    Variance,  1,  3, 10. 

In  debt  on  a  sheriff"s  bond,  the  defend- 
ants are  not  entitled  to  oyer  of  the 
apj)roval  of  the  bond  by  the  judges ; 
such  approval  being  no  part  of  tlie 
bond. — Clark  et  al.  v.  ITie  State...b~0 


PAROL  AGREEMENT. 
See  Agreement,  2,  3.     Evidence,  6. 
Principal  and  Surety,  5.    Prom- 
issory Notes,  30, 33.   Vendor  and 
Purchaser,  4. 

PARTNERS. 
See  Promissory  Notes,  28,  29. 

1.  If  two  partners  he  indebted  for 
goods  sold  and  delivered,  and  one 
die  in  the  lifetime  of  the  other,  the 
administrator  of  the  deceased  part- 
ner may,  by  statute,  be  sued  at  law 
for  the  debt. — Parker  et  al.  v.  Miller. 

150 

2.  Although  the  admission  of  an  indi- 
vidual member  of  a  firm  that  he  is 
a  partner  is  evidence  to  cliarge  him- 
self, it  is  no  evidence  of  the  partner- 
ship against  any  other  party. — Pierce 
et  al.  v.  McConnell 170 

3.,  Assumpsit  against  A.  B,  and  C,  aa 
partners.  A  pleaded  non-assump- 
sit; B  appeared  and  suffered  judg- 
ment by  nil  elicit ;  and  the  writ  was 
returned  "  not  ibund  "  as  to  C.  Held, 
that  on  the  trial  of  the  issue  between 
the  plaintiff  and  ^4,  the  admissions 
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of  B  of  the  existence  of  the  partner- 
ship o*"  A,  B,  and  C,  were  inadmis- 
sible  Ibid. 

4.  Tlie  existence  of  a  partnership,  like 
most  other  facts,  may  be  proved  by 
one  witness ;  but  it  is  otherwise  as  to 
the  proof  necessary  to  support  an 
indictment  for  perjury.  To  sustain 
such  an  indictment,  two  witnesses, 
or  one  witness  and  corroborating  cir- 
cumstances, are  indispensable. ./6id. 
A  dormant  partner  need  not  be 
joined  in  a  bill  in  equity  to  enforce 
a  contract  against  a  person  who  dealt 
only  witii  the  ostensible  partner. — 
Goble  V.  Gale  et  ul 218 

6.  If  B,  a  member  of  a  tirm,  deal  in 
his  own  name  in  business  of  the  firm 
with  A,  who  is  ignorant  of  tiie  part- 
nership, the  latter  may  be  sued  for 
a  demand  against  him  arising  from 
such  dealing,  either  by  B  alone  or  by 
the  firm. —  Ward  et  al.  v.  LevistonAdQ 

7.  And  in  a  suit  by  the  firm  ibr  such 
demand,  A's  right  of  set-otl'  is  the 
same  as  if  J?  had  sued  alone.. ..Ibid. 

PATENT  EIGHT. 
See  Pleading,  13. 

PAYMENT. 
See  Accord  and  Satisfaction,   1. 
Bond,     12.      Justice     of     the 
Peace,    5. 

1.  A  person  who  owes  money  on  dif- 
ferent contracts  has  a  riglit  to  apply 
his  payments  to  which  of  the  debts 
he  chooses;  but  if  he  fail  to  elect, 
the  creditor  may  make  the  ajiplica- 
tion. — Howland  v.  Bench  et  al 236 

2.  The  application  of  payments  may 
be  proved  by  circumstances  as  well 
as  by  words Ibid. 

3.  If  after  the  dissolution  of  a  partner- 
ship between  A  and  B,  the  parties 
agree  that  the  former  shall  pay,  with 
his  own  funds,  certain  debts  of  the 
latter,  and  certain  debts  of  the 
firm,  in  discharge  of  a  note  which, 
previously  to  sucii  agreement,  iiad 
been  given  by  A  to  B,  and  the  pay- 
ments be  accordingly  made,  such 
payments,  to  the  amount  of  the  pri- 
vate debts  of  i),  and  of  half  of  the 
partnership  debts  thus  paid,  consti- 
tute a  good  defense  to  a  suit  at  law 
on  the  note. —  Griffith  v.  Jlili 32-1 

PERJURY. 

See  Indictment,  S,  9. 10.    Partners, 

4.     Slander,  22. 
It  is  perjury  to  swear  falsely  to  a  ma- 


terial point  in  an  affidavit  for  the 
continuance  of  a  cause. — The  State 
V.  Johnson.... 49 

PLEADING. 
See  Abatement.  Accord  and  Sat- 
isfaction. Bills  of  Exchange, 
7.  Bond,  10, 11.  Delivery-Bond. 
Executors  and  Administrators, 
5, 12, 13.   Malicious  Prosecution, 

I,  2.  Promissory  Notes,  10, 11 ,  24, 
28,  Recognizance,  3,  4,  7,  8,  9. 
Replevin,  1,  2,  5,  10.  Restraint 
of  Trade,  2.    Scire  Facias,  1,  6, 

II.  Sheriff.  Trespass,  1,  2,  5. 
Vendor  and  Purchaser,  S,  22, 
23,  24,  26,  27,  28,  29. 

1.  Debt  by  the  State,  on  the  relation  oi 
A,  on  the  official  bond  of  the  clerk 
of  a  certain  Circuit  Court.  The 
breach  assigned  in  the  declaration 
was  that  B  had  recovered  judgment 
in  that  Court  for  a  certain  sum  of 
money  against  C ;  that  the  judgment 
had  been  assigned  to  the  relator,  in 
the  order  book  of  the  Court,  by  B 
under  his  hand  and  seal;  that  the 
money  had  been  paid  to  the  clerk, 
who  had  refused  to  pay  it  over,  &c. 
Held,  that  profert  of  the  assignment 
of  tlie  judgment  was  unnecessary. — • 
The  State  v.  Stewart  et  al 9 

2.  A  count  on  an  instrument  of  writing 
by  which  the  defendant  acknowl- 
edged he  bad  received,  by  the  hand 
of  J.  S.,  $200  in  favour  of  the  plain- 
tiffs, is  insufficient. — Ephraims  et  ul. 
V.  Murdoch 10 

3.  Debt  by  the  State,  on  the  relation, 
&c.,  on  a  justice's  bond  against  him 
and  his  surety.  Plea,  general  per- 
formance. Replication,  assigning  as 
a  breach  the  justice's  failure  to  pay 
over  money  collected.  Rejoinder, 
that  the  relator  had  recovered  a 
juilgment  against  the  justice  for  the 
same  money.  Held,  that  the  rejoin- 
der was  a  departure.  Held,  also, 
that  such  judgment,  unless  satisfied, 
was  no  l)ar  to  a  suit  on  the  bond 
against  tiie  justice  and  his  surety 
Held,  also,  tliat  thougii  the  justice's 
bond  was  conditioned  for  the  pay- 
ment, on  demand,  oi'  tiie  money  col- 
lected, a  general  averment  in  the 
rei)lication  of  non-payment  although 
often  demanded,  was  sufficient  on  gen- 
eral denuirrer. —  Bell  v.  The  Stute.'SS 

4.  A  corporation  suing  in  its  true  name 
on  a  bond  executed  to  it  by  a  wrong 
name,  should  aver  in  the  declaration 
that  the  defendant  bound  himself  to 
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the  plaintiff  by  the  name  contained 
in  tlie  bond. —  The  President,  &c.,  of 
Fori  Wayne  v.  Jackson  el  al 36 

5.  Debt  on  a  replevin  bond  against  A 
and  B.  Plea,  that,  after  the  suit  was 
commenced,  the  same  had  been,  on, 
&c.,  settled  and  compromised  by  the 
parties;  and  that  it  was  then  agreed 
by  the  plaintiff  and  A  that  the  suit 
should  be  dismissed  at  the  del'end- 
antii'  costs ;  whicli  costs,  amounting 
to  $6.09,  A  had  paid  according  to 
tlie  agreement ;  which  the  defend- 
ants were  ready  to  verify.  Held, 
that  the  plea  was  bad. — Jaques  v. 
Uenehie  et  al 40 

6.  A  plea  which  professes  to  answer 
the  whole  cause  of  action,  but  an- 
swers only  a  part,  is  bad. — Mullikin 
et  al.  V.  The  State 77 

7.  Same  point. — Mahan  et  al.  v.  Sher- 
man  378 

8.  Same  point.  —  CoUingham  v.  I'he 
State  405 

9.  Same  point. — Jacobs  v.  Fin/cel...m2 

10.  Same  point. — Conard  et  al.  v.  Dow- 
ling 481 

11.  A  plea,  apparently  good  on  its 
face,  can  not  be  set  aside  upon  an 
affidavit  that  it  is  false. —  Walpole  v. 
Cooper 100 

12.  Debt  on  a  sealed  note.  Pleas:  1, 
NU  debet.  2,  That  the  note  was 
given  without  any  good  or  valuable 
consideration.  3,  That  the  note  was 
given  by  the  defendant,  who  was  the 
administrator  of  one  A,  deceased,  to 
the  plaintiff  in  con.«ideration  of  a 
debt  which  A,  at  the  time  of  his 
death,  owed  the  plaintiff,  and  for  no 
other  consideration.  Keplication  to 
the  second  plea,  that  the  considera- 
tion had  not  lailed  in  manner  and 
form,  &c.  Held,  that  the  first  and 
third  pleas  were  bad,  and  the  repli- 
cation good. —  Gregory  v.  Logan..ll2 

13.  Covenant  on  a  sealed  note  brought 
by  an  assignee  against  the  maker. 
Pleas:  1,  Failure  of  consideration, 
without  showing  what  the  consider- 
ation was,  and  how  it  had  failed.  3, 
That  the  note  was  given  in  part  con- 
sideration of  a  deed  made  by  the 
payee  of  the  note,  by  which  he  sold 
thedeiendant  the  exclusive  right  of 
making,  Ac,  an  alleged  new  and 
nse.ul  inipiovement  in  the  machine 
ibr  steaming  and  renovating  feath- 
ers, for  which  a  patent  had  been 
granted,  &c.;  that  the  payee  of  the 
note  had  no  authority  to  sell,  &c., 
be(;ause  the  assignment  of  the  patent 
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to  him  by  the  assignee  of  the  patentee 
liad  not  been  recorded,  &c.  4,  That 
the  payee  of  the  note  warranted  that 
said  machine  would  greatly  improve 
old  feathers,  &c.,  when  in  truth  it 
does  not  improve  them,  &c.  5,  The 
same  as  the  4th,  with  the  additional 
averment  that  the  payee  of  the  note 
knew  that  the  machine  would  not 
improve  old  feathers,  &c.,  and  that 
by  means  of  said  false  representa- 
tions the  defendant  was  Induced  to 
purchase  the  machine.  Held,  that 
the  1st,  4th,  and  5th  pleas  were  bad, 
and  that  the  3d  was  good. — Mullikin 
et  al.  V.  Latchem 136 

14.  In  debt  on  a  specialty,  the  plea  of 
nil  debet,  though  bad  on  general  de- 
murrer, is  not  a  nullity ;  and  a  final 
judgment  for  the  plaintiff  in  such 
suit,  there  being  a  plea  of  nil  debet 
unanswered,  is  erroneous. — Tate  v. 
Wymond 240 

15.  If  on  oyer  craved  of  a  bond  of 
which  profert  is  made  in  the  decla- 
ration, the  bond  can  not  be  pro- 
duced, the  declaration,  by  leave  of 
the  Court,  should  be  amended  by 
leaving  out  the  profert,  and  insert- 
ing an  excuse  lor  not  making  it. — 
Meriam  et  al.  v.  The  State 245 

16.  A  plea  putting  in  issue  matters  of 
fact  and  of  record  should  conclude 
to  the  country  ;  and  the  issue  should 
be  tried  by  a  jury. — Grimes  v.  Aisop. 

269 

17.  Suit  by  the  State,  on  the  relation 
of  A,  on  a  justice's  bond,  brought 
for  money  collected  by  the  justice 
on  a  judgment  rendered  by  him,  and 
alleged  to  have  been  assigned  to  the 
relator.  Held,  that  a  plea  denying 
the  assignment  should  be  sworn  to. 
— Hooker  et  al.  v.  The  State 272 

18.  The  plea  oi' nil  debet  to  debt  on  bond 
is  bad  on  general  demurrer Ibid. 

19.  A  plea  which  conlesses  the  cause 
of  action,  and  avoids  it  by  some  new 
matter,  does  not  amount  to  the  gen- 
eral issue. — Page  v.  Prentice  et  a/.322 

20.  If,  after  the  refusal  of  the  Court  to 
reject  a  plea,  the  plaintiff  reply  to  or 
join  issue  on  the  plea,  the  refusal  to 
reject  the  plea  can  not  be  assigned  as 
error. —  The  Stale  v.  Bodly  et  al...obb 

21.  The  Coiut  may  permit  the  plain- 
tiff to  withdraw  a  denuirrer  to  a  plea 
and  reply  to  it,  alter  the  giving  of 
an  opinion  against  the  plea,  but 
before  judgment  rendered  on  the 
demurrer.- — Berry  et  al.y.  McDon- 
ald   371 
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22.  Declaration  in  assumpsit  by  Joseph 
Harter,  alleging  that  the  delendant 
made  his  inomissoiy  note,  commonly 
called  a  due-bill,  by  which  he  ac- 
knowledged himself  indebted  to  the 
plaintiff  by  the  name  of  "  The  estate 
of  I'hos.  Eager,  deceased,"  tlie  plain- 
tiff being  the  administrator  of  said 
estate,  in  tlie  sum  of,  &c.;  and  then 
and  there  delivered  the  same  to  the 
plaintiff.  Held,  that  the  declaration 
was  good  and  that  a  writing  agreeing 
with  that  described  in  the  declaration 
was  admissible  evidence  for  the 
plaintiff. — McKinney  v.  Hurler.. .385 

23.  A  plea  asserting  a  right  founded 
on  a  statute  should  aver  every  fact 
necessary  to  show  that  the  case  is 
within  it. — J'Jzra  v.  Munlove 389 

24.  If  a  defendant,  having  craved  and 
obtained  oyer  of  an  instrument  de- 
clared on,  demur  to  the  declaration 
without  spreading  tlie  instrument  on 
ihe  record,  the  demurrer  stands  as 
if  oyer  had  not  been  craved. — Daniels 
ci,  al.  V.Richie  et  al 391 

2o.  A.  declaration  is  not  objectionable 
bt  'ause  it  describes  the  plaintiffs  as 
exewUtois,  and  sets  out  a  cause  of 
activ/U  In  their  own  right Ibid. 

26.  If  the  declaration  in  debt  on  a 
guardian  ^  bond  assign  specific 
breaches,  »  plea  that  the  defendant 
had  faithfully  discharged  the  duties 
of  his  guardianship  is  bad  ;  so,  also, 
is  a  plea  in  such  case  that  tiie  de- 
fendant was  not  guilty  of  the  alleged 
breaches.  —  Cotiingham  v.  The  State. 

405 

27.  The  declaration  in  such  suit  alleged 
that  the  defendant  had  failed  to  pay 
over  certain  money  to  iiis  ward  atfer 
he  had  arrived  at  full  age.  Held, 
that  a  plea  that  the  defendant  had 
lent  the  money,  Ac,  should  show 
that  the  loan  was  authorized  by  an 
order  of  the  Pi'obate  Court Ibid. 

28.  A  plea  professing  to  answer  "part 
of  the  declaration,"  wiihoiit  speci- 
fying what  fiart,  is  valid,  if  it  directly 
deny  a  particular  and  material  alle- 
gation in  the  declaration.  But  the 
sustaining  of  a  demurrer  to  such 
plea  is  no  cause  for  reversing  a  judg- 
ment for  the  plaintiff,  if  that  i)art  of 
the  declaration  denied  by  the  plea 
was  not  taken  into  consideration  in 
assessing  tlie  damages Ibid. 

29.  If  a  count  would  be  considered 
goo<l  alter  verdict  for  the  plaintiff, 
tlie  jury  ought  not  to  be  charged  to 
disre^iard  it.-  -C'o//i?t,s  v.  Love 410 


30.  A  plea  to  a  .suit  on  a  promissory 
note  relied  on  the  plaintiffs  non- 
performance of  a  certain  agreement 
set  out  in  the  plea.  The  replication 
described  the  agreement,  which  dif- 
fered materially  from  that  stated  in 
the  plea.  Held,  on  general  demur- 
rer, that  the  replication  was  valid ; 
it  being  a  substantial  denial  of 
the  plea. — Conard  et  ul.  v.  Dow- 
ling 481 

31.  A  rejoinder  professing  to  be  to  the 
whole  of  said  replication,  but  only 
attempting  to  answer  an  immaterial 
part,  was  held  to  be  bad Ibid. 

32.  In  debt  on  a  writing  obligatory, 
nnn  est  factum  puts  nothing  in  issue 
but  the  execution  of  the  instrument; 
the  other  material  allegations  in  the 
declaration  are  admitted  by  the  plea. 
—  Utter  V.  Vance 514 

33.  A  plea  must  state  facts  in  a  direct 
and  positive  form,  and  not  leave 
them  to  be  collected  by  inference. — 
Stonselv.  Abrams 516 

34.  In  case  of  a  misjoinder  of  actions, 
there  should  not  be  a  separate  de- 
nmrrer  to  each  count,  but  one  demur- 
rer to  the  whole  declaration. — 
Fletcher  et  al.  v.  FicM 522 

35.  Where  the  general  issue  is  pleaded, 
any  other  pleas  merely  amounting  to 
the  general  issue  may  be  rejected  on 
motion. — Jackson  et  al.  v.  Yandes  et 
al 526 

36.  A  demurrer  to  a  replication,  be- 
cause it  is  argumentative,  should 
show  how  it  is  argumentative. — Jar- 
rdl  et  al.  v.  Snyder 551 

37.  A  declaration  in  debt  is  not  objec- 
tionable because  it  claims  less  than 
the  sum  mentioned  in  ihequeritur. — 
Thompson  v.  Weaver 552 

38.  Debt  on  a  county  treasurer's  bond. 
Breaches  assigned  in  the  declara- 
tion: 1,  That  the  treasurer  did  not 
make  settlement  with  the  county 
auditor,  »fec.;  2,  That  he  did  not  pay 
over  the  State  revenue,  &c.  Bieas : 
1,  Kot  guilty ;  2,  Berformance  in 
general  terms.  Held,  that  the  plea.s 
were  bad. — Kindle  et  al.  v.  The  State. 

586 

39.  Where  two  pleas  are  substantially 
the  same,  one  of  them  should  be 
rejected  on  the  plaintifTs  motion. — 
Loiuazv.  Bailey  599 

40.  A  demurrer  to  a  plea  assigniijg  for 
cause  that  the  plea  is  double,  with- 
out showing  in  what  the  du})licity 
consists,    is     a    general    demurrer. 

Jbid. 
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PRACTICE. 

See  Bond,  8.  Evidence,  8.  Inquiry, 
Writ  of.  Instructions  to  Jury, 
4.  Jury.  Pleading,  11,  21.  Ke- 
lator,  3. 

1.  A  judgment  against  one  defendant, 
in  an  action  on  contract  against  two, 
is  erroneous,  unless  there  be  a  sugges- 
tion of  "not  iound"  as  to  the  other. 
— Bell  V.  2%e  iSkite oo 

2.  In  an  action  against  three  perstjus, 
founded  on  contract,  a  judgment 
against  two  of  them  only  is  errone- 
ous, unless  there  be  a  return  of  "  not 
found"  as  to  the  other,  and  a  sugges- 
tion of  the  return  entered  of  record. 
— Heaston  el  al.  v.  Fulghum 101 

3.  In  debt  there  were  two  issues  in 
fact — one  was  immaterial ;  the  other 
was  valid,  and  on  a  plea  in  bar  of 
the  whole  cause  of  action.  Verdict 
for  the  defendant.  Held,  that  the 
immateriality  of  one  of  the  issues 
was  no  cause  i'or  setting  aside  the 
verdict. —  The  State  v.  Hood  el  al.Vll 

4.  Debt  on  a  writing  obligatory.  Pleas : 
nil  debet  and  payment.  Judgment  by 
default.  JJeld,  that  the  judgment 
was  erroneous.— CoZZi?iS  V.  JIarhold. 

157 

5.  If  a  defendant  ajspear  to  an  action 
before  a  justice  of  the  peace  without 
objecting  to  the  process,  he  can  not 
object  to  it  on  appeal  in  the  Circuit 
Court. —  Vermilya  el  al.  v.  X'at'i's...l58 

6.  Two  counts  in  assumpsit,  the  first 
of  which  was  had.  Pleas  to  the  first 
count,  and  general  demurrers  to  the 
pleas.  Held,  tliat  the  first  count 
being  bad,  the  defendant  was  enti- 
tled to  judgment  on  the  demurrers. 
— Ferguson  v.  FJwadea 2G2 

7.  A  matter  of  fact,  improperly  alleged 
in  pleading  to  be  a  matter  of  record, 
may  be  referred  to  a -jury. — Grimes 
V.  Alsop 2(59 

8.  The  issiie  on  a  plea  oi  nul  tiel  record 
should  be  tried  by  the  Court,  and  not 
by  a  jury. — Hooker  et  al.  v.  jf'Ae  /State. 

272 

9.  If  objectionable  testimony  admitted 
l)y  the  Circuit  Court  do  not  appear 
to  have  been  objec^ted  to,  it  will  be 
presumed  that  it  was  admitted  by 
consent. — Stephens  et  al.v.  Lawson.'Zlo 

10.  In  debt  against  A  and  B,  the  pro- 
cess was  served  on  the  former  only, 
but  both  afterwards  appeared  to  the 
suit.  A  pleaded  to  the  action  ;  B 
said  nothing.  The  cause  was  sub- 
milted  t'l  the  Court,  and  judgment 
rendeied    against    A    alone.     JJeld, 


that  the  judgment,  being  agaiiwt 
only  one  of  the  defendants,  was  erro- 
neous?.— Jfeaton  v.  Collins 414 

11.  A  defendant,  by  appearing  to  a 
suit  in  a  justice's  Court,  and  plead- 
ing in  bar,  waives  all  objections  to 
the  form  of  the  process. — Dudley  v. 
Fisher 653 

12.  If  u4,  the  surety  in  a  replevin-bond, 
be  a  material  witness  for  the  plain- 
tiff in  the  action  of  replevin,  the 
Court  should  permit  another  surety 
to  be  substituted  by  the  plaintiff  in 
A's  place. — Brewer  v.  Murray 567 

13.  A  trial  in  a  suit  without  an  issue 
is  erroneous. — Shiel  v.  Ferriter....bl4 

PRESIDENT  JUDGE. 
See  Jurisdiction,  2. 

A  president  judge  could  not,  under  the 
statute  of  1838,  take  a  recognizance 
out  of  Coiut  returnable  to  a  Circuit 
Court  out  of  the  county  in  which 
it  was  taken. — Paine  et  al.  v.  The 
State 206 

PEINCIPAL  AND  AGENT 

See  Promissory  Notes,  5. 

PRINCIPAL  AND  SURETlt. 
See  Set-Off,  5,  6. 

1.  When  the  surety  of  a  guardian  be- 
comes dissatisfieil,  and  applies  to  be 
discharged  from  lurther  responsibil- 
ity, and  a  further  bond  with  addi- 
tional surety  is  thereupon  given  f{>j 
the  perlbrmance  of  the  condition  o( 
the  ibrmer  bond,  the  surety  in  th« 
new  bond  is  liable  for  the  previoiii 
as  well  as  subsequent  defalcation! 
of  the  guardian. — Armstrong  el  al.  \ 
The  State ...81 

2.  An  executor's  bond  was  conditione  J 
that  if  A  should  well,  &c.,  perform 
his  duties,  &c.,  as  executor  of  B, 
deceased,  then  the  bond  to  be  void, 
&c.  Held,  that  the  surety  in  the 
bond  was  not  liable  for  any  previous 
acts  of  the  executor. —  2he  State  v. 
Hoodet  al 127 

3.  A  sherift'  having  collected  money 
on  an  execiuion,  died  without  hav- 
ing paid  over  tlie  money,  and  the 
judgment  was  alterwards  le versed. 
Jleld,  that  a  suit  on  the  sherif}"'s  bond, 
on  the  relation  of  the  execution-de- 
fendant, against  the  sureties  of  the 
sheritr  lor  the  money  .so  collected, 
would  not  lie. — J'he  Stale  v.  Vanan- 
dn  et  al 214 

4.  if  in  an  appeal  to  the  Circuit  Court 
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from  a  justice's  judgment  against 
two  persons,  the  appellee,  by  consent 
of  parties,  take  judsjment  against  one 
of  the  appellants  without  the  consent 
of  the  surety  in  the  appeal-bond,  the 
surety    is    discharged.  —  Shuner  v. 

Hightshue 238 

A  specialty  creditor  made  a  parol 
agreement  with  his  principal  debtor 
on  the  day  the  debt  became  due, 
without  the  surety's  consent,  to  give 
liim  (the  principal  debtor)  the  fur- 
ther time  of  one  year  for  payment ; 
and  the  time  was  given  accordingly. 
Held,  in  an  action  of  debt  against 
the  surety,  that  these  facts  were  no 
defense  to  the  suit. — Tate  v.  Wy- 
mond 240 

PRISON-LIMITS. 
K  ca.  sa.  issued  under  the  statute  of 
1838  on  a  justice's  judgment,  with- 
out a  previous  return  of  nullu  bona 
to  a  fi.  fa.,  or  an  affidavit  filed  as 
prescribed  by  tlie  statute,  is  illegal ; 
and  a  bond  for  the  prison-limits, 
executed  upon  the  arrest  of  the 
judgment-debtor  on  a  ca.  sa.  so 
Issued,  is  without  consideration. — 
Gresham  v.  Bowen  et  al 423 

PROBATE  JUDGE. 

A  probate  judge  could  not,  in  1842, 

take  a  recognizance  returnable  to  a 

Court  out  of  his  county. — The  State 

V.  Montgomery  et  ul 221 

PROFANE   SWEARING. 
See  Appeal,,  3. 

PROFERT. 
See  Pleading,  1,  15. 

PROMISSORY  NOTES. 

1.  Although  the  payee's  name  in  a 
promb^ory  note  iiave  been  partially 
erased  so  as  to  be  illegible,  still  a 
suit  on  the  note  may  be  sustained 
against  the  maker  by  proof  that  it 
was  executed  by  him,  that  it  was 
made  payable  and  was  delivered  to 
the  piaintift",  that  tlie  latter  had 
])Ossession  of  the  note  wlien  lie  com- 
menced the  suit,  and  that  his  name 
in  it  had  been  erased  under  circum- 
stances showing  the  validity  of  the 
note  not  to  be  aflected  by  the  era- 
sure.—Jw-s/us  V.  Cooper 7 

2.  On  the  trial  of  a  suit  on  sucii  note 
proved  to  have  been  executed  by  tlie 
defendant,  the    plaintifi'  oU'ered    to 

(" 


prove  that  the  note  was  originally 
made  payable  to  him,  and  that  he 
was  in  possession  of  it  when  he  com- 
menced the  suit.  Held,  that  those 
facts  might  be  proved  as  links  in  the 
chain  of  the  plaintiff 'sevidence./6id. 

.  An  indorsement  in  blank  by  a  tiiird 
person  of  a  promissory  note  nego- 
tiable, &c.,  made  at  the  date  of  the 
note,  does  not,  of  itself,  render  the 
indorser  liable,  as  a  maker,  to  the 
payee. — Early  v.  Foster  et  al 35 

.  But  as  the  indorsement  may  be 
made  under  such  circumstances  as 
to  render  him  so  liable,  a  note  thus 
indorsed  is  admissible  evidence  in  a 
suit  by  the  payee  against  such  indor- 
ser and  the  maker,  as  joint  makers, 
as  a  link  in  the  chain  of  the  plain- 
tiff's evidence Ibid. 

.  Duffield  brougnt  an  action  of  debt 
against  McHenry,  Tilford,  and  Ratts. 
The  first  count  was  on  an  instrument 
of  writing  by  which,  as  alleged,  the 
defendants  acknowledged  themselves 
to  be  indebted  to  the  plaintiff  in  a 
certain  sum  of  money,  on  settlement, 
in  lull  for  joiners  work  of  the  New 
Washington  Seminai-y.  The  second 
count  was  founded  on  an  instrument 
of  writing  in  the  following  words: 
"April  tith,  1 842.  Due  John  H.  Duf- 
field, on  settlement,  the  sum  of  $239 
in  full  for  the  joiner's  work  of  the 
New  Washington  Seminary,  i  Signed) 
James  McHenry,  R.  Tilford,  F.  Raltii, 
Building  Comm.,  in  behalf  of  the 
Trustees  of  the  New  Washington  Sem- 
inary." Held,  that  such  an  instru- 
ment of  writing  as  that  set  out  in  the 
second  count  did  not  sustain  the 
first  count,  and  that  the  second 
count  showed  no  cause  of  action 
agaiiKt  the  defendants.  Held,  also, 
that  if  the  defendants  were  author- 
ized to  execute  the  instrument  tor 
the  trustees,  the  suit  should  have 
been  against  the  trustees ;  and  if 
the  defendants  were  not  so  author- 
ized, they  were  liable  in  an  action 
on  the  case  for  acting  in  the  matter 
without  authority. — McHenry  et  (d. 
\.  Duffield 41 

.  If  a  person  sue  as  payee  on  a  prom- 
issory note  so  mutilated  that  the 
payee's  name  is  illegible,  he  must 
prove  that  the  note  was  made  to 
him,  tliat  he  had  possession  of  it 
when  he  commenced  the  suit,  and 
that  it  was  uuuilated  luider  circum- 
stances not  affecting  its  validity. — 
Hatch  V.  Dickinson 48 
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7.  The  assignee  of  a  promissory  note, 
not  negotiable  by  the  law  merchant, 
may  maintain  a  suit  in  equity  against 
a  remote  assignor. — Dorsey  v.  Had- 
lock  el  al 113 

8.  But  a  suit  at  law  does  not  lie  in  such 
case Ibid. 

9.  A  fi.  fa.  issued  on  the  18th  of  May, 
on  a  judgment  which  was  recovered 
without  delay  on  the  25th  of  the  pre- 
ceding month,  by  an  assignee  against 
the  maker  of  a  note.  All  tlie  deiend- 
ant's  property  that  could  be  found 
was  levied  on  and  sold,  but  the  pro- 
ceeds of  the  sale  paid  only  a  part  of 
the  debt.  Held,  that  the  diligence 
used  was  sufficient  to  charge  a  remote 
indorser,  in  equity,  for  the  balance 
due  on  the  note Ibid. 

10.  Two  counts  in  debt.  To  the  first, 
which  was  on  a  promissory  note 
given  in  1841,  with  interest  at  ten 
per  cent,  per  ann.,  the  defendant 
pleaded  that,  on,  &c.,  he  bought  of 
one  B  a  certain  lot  of  ground  for 
$1,000,  and  executed  to  him  therefor 
two  notes  of  $500  each,  with  interest 
at  six  per  cent,  per  ann,  taking  from 
B  a  bond  conditioned  for  a  convey- 
ance for  the  lot  on  request ;  that  B 
assigned  the  notes  to  the  plaintiff', 
which,  at  the  plaintifl''s  request,  and 
not  upon  any  valuable  consideration, 
the  defendant  took  up  and  gave  the 
note  in  said  count  meniioned,  and 

another  for  ;  and  that  B  had 

no  title  to  the  lot.  To  so  much  of 
the  interest  on  the  note  described 
in  the  first  count  as  exceeds  six  per 
cent,  per  ann.,  the  defendant  pleaded 
that  he  executed  two  notes  of  $500 
each,  at  six  per  cent,  per  ann.  interest, 
to  one  B  for  a  certrin  lot  of  ground  ; 
that  B  assigned  the  notes  to  the 
plaintiff";  and  that,  on,  &c.,  in  1841, 
the  defendant,  at  the  plaintiff's  re- 
quest, and  not  upon  any  valuable 
consideration,  took  up  said  notes  and 
gave  the  note  in  said  count  men- 
tioned, and  anotlier  for ;  they 

being  for  the  balance  due  on  the 
assigned  notes.  Held,  that  both  .said 
pleas  were  bad.  —  Justice  ei  al.  v. 
Charles 1-1 

11.  The  second  coimt  was  on  a  prom- 
issory note  given  in  1842,  with  inter- 
est al  ten  per  cent,  per  ann.  Held,  on 
demurrer  to  this  count,  that  so  much 
of  the  second  section  of  the  act  of 
1838,  regulating  interest,  as  allowed 
more  than  six  per  cent,  per  ann.,  was 
repealed  by  an  act  of  1842;  that  the 


note  described  in  said  count,  which 
was  given  after  such  repeal,  waa 
usurious  and  void ;  and  that  the 
count  was  therefore  bad Ibid. 

12.  A  promissory  note  was  payable  to 
two  persons  not  partners,  and  in- 
donsed  by  them.  Held,  that  notice 
by  the  holder  of  the  maker's  non- 
payment siiould  be  given  to  each  of 
the  indorsers. — The  State  Bank  v. 
Slaughter 133 

13.  If  two  persons  make  a  promissory 
note,  and  one  of  them  afterwards 
obtain  possession  of  the  note  as  his 
own  property  from  the  payee,  the 
note  is  discharged. — (Jox  et  al.  v. 
Hodffe 146 

14.  Debt  by  an  assignee  against  the 
maker  of  a  promissory  note  alleged 
to  be  lost.  Pleas :  iS  i7  debet  and  iail- 
ure  of  consideration.  Held,  that  the 
oath  of  the  plaintiff'  was  admissible 
to  prove  to  the  Court  the  loss  of  the 
note.  Held,  also,  that  to  enable  the 
plaintiff'  to  recover,  he  must  prove 
by  disinterested  witnesses,  not  only 
the  contents  of  the  note,  but  that 
there  was  on  it  an  indorsement  to 
himself. — JJean  v.  Keen 152 

15.  If  it  be  the  understanding  of  the 
assignor  and  assignee  of  a  promis- 
sory note  at  the  time  of  tlie  assign- 
ment, that  the  assignee  need  not 
demand  payment  of  tlie  maker  be- 
ibre  a  certain  lime,  no  laches  can  be 
imputed  to  the  assignee  for  not  com- 
mencing suit  on  the  note  before  that 
lime.^JSkince  v.  JJunlavy 172 

16.  Tiie  assignee  of  such  note  obtained 
judgment  on  it  against  the  maker  on 
the  15th  of  Ilarch.  Held,  that  the 
assignee  could  not,  during  that 
month,  be  charged  by  the  assignor 
with  laches  for  not  having  taken  out 
execution Ibid. 

17.  Debt  on  a  promissory  note.  Plea, 
ihe  general  issue.  The  defendant 
proved  thai  the  note  had  been  given 
in  consideration  of  the  payee's  assign- 
ment to  him  of  his  riglit  to  certain 
fees,  but  he  did  not  show  they 
had  not  been  collected.  Held,  that 
the  proof  was  not  sufficient  to  deieat 
the  suit. — Biggs  v.  Evans 277 

18.  The  assignor  of  a  promissory  note 
can  not  complain  that  the  assignee's 
suit  against  the  maker  was  not  com- 
menced in  time,  if  judgment  was 
obtained  on  the  note  at  the  first 
term  of  Ihe  Court  after  the  assign- 
ment.— Spears  v.  Ciark 283 

19.  A  Jieri  facias  on  such  judgment 
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should  be  issued  within  a  reasonable 
lime  after  the  close  of  the  term  at 
which  the  judgment  was  rendered. 

Ibid. 

20.  Where  the  judgment  in  such  case 
was  rendered  on  the  21st  of  August, 
and  the  execution  issued  on  the  21st 
of  September  following,  it  wa-s  held, 
(the  time  when  the  Court  adjourned 
not  being  shown),  that  the  execution 
did  not  appear  to  have  issued  in 
time  to  bind  the  assignor Ibid. 

21.  A  promissory  note  given  to  the 
county  commissioners,  in  considera- 
tion of  their  appointment  of  a  certain 
person  to  the  office  of  collector  of 
the  revenue,  is  void. — The  Board  of 
Commissioners,  &c.,  v.  Mullikin  et  at. 

301 

22.  If  a  promissory  note  sued  on  be 
torn,  and  a  part  of  it  lost,  a  copy  of 
the  entire  note  sworn  to  is  admissi- 
ble evidence. — Dean  v.  Speabna7i.317 

23.  An  action  at  law  lies  on  an  unne- 
gotiated  promissory  note  which  has 
been  lost  or  destroyed Ibid. 

24.  G.,  as  assignee,  sued  JS^.,  as  assignor, 
of  a  promissory  note,  payable  to  N., 
and  negotiable  and  payable  at  a 
branch  of  the  State  Bank.  The  dec- 
laration showed,  inter  alia,  tiiat  the 
maker  of  the  note  had  refused  to  pay, 
and  that  the  plaintiff  knew  of  his 
default.  Plea,  that  G.  indorsed  his 
name  on  the  note,  at  the  instance  of 
the  maker,  for  the  purpose  of  guar- 
antying its  payment  to  S.,  and  that 
the  maker  afterwards  delivered  to 
jV.  the  note  so  indorsed ;  and  that 
N.  afterwards  sold  the  note  to  one 
S.,  and  indorsed  his  (^^.'s)  name  on 
it,  for  the  purpose  of  ti-ansferring  it 
to  S.  Keplication,  that  the  indorse- 
ment of  the  note  by  the  defendant 
was  made  before  the  plaintiff  in- 
dorsed the  note.  Held,  that  the  plea 
and  replication  were  both  good. — 
Grimes  v.  Jewell 319 

25.  In  a  suit  on  a  promissory  note  by 
an  indorsee,  the  note  and  indorse- 
ment, if  oyer  oi'  them  has  been  asked 
and  given,  are  a  partof  tlie  declara- 
tion.— Chapman  v.  Harpev  et  aL...333 

26.  And  if  the  suit  on  such  note  be  by 
two  persons  as  indorsees,  and  the 
indorsement  sliown  on  oyer  be  to 
only  one  of  them,  the  suit  can  not 
be  maintained Ibiil. 

'JT.  Assumpsit  by  tlie  assignee  against 
the  assignor  of  a  promissory  note. 
A  judgment  had  been  obtained 
against  the  maker,  and  a  fi.  fa.  issued 


in  due  time.  The/. /a.  was  returned 
levied  ,on  certain  property,  which 
remained  unsold  for  want  of  buyers. 
About  five  months  after  said  return, 
an  alias  fi.  fa.  issued,  and  was  re- 
turned no  property  found.  Held, 
that  the  second  execution  and  the 
proceedings  on  it  were  void ;  that 
on  the  return  of  the  first  execution, 
a  venditioni  exponas  should  have 
issued  ;  and  that,  under  the  circum- 
stances, the  plaintiff  could  not  re- 
cover.— Macy  V.  Hollingsivorth B49 

28.  Suit  by  A,  for  the  use  of  a  certain 
Packet  Boat  Company,  against  £ 
and  C,  on  a  promissory  note  payable 
to  the  plaintiff"  for  the  use  of  said 
company.  B  pleaded  in  bar  that  he 
and  the  plaintifl'  were,  at  the  time 
of  making  the  note,  and  still  Avere, 
partners  in  said  company  ;  that  the 
plaintifi'  held  the  note  in  trust  for 
said  company  ;  and  that  the  consid- 
eration of  the  note  was  certain  canal- 
boats,  &c.,  purchased  by  tiie  defend- 
ants of  the  company.  Held,  that  the 
plea  was  bad. — Mahan  et  al.  v.  «S'Aer- 
man 378 

29.  But  had  the  note  been  payable  to 
the  company,  a  suit  on  it  by  the 
company  could  not  have  been  sus- 
tained ;  for  B  being  one  of  the  com- 
pany, the  same  person  would  then 
have  been  both  plaintiff  and  defend- 
ant  Ibid. 

30.  A  verbal  contract,  made  at  the 
time  a  promissory  note  is  executed, 
varying  the  terms  of  the  note,  can 
not  be  set  up  to  defeat  a  suit  on  the 
note Ibid. 

31.  A  printed  tbrm  of  a  promissory 
note,  payable  ninety  days  after  date, 
at  the  branch  bank  at  Lafayette,  waa 
signed  by  A  and  indorsed  by  B; 
blanks  were  left  for  the  date,  the 
payee's  name,  and  the  sum  ;  and  in 
the  margin  there  was  a  printed  di- 
rection to  '•  credit  the  drawer," 
signed  by  B.  The  note  in  this  lorm 
was  submitted  by  A  to  said  bank, 
for  the  purpose  of  renewing  a  note 
of  the  same  parties  in  bank,  about 
to  become  due.  A  not  being  {)re- 
pared  to  pay  the  part  of  the  debt 
required,  the  bank  refused  to  renew 
at  ninety  days,  but  was  willing  to 
do  so  al  thirty  days.  A  being  in- 
formed of  this  by  the  clerk  of  the 
bank,  directed  him  to  make  the  note 
payable  in  thirty  days,  which,  with- 
out i>'s  consent,  was  accordingly 
done;  the  word  ninety  being  struck 
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out  and  thirty  inserted  in  its  place. 
Tiie  blanks  were  tilled,  &c.,  the  one 
i'or  the  date  wiiii  the  day  when  the 
old  note  fell  due.  Ueld,  that  B,  in 
consequence  of  the  change  thus  made 
in  the  time  of  payment  ot  the  note, 
vV'as  not  liable  as  indorser  thereof. — 
Bell  et  al.  v.  The  State  Bank 456 

32.  If  the  indorser  of  a  promissory 
note,  payable  at  a  bank  at  A,  reBide 
lour  or  live  miles  from  A,  in  the 
country,  and  use  the  post-office  at 
A,  (it  being  as  near  his  residence  as 
any  other),  notice  of  the  non-pay- 
ment of  the  note  may  be  given  to 
him  by  putting  the  notice  into  the 
post-office  at  A,  directed  to  him 
there Ibid. 

33.  Parol  evidence  is  not  admissible 
to  show  that  a  promissory  note,  pay- 
able on  its  lace  on  a  certain  day,  was 
to  be  paid  at  that  time  only  on  a 
contingency  mentioned  in  a  written 
contract  between  the  parties,  made 
before  the  execution  of  the  note. — 
3nUer  et  al.  v.  While  et  al 491 

34.  In  a  suit  on  the  assignment  of  a 
promissory  note,  it  appeared  that 
the  maker  had  died  on  the  fifth  day 
of  tiie  term  of  the  Court  next  after 
the  assignment,  leaving  considerable 
personal  pi'operty,  but  not  sufficient 
to  pay  his  debts ;  that  his  real  estate, 
which  was  sold  after  his  decease, 
was  not  sufficient  to  pay  the  liens 
which  were  on  it  at  the  time  of  his 
death  ;  that  the  note,  which  was  pre- 
viously due,  was  assigned  about  the 
15th  of  December,  1839,  and  the  next 
term  of  the  Court  commenced  in 
March,  1840.  The  dates  of  said  liens 
were  not  shown.  Held,  that  the 
maker's  insolvency  was  not  suffi- 
ciently proved  to  excuse  the  plain- 
tiff for  not  having  sued  him. — Black 
V.  Wilson 532 

35.  Held,  also,  that  the  circumstance 
that  several  suits  by  other  persons 
against  the  maker  had  abated  at  said 
term  was  not  sufficient,  of  itself,  to 
siiow  that  the  plaintiff  could  not 
have  obtained  judgment  against 
him Ibid. 

36.  A  protest  of  a  promissory  note, 
negotiable  and  payable  at  a  branch 
of  the  State  Bank,  alleging  that  the 
notary  had  demanded  payment  oi' 
the  note,  Szc,  and  given  notice  of  its 
dislionour,  &c.,  is  legal  evidence. — 
Fisher  el  al.  v.  The  Slate  Bank. ...610 

37.  One  of  the  indorsers  of  such  note 
liveil  about  a  mile  from  Fort  Wayne. 

(V 


Held,  that  notice  of  the  dishonour  of 
the  note  addressed  to  him  at  Fort 
Wayne,  and  put  into  the  post-office 

at  that  place,  was  sufficient llrid. 

38.  In  computing  the  time  for  payment 
of  such  note,  payable  a  certain  num- 
ber of  days  after  date,  the  day  of  the 
date  is  excluded ;  and  the  demand 
of  payment  should  be  made  on  the 
third  day  of  grace Ibid. 

PROSECUTING  ATTORNEY. 
Indictment  for  malicious  trespass. 
Verdict  as  follows  :  "  We,  the  jury, 
find  the  defendant  guilty  in  manner 
and  form  as  charged  in  the  indict- 
ment, and  assess  his  fine  at  $12.00, 
and  two  days'  imprisonment  in  the 
county  jail."  The  prosecuting  attor- 
ney remitted  the  imprisonment,  ex- 
cept six  hours,  and  judgment  was 
rendered  against  the  defendant  for 
$12,00,  and  tliat  he  be  imprisoned 
six  hours,  and  pay  the  costs.  Held, 
that  the  prosecuting  attorney  had 
no  authority  to  enter  the  remittitur 
Held,  also,  that  the  judgment,  though 
erroneous  i'or  not  agreeing  with  the 
verdict,  could  not  be  reversed  on  a 
writ  of  error  brought  by  the  State. 
—  The  State  v.  Brewer 45 

PUBLIC  POLICY. 

See  Promissory  Notes,  21.    Sh£b- 

iff's  Sale,  4. 

PURCHASER 
See  "^'endor  and  Purchaseb. 

Q 

QUERITUR. 
See  Pleading,  37. 

QUO  WARRANTO. 

An  information  in  the  nature  of  quo 
warranto,  inuler  the  statute,  for  usurp- 
ing, &.C.,  an  office,  should  be  exhib- 
ited by  the  prosecuting  attorney,  and 
should  commence  as  follows:  A.  B., 
prosecuting  attorney  of  the  ju- 
dicial circuit  of  the  State  of  Indiana, 
comes  here  into  the  Circuit  Court  of 

the  county  of ,  on,  &c.,  and  for 

the  said  State,  on  the  relation  of  C. 
D.,  of,  &c.,  according  to  the  form  of 
the  statute  in  such  case  made  and 
provided,  gives  the  Court  here  to 
understand  and  be  informed,  &c. — 
Eaton  V.  The  State 65 
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RAPE. 

See  Indictment,  19. 

RECOGNIZANCE. 

1.  Debt  lies  on  a  recognizance  taken 
by  a  justice  of  the  peace  for  the 
appearance  before  him,  on  a  subse- 
quent day,  of  a  person  charged  with 
an  offense. —  The  State  v.  /nnia7i..225 

2.  And  if  the  penalty  be  beyond  a  jus- 
tice's jurisdiction,  tlie  suit  may  be 
brought  in  the  Circuit  Conv\.....lbid. 

3.  The  declaration  in  such  case  need 
not  aver  that  tlie  recognizance  was 
taken  in  consequence  of  a  continu- 
ance by  the  justice  of  the  examina- 
tion of  the  person  charged Ibid. 

4.  A  breach  assigned  in  the  declara- 
tion, in  such  case,  tliat  tlie  person 
charged  did  not  appear  before  tlie 
justice,  &c.,  and  answer,  &c.,  and 
abide  the  judgment  of  the  justice 
thereon,  is  sufficient  on  general  de- 
murrer  Ibid. 

5.  In  the  case  of  a  forfeited  recogni- 
zance, an  execution  can  not  be 
awarded  against  a  recognizor  on 
whom  a  scire  facias  has  not  been 
served,  and  who  has  not  appeared, 
until  there  have  been  two  returns 
of  not  found  to  writs  of  scire  facias 

■  against  him,  directed  to  the  sheriiF 
of  the  county  in  wluch  the  recogni- 
zance was  taken. — Graham  et  at.  v. 
The  State 313 

6.  Quoe^-e,  whetlier  a  recognizance  taken 
by  a  judge  for  tlie  principal's  appear- 
ance at  the  next  term  of  the  Court, 
&c.,  need  be  recorded. — James  v. 
The  State 325 

7.  In  debt  on  a  recognizance  indorsed 
on  process  requiring  bail,  the  decla- 
ration need  not  aver  that  a  m.  sa. 
had  issued  against  the  princij^al. — 
BoUes  V.  Haines 398 

8.  The  declaration  in  such  case  should 
set  out  the  recognizance  in  terms,  or 
according  to  its  legal  effect Ibid. 

9.  The  defendant  in  such  suit  pleaded 
that,  on,  &c.,  (the  date  of  the  recog- 
nizance,) the  principal  was  and  had 
ever  since  been  notoriously  insol- 
vent. He  also  pleaded  tliat  no  suf- 
ficient capias  ad  respondendum  had 
issued  in  the  original  suit.  Held, 
that  these  pleas  were  bad Ibid. 

10.  If  in  such  suit  some  of  the  issues 
are  on  pleas  of  nul  tiel  record,  and 
the  others  on  pleas  of  payment,  and 
axe  all   found  for  the  plaintiff,  the 
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former  by  the  Court,  and  the  latter 
by  a  jury,  the  jury  should  find  the 
amount  due  the  plaintiff Ibid. 

RECORD. 

See  Chancery,  30.  Circuit  Court, 
],  2.    Criminal  Law,  1,  2,  5,  6,  7. 

The  clerks  of  the  Circuit  Courts  are 
not  authorized  to  make  a  final  rec- 
ord in  any  cause,  at  the  costs  of  the 
losing  party,  except  in  certain  cases, 
unless  such  party  direct  the  record 
to  be  made.  —  Carpenter  et  al.  v. 
Montgomery 415 

RELATOR. 

1.  In  a  suit  by  the  State  on  a  school 
commissioner's  bond,  the  writ  must 
show  the  relator's  name,  either  on 
its  face  or  by  an  indorsement. — The 
State  V.  Anderson  et  al 222 

2.  If  in  a  suit  by  the  State  on  a  col- 
lector's bond,  the  relator's  name  be 
inserted  in  the  body  of  the  writ,  an 
indorsement  of  his  name  on  the  writ 
is  unnecessary. — Tlie  State  v.  Leon- 
ard et  al 223 

3.  A  motion  to  dismiss  a  suit  for  want 
of  an  indorsement  of  the  relator's 
name  on  the  writ,  must  be  made  on 
the  defendant's  first  appearance  to 
the  suit Ibid. 

RELEASE. 
In  debt  on  a  writing  obligatory,  a  plea 
of  release  should  allege  that  the  re- 
lease  was   under  seal.  —  Griggs  v. 
Voorhies  et  al 561 

REMITTITUR. 

See  Prosecuting  Attorney. 

REPLEVIN. 

1.  In  an  action  on  a  replevin  bond,  a 
plea  that  the  property  replevied  be- 
longs to  the  plaintifi'  in  replevin  is 
bad. — Davis  et  al.  v.  CVow 129 

2.  A  replication  in  such  suit  assigned 
as  a  breach  of  the  condition  of  the 
bond  that  the  plaintiiT  in  replevin 
did  not  without  delay  prosecute  the 
action  of  replevin,  but  siiflereil  a 
nonsuit  therein,  as  appeared  by  the 
record,  &c.  Held,  that  a  rejoinder 
of  nul  tiel  record  to  the  replication 
should  conclude  to  the  Court....Ibid.. 

3.  In  an  action  on  such  bond,  the 
plaintiff  can  not  recover  the  fees 
paid  to  his  lawyer  in  the  replevin 
suit,  nor  compensation  for  his  own 
attendance  at  Court  in  that  suit,  nor 
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his  lawyer's  fees  paid  in  the  suit  on 
tlie  bond JhixL 

4.  A  con8tat)le  seized  some  horses  of 
A  on  an  execution  against  liim,  and 
delivered  them  to  Ji  to  be  kept. 
A,  wiiliout  fialinfying  the  execution, 
tendenMJ  U)  Ji  the  amount  of  tlie 
expense  of  keeping  the  horses,  and 
demanded  them.  B  having  refused 
to  deliver  the  liorses,  A  replevied 
tiiem,  and  afterwards  suffered  a  non- 
suit in  the  action  of  replevin.  Held, 
in  a  suit  by  Ji  against  A  and  his 
sureties  on  the  replevin-bond,  that 
the  plainlifl'  was  entitled  to  recover 
in  damages  a  reasonable  charge  for 
the  keep  of  the  horses,  and  that  he 
was  not  bound  to  receive  the  money 
tendered Ibid. 

5.  To  debt  on  a  replevin-bond,  a  plea 
that  the  goods  replevied  belong  to 
the  princijjal  obligor  is  bad. —  Wal- 
lace et  al.  v.  Clark 298 

6.  But  on  the  execution  of  a  writ  of 
inquiry,  alter  judgment  in  sueJi  suit 
for  the  plaintiff"  on  demurrer,  evi- 
dence of  such  owncrsliip  is  admis- 
sible in  mitigation  of  damages. .y6tc/. 

7.  A  replevin-bond  executed  on  ISun- 
day  is  void ;  its  execution  being  in 
violation  of  the  statute  which  pro- 
hibits conunon  labour  on  that  day, 
— Link  V.  Vleinmens 479 

8.  Where  goods  were  replevied  on 
Sulurday,  and  the  statute  required 
tlie  replevin-bond  to  be  executed 
within  twenty-four  hours  after  the 
replevy,  it  was  held  that  ^Sund^iy,  in 
Buch  case,  siiould   not   be  counted. 

Jbid. 

9.  Replevin.  The  first  count  charged 
the  tortious  taking  and  unlawful 
detaining  of  the  plaintiff's  horse. 
The  writ  commanded  the  sheriff'  to 
summon  the  del'endant  to  answer  the 
plainliff'    concerning    the    iinlawlul 

letenlion  of  the  plaintiff's  horse,  Ac. 
Held,  on  demurrer  to  that  count,  that 
the  variance  was  fatal. — Jiamea  v. 

Tunnehill C04 

J).  To  the  second  count,  which  was 
for  unlawfully  detaining  the  jilain- 
tiff''s  liorse,  the  defendant  pleaded 
that,  at  the  time,  &c.,  viz.,  on  the 
20th  of  June,  LSlO,  at  the  (;onnly 
atoresaid,  the  horse  was  taken  u|) 
by  the  defendant  as  an  estray,  he 
being  then  and  there  going  astray, 
at  (lef(;ndant's  place  of  residence  in 
Indian  Creek  towiisliip,  in  said  coun- 
ty, and  llie  dcrendanl  being  tiien  and 
tlu'iea  fnM'iiolder;  that  by  virtue  of 


said  taking  up  of  tlie  horse,  tlie  de- 
fendant liail  a  right  to  detain  him. 
and  did  detain  him,  until  as  herein- 
after mentioned  ;  that  afiorwaids, 
viz.,  on  the  22d  of  June,  1840,  at  the 
county  albresaid,  liie  defendant,  pur- 
suant to  law,  caused  said  taking  up 
of  tiie  horse  to  be  advertised  in  three 
of  the  most  public  i)laceB  in  said 
township,  giving  in  the  advertise- 
ments a  particular  description  of  the 
horse,  and  the  lime  when  he  was 
taken  up;  that  afterwards,  viz.,  on 
the  25th  ol'  June,  1840,  and  before 
ten  days  had  expired  after  adver- 
tising as  aforesaid,  the  plaintiff 
brought  this  action  of  replevin,  by 
virtue  of  which,  he  then  and  there 
obtained  possession  of  the  horse, 
&c.;  and  this  the  defendant  is  ready 
to  verily  ;  whenilore,  he  prays  judg- 
ment, &c.  JJeld,  on  Bj)ecial  demur- 
rer, that  the  plea  was  good Jbid. 

UVA'hKYY. 
Decrees  in  chancery  for  money  were 
repleviable  under  the  act  of  1840. 
They  may  also  be  replevied  under 
the  act  of  1843. — JJarria  v.  Cobb 
el  al 493 

RESCINDING  OF  CONTRACT. 
See  Contract,  1,  2,  3,  5,  6.     Vendob 

AND  rUKCJIASER,  31. 

RESTRAINT  OF  TRADE. 

1.  A  contract  in  restraint  of  the  right 
of  making,  selling,  and  trading  fan- 
ning mills  south  of  the  Wabaslt  river, 
within  thirty  miles  of  Marion,  in 
Uranl  county,  is  not  objectionable 
on  account  of  the  extent  of  space  to 
which  it  extends,  nor  because  the 
restriction  is  indeiinile  in  point  of 
time. — Jlouver  el  al.  v.  Jilisis  el  a/.344 

2.  To  a  suit  on  a  promissory  note,  the 
defend;inl  iijeaded  that  the  note  sued 
on,  and  other  notes,  &<•.,  were  given 
in  payment  for  the  "  Wabash  Cou- 
rier" newspaper  and  printing  estab- 
lishment, <fec.,  at  J'erre  JIaute;  that 
in  further  consideration  of  said  notes, 
itwasa^^reed  by  the  j)!ainliff' that  no 
news])ai)er  or  printing  oflice  should 
be  established  by  him,  or  by  any 
person  lor  him,  wiiliin  iiliy  miles  of 
that  place;  that  one  T.  JJ.,  who,  at 
the  time  of  the  sale,  owned  one-half 
of  said  property,  had  since  the  sale 
ifitablished,  and  coniinned  to  pub- 
lish, a  newspaper  called  "Tiie  Wa- 
bash Kx|ii(Ns''  in  'J'<:nf  Ilnitle ;  that 
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the  plaintiff,  at  the  time  of  establish- 
ing the  paper,  and  since,  aided  the 
paid  T,  D.  in  establis^liing  and  con- 
tinuing it,  and,  in  fraud  of  his 
agreement,  aided  in  diverting  the 
patronage  of  the  newsfwper  and 
establishment,  sold  as  aforesaid, 
from  the  same ;  that  by  his  aid  and 
procurement,  and  in  combination 
with  said  T.  D,  the  same  was  di- 
verted and  withdrawn  from  the 
"  Wabash  Courier,"  and  transferred 
to  "The  Wabash  Express;"  to  the 
injury,  etc.  Ildd,  that  the  plea  was 
insufficient. — Conard  et  al.  v.  Dow- 
ling 481 

KETROSPECTIVE  LAWS. 
See  Usury,  7,  9. 

RETUKN  OF  EXECUTION. 

See    Scire   Facias,   2.      Sheriff's 
Sale,  3. 

EEVIEW,  BILL  OF. 
See  Chancery,  2,  8,  4,  5,  6,  23. 

EEVIVOR,  BILL  OF. 

See  Chakcery,  20. 

EIGHT  OF  PKOPERTY,  TRIAL 
OF. 

See  Evidence,  3. 

1.  On  a  trial  of  the  right  of  property 
in  goods  taken  in  execution,  the 
claimant  can  not  recover  unless  he 
prove  himself  entitled  to  the  imme- 
diate possession  of  the  goods. — PhU- 
brick  V.  Goodwin 18 

2.  The  execution-defendant  is  a  com- 
petent witness  for  the  claimant  on  a 
trial  of  the  right  of  property. — 
Bradbury  v.  Dougherty 467 

EOADS. 
See  Highway. 


SALE  BY  SHERIFF. 
See  Sheriff's  Sale. 

SALE  OF  GOODS. 
See  Pleading,  13. 
,  In  an  action  for  the  price  of  goods 
eold  with  a  warranty,  fraud  in  the 
Bale  is  a  good  deleuse  under  the 
general  issue,  tbougli  there  may 
Have  been  nu  violation  of  the  war- 


ranty.— The  President,  tte.,  of  Con- 
nersi'ille  v.  Wadleigh 102 

2.  A  willful  and  fraudulent  represen- 
tation by  the  seller  of  a  fire  engine, 
that  it  was  as  good  as  another  desig- 
nated engine,  is  not  fraud  in  law  on 
the  buyer  if  the  latter  was  not  de- 
ceived or  misled  by  the  representa- 
tion   Ibid. 

3.  A  warranty  that  a  tire-engine  sold 
and  delivered  would  perform  as  well 
as  any  other  in  the  western  country, 
is  not  to  be  considered  violated  be- 
cause the  warranted  engine  is  infe- 
rior to  others  in  that  cotintry  much 
larger  and  more  costly,  if  the  inferi- 
ority be  evident  to  a  common  ob- 
server   Ibid. 

4.  The  vendor  of  goods,  tliough  dp- 
frauded  in  the  sale  by  the  vendee, 
can  not  treat  the  sale  as  a  nullity, 
whilst  he  willingly  holds  in  his  hands 
a  valuable  consideration  which  he 
received  for  the  goods. — Johrison  v. 
McLane 501 

SALE  OF  EEAL  ESTATE. 
See  Vendor  and  Purchaser. 

SCHOOL-COMMISSIONER. 
See  Relator,  1. 

1.  A  school-commissioner's  sale  of  land 
mortgaged  to  secure  a  loan  of  school 
funds,  in  consequence  of  the  non- 
payment of  interest,  is  void,  unless 
he  strictly  pursue  the  authority  given 
him  by  law. —  Williamson  v.  Doe  d. 
Craiiford 12 

2.  The  school-commissioner's  deed,  in 
case  of  the  sale  of  such  land,  iK>t 
stating  that  he  had  taken  the  steps 
pointed  out  by  the  statute,  (specify- 
ing them),  is  no  evidence  that  lie 
had  taken  those  steps Ibid. 

3.  An  entry  made  by  such  commis- 
sioner on  the  record  of  deeds,  stating 
a  satisfaction  of  the  mortgage  by  a 
sale  of  the  mortgaged  premises,  a 
notice  given  by  him  previously  to 
the  sale,  etc.,  is  no  evidence  of  the 
facts  therein  stated Ibid. 

4.  The  commissioner  can  not  sell  such 
lands  until  the  lapse  of  six  months 
after  the  interest  has  become  due. 

IbuL 

5.  It  is  the  commissioner's  deed  alone 
that  vests  a  title  in  the  purchaser  of 
such  lands Ibid. 

6.  The  commissioner's  book  of  accoinita 
wiih  the  congressional  townsliips, 
containing  charges  against  himself 


(707) 


652 


INDEX. 


for  interest  received,  is  not,  in  eject- 
ment by  the  purchaser  of  mortgaged 
premises,  admissible  to  show  the 
payment  of  the  interest,  unless  the 
commissioner's  testimony  can  not 
be  procured Ibid. 

7.  The  declaration,  in  a  suit  by  the 
State,  on  the  relation  of  a  school- 
commissioner,  alleged,  under  a  vide- 
licet, that  the  relator  was  appointed 
such  commissioner  on  a  certain  day. 
Plea,  that  the  relator  was  not  ap- 
pointed on  that  day  Held,  that  the 
plea  wa,s  bad,  as  tendering  an  imma- 
terial issue.  —  Winght  et  al.  v.  The 
State 63 

b.  A  school-commissioner  may  be  the 
relator  in  an  action,  founded  on  the 
bond  of  his  predecessor,  for  the  non- 
payment by  the  latter  to  his  succes- 
sor of  the  school  funds  in  his  hands 
at  the  expiration  of  his  office. ..i6td. 

9.  The  declaration  in  such  suit  need 
not  aver  a  special  demand  on  the 
ex-commissioner  to  pay  over  the 
funds  to  his  successor Ibid. 

10.  A  congressional  township  can  not 
be  the  relator  in  a  suit,  brought  on 
the  bond  of  an  ex-school-conmiis- 
sioner,  lor  the  commissioner's  not 
paying  over  to  his  successor,  or  the 
township  trustees,  the  school  funds 
of  the  township  remaining  in  his 
hands  at  the  expiration  of  his  term 
of  service ;  no  demand  having  been 
made  on  him  for  the  money  while 
he  was  in  office.^ — The  State  v.  Grant 
et  al 71 

11.  The  successor  of  the  ex-commia- 
sioner  should,  in  such  case,  be  the 
relator Ibid. 

12-  Debt  by  the  State,  on  the  relation 
of  the  inhabitants  of  a  congressional 
township,  in  Washington  county, 
against  the  school-conmiissioner  of 
that  county  and  his  sureties,  on  their 
bond.  The  declaration  shows  that 
the  boundary  between  the  counties 
of  Washington  and  Orange  runs 
through  said  township ;  that  the 
commissioner  had  lent  out  "school 
money,"  to  secure  which  he  had 
taken  a  mortgage  lor  the  use  of  the 
township ;  and  that  by  the  commis- 
sioner's neglect,  &c.,  tlie  money  was 
lost.  Held,  that  the  declaration  was 
bad — first,  because  it  was  not  stated 
with  sufKcient  certainty  that  the 
money  belonged  to  the  relators; 
and,  secondly,  because  there  was  no 
averment  that  the  trustees  of  the 
'  township  had  decided  that  the  com- 


missioner of  Washington  county 
should  have  jurisdiction  over  the 
school  land  of  the  township. — The 

State  V.  Newby  et  al 330 

13.  A  promissory  note  was  payable  to 
J.  2'.,  school-commissioner  of  the 
county  of,  &c.,  for  the  use  of  con- 
gressional township  No.  14,  &c. 
Held,  that  J.  T.  might,  under  the 
act  of  1843,  sue  on  the  note  in  his 
own  name. — Thompson  v.  Weaver,5'52 

SCIRE  FACIAS. 
See  Judgment,  2. 

1.  Scire  facias  to  have  execution  in  the 
Circuit  Court  on  a  justice's  trans- 
cript. The  writ  alleged  the  recov- 
ery of  a  judgment  by  the  plaintiff 
against  the  defendant,  before  a  jus- 
tice of  the  peace,  for  a  certain  sum, 
the  issuing  of  a  fieri  facias  on  the, 
judgment,  and  a  return  of  the  exe- 
cution nulla  bona.  It  stated,  also, 
that  the  justice  afterwards  filed  in 
the  Circuit  Court  a  certified  trans- 
cript of  the  judgment  and  proceed- 
ings, and  that  the  transcript  was 
recorded  and  filed  in  that  Court. 
Held,  that  the  averment  that  the 
transcript  had  been  recorded  was 
immaterial ;  that  a  plea,  therefore, 
denying  that  the  transcript  had  been 
filed  and  recorded  was  bad  ;  and  that 
the  plea  should  have  denied  only  so 
much  of  the  averment  as  states  that 
the  transcript  had  been  filed. — Ben- 
nett V.  Jones  et  al 110 

2.  The  defendant  can  not,  in  such  case, 
deny  the  truth  of  the  constable's  re- 
turn of  nulla  bona Ibid. 

3.  If  the  transcript  of  the  justice  in 
such  case  states  that  the  writ  in  the 
suit  was  returned  by  the  constable 
as  served  on  the  defendant,  that 
statement  is,  at  all  events,  prima 
facie  evidence  of  the  due  service  of 

the  writ Ibid. 

4.  To  support  a  scire  facias  against  bail 
for  the  stay  of  execution  on  a  judg- 
ment of  a  justice  of  the  peace,  it  must 
appear  by  the  return  oi  a  fieri  facias 
against  the  ju-incipal  tliat  sufficient 
goods  and  chattels  could  not  be 
found  to  satisly  the  execution. — 
Elliott  V.  Doughty 199 

5.  It  is  not  a  sutiicient  objection  for 
the  bail  in  such  case  tiiat  the  judg- 
ment and  execution  against  the  prin- 
cipals were  in  their  partnership 
name Ibid. 

6.  A  plea  to  a  scire  facias  on  a  recogni- 
zance of  a  former  judgment,  in  the 
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same  cause  of  action,  must  show 
what  the  defense  in  tlie  first  action 
was,  and  that  it  involved  the  merits 
of  the   (jase.  —  Paine  et  al.  v.  Tfi€ 

State .....206 

.  Averments  in  such  scire  facias  that 
the  recognizance  was  filed  in  the 
clerk's  ofiice  on  a  certain  day,  and 
was  then  recorded,  and  that  it  was 
afterwards,  on  a  difi'erent  day,  filed 
and  recorded  in  open  Court,  are  not 

repugnant Ibid. 

6.  The  scire  facias  in  such  case  averred 
that  the  recognizance  was  taken  by 
the  president  judge  of  the  third  judi- 
cial circuit,  at  South  Hanover,  in  that 
circuit.  Tlie  recognizance,  which 
was  set  out  in  hcec  verba  in  the  scire 
facias,  did  not  show  where  it  was 
taken.  Held,  that  there  was  no  vari- 
ance  Ibid. 

9.  A  scire  facias  on  the  transcript  of 
a  justice's  judgment,  for  execution 
against  real  estate,  should  show  that 
a  transcript  of  the  justice's  proceed- 
ings on  the  judgment  was  filed  in  the 
Circuit  Court. — J^evilsv.Cainpbell.o'Ib 

10.  Scire  facias  to  have  execution  on  a 
justice's  transcript.  Held,  that  the 
question  whether  there  was  a  trans- 
cript of  the  justice's  judgment,  duly 
filed  in  the  clerk's  office,  was  for  the 
Court  to  decide ;  the  transcript,  if 
filed,  being  a  record  of  the  Circuit 
Court. — Scott  V.  WiUiams 370 

11.  To  a  plea  in  such  case  denying 
that  there  was  a  record  of  the  jus- 
tice's judgment  in  his  Court,  the 
replication  should  be  that  there  was 
such  a  record  in  the  justice's  Court. 

Ibid. 

12.  A  scire  facias  on  a  justice's  trans- 
cript, &c.,  may  be  amended  before 
plea  by  striking  out  an  immaterial 
averment. — Berry  et  al.  v.  McDonald. 

371 

13.  Scire  facias  on  a  justice's  transcript 
to  liave  execution  against  land,  the 
judgment-debtor,  who  was  the  pat- 
entee, being  dead.  Held,  that  evi- 
dence that  the  land  was  subject  to  a 
trust,  or  to  a  pre-emption  right,  was 
inadmissible Ibid. 

14.  A  scire  facias  on  the  transcript  of 
a  justice's  judgment  for  execution 
against  real  estate  must  show  that 
the  transcript  of  the  judgment  and 
proceedings  was  certified  by  the  jus- 
tice, as  well  as  filed  in  the  clerk's 
office. — Haworth  v.  Maxwell 415 

15.  A  joint  scire  facias  will  not  lie  on 
a   several   recognizance.     And   the 


objection,  when  shown  by  the  scire 
facias,  may  be  assigned  for  error. — 

Lockwood  et  aJ.  v.  The  State 417 

IG.  Sci.  fa.  issued  by  a  justice  of  the 
peace  for  execution  against  replevin- 
bail.  The  writ  recited  a  judgment 
recovered  by  the  plaintiff  against  A, 
before  the  justice,  in  1840 ;  the  de- 
fendant's entering  himself  as  bail; 
the  death  of  A,  in  1840 ;  the  grant- 
ing of  administration  of  his  estate 
to  B;  the  issuing  of  a  sci.  fa.  by  the 
justice  against  B,  as  administrator, 
and  the  revival  of  the  judgment 
against  him  in  1844;  the  issuing  of 
a  fi.  fa.  against  B,  and  the  return 
thereof  of  nulla  bona,  &c.  Held,  that 
the  writ  was  sufficient. — Thompson 
v.  Harbison 495 

17.  A  suggestion  in  a  scire  facias  for 
execution  against  real  estate  on  a 
justice's  transcript  that  it  was  made 
known  to  the  justice  that  the  defend- 
ant had  lands  in  the  county  subject 
to  execution,  is  sufficient  after  trial 
ind  judgment  for  the  plaintiff'. — 
Shiel  v.Femter 574 

18.  That  the  justice's  transcript  was 
filed  in  the  clerk's  office  and  re- 
corded, is  a  material  averment  in 
such  scire  facias,  and,  if  denied,  must 
be  proved Ibid. 

SECONDARY  EVIDENCE. 

See  Evidence,  19,  20. 

SECURITY  FOR  COSTS. 

1.  The  refqsal  to  dismiss  the  suit  of  a 
non-resident  plaintiff"  for  the  insuffi- 
ciency of  a  bond  for  costs  is  not  error 
of  which  the  defendant  can  com- 
plain, if  his  costs  are  secured  by  the 
bond. — Harding  v.  Griffin 462 

2.  In  a  suit  by  A  and  B,  administra- 
tors, for  the  use  of  C,  it  was  held 
tliat  A  and  B,  if  non-residents,  might 
be  required  to  give  security  for  costs. 
Griggs  v.  Voorhies  et  al 561 

SET-OFF. 

See  Partners,  7.  Vendor  and  Pub- 
chaser,  36. 

1.  As.?umpsit.  The  issues  were  whether 
a  note,  pleaded  as  a  set-off",  had  been 
discharged  by  an  accord  and  satis- 
faction, or  in  any  other  manner.  The 
Court  instructed  the  jury  that  if  the 
note  was,  for  value,  surrendered  to 
the  plaintiff' with  a  promise  by  him 
to  account  for  the  proceeds  of  it,  the 
promise   to   account   was  the   onlj 
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proper  subject  of  set-off  in  the  cause. 
Held,  that  the  instruction  was  erro- 
neous.— Fellows  et  al.  v.  Kress 59 

2.  Assumpsit  i'or  goods  sold  and  deliv- 
ered, &c.  Plea  of  payment,  alleg- 
ing that  the  plaintiff  was  indebted 
to  the  defendant  in  a  certain  sum 
for  money  had  and  received,  &c. 
Replication  in  denial  of  the  plea. 
Held,  that  a  promissory  note  given 
by  the  plaintiff  to  a  third  person, 
and  indorsed  to  the  defendant  before 
the  suit  was  commenced,  might  be 
read  in  evidence  by  the  defendant 
under  the  plea. —  Usher  v.  Stexvart. 

310 

3.  A  defendant  in  assumpsit,  who 
pleads  the  general  issue  with  notice 
of  set-off,  and  furnishes  a  bill  of 
particulars  of  the  matters  of  set-off, 
is  confined  in  his  proof  to  the  bill  of 
particulars. — Harding  v.  Griffin.A62 

4.  Under  a  general  charge  in  such  bill 
of  cash  to  a  certain  amount,  the 
defendant  will  not  be  permitted  to 
prove  tliat,  in  tlie  capacity  of  exec- 
utor, he  had  overpaid  the  plaintiff 
a  legacy  left  him  by  the  defendant's 
testator Ibid. 

5.  If  the  surety  for  a  debt  pay  the 
same  before  it  is  due,  the  payment 
will,  after  the  debt  has  become  due, 
but  not  before,  be  a  legal  set-off 
against  his  note  payable  to  the  prin- 
cipal and  held  by  him. — Jackson  v. 
Adamson 597 

6.  Such  payment  is  also  a  good  set-off 
against  the  said  note  in  the  hands  of 
an  assignee,  if  notice  of  the  assign- 
ment ha4  not  been  given  to  the 
maker  before  the  payment  became 
a  valid  demand  against  the  payee. 

Ibid. 

SHEEIFF. 
See  Pbincipal  and  Sukety,  3. 

1.  In  a  suit  by  the  State,  on  the  rela- 
tion, &c.,  on  a  sheriff's  bond,  an 
assignment  of  a  breach  that  the 
sheriff  had  officially  received  money 
belonging  to  the  relator,  which  he 
had  failed  to  pay  to  him,  &c.,  is 
insufficient :  the  relator's  right  to 
the  money  should  in  such  case  be 
shown. — Meriam  et  al.  v.  The  State. 
■'  245 

2.  An  assignment  of  a  breach  in  such 
suit  that  the  sheriff  had  sold  land 
on,  execution  to  the  relator,  and  re- 
ceived from  him  the  price  ;  that  the 
sale  was  afterwards  set  aside;  and 
that  the  sheriff  had  refused  to  pay 


the  money,  on  demand,  to  the  rela- 
tor, &c.,  is  insufficient :  an  averment 
that  notice  had  been  given  to  the 
sJieriff  that  the  sale  had  been  set 
aside,  is  necessary  in  such  case.iiid. 
3.  It  is  no  answer  to  an  allegation 
that  a  sheriff's  sale  had  been  set 
aside,  that  the  execution  had  not 
been  set  aside Ibid. 

SHERIFFS  BOND. 

The  declaration  in  a  suit  by  the  State 
on  a  sheriffs  bond,  need  not  aver 
that  the  bond  had*  been  approved 
and  recorded. — The  State  v.  Crom- 
well et  al 70 

SHERIFF'S  SALE. 

See  Fraudulent  Conveyanck,  1, 

2,  3,  4. 

1.  A  purchaser  of  land  on  execution 
having  failed  to  pay  the  purchase- 
money,  the  sheriff  afterwards  sold 
the  land  to  another  person  for  a  less 
price  than  it  first  sold  for.  Held, 
that  in  the  statutory  proceeding  by 
notice  and  motion  against  the  first 
purchaser  for  the  diflerence  in  the 
amount  between  the  first  and  second 
sales,  the  notice  must  aver  an  offer 
by  the  sheriff"  to  convey  the  land  to 
the  defendant  before  the  second  sale. 
■ —  Williams  v.  Lines 46 

2.  If  a  fieri  facias  be  levied  on  real 
estate,  and  the  defendant  die  before 
the  completion  of  the  execution,  the 
sheriff"  may  afterwards  proceed  to 
advertise  and  sell  the  land. — Doe  d. 

Wolf  et  al.  V.  Heath  et  al 154 

3.  The  title  of  a  purchaser  of  real 
estate  at  sheriff's  sale,  who  pays  the 
purchase-money  and  receives  the 
sheriff's  deed,  can  not  be  affected 
by  the  circumstance  that  the  return 
of  the  execution  is  impei'fect,  or  that 
none  was  made Ibid. 

4.  If  a  bidder  at  sheriff's  sale  of  real 
estate  prevent  others  from  bidding, 
by  representations  respecting  the 
object  of  his  bid,  and  then  buy  the 
property  at  the  sale  at  a  price  much 
below  its  value,  the  sale  is  void  as 
against  public  policy,  and  as  a  fraud 
upon  the  judgment-debtor  and  hia 
creditors. — Bunts  v.  Cole  et  al 265 

5.  The  statute  of  1838  required  that 
the  motion  for  judgment  against  a 
purchaser  of  property  on  execution, 
who  had  failed  to  pay  for  the  same, 
should  be  made,  not  by  the  execu- 
tion-creditor, but  by  the  officer  who 
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made   the  sale. —  Laverty  et  al.   v. 
Chamberlain 556 

6.  A  Court  of  cliancery  will  not  com- 
pel a  purchaser  of  real  estate  under 
a  decree  to  complete  his  purchase 
until  a  report  of  the  sale  has  been 
made  and  confirmed Ibid. 

SLANDER 

1.  Slander  for  calling  the  plaintiff  a 
whore.  The  words  were  laid  to 
have  been  spoken  in  1842.  Plea, 
that  the  plaintiff  while  sole  and  un- 
married, on  the  1st  of  Janiuiry,  1834, 
had  carnal  coimection  wiili  one  H. 
Eeplication,  that  the  plaintiff,  be- 
fore, and  at  the  time  mentioned  in 
the  plea,  was  betrothed  to  the  said 
H.;  that  afterwards,  on  the  6th  of 
June,  1834,  she  was  lawfully  mar- 
ried to  him;  that  she  lived  with 
him  a  virtuous  life  until  the  1st  of 
August,  1836,  when  he  died ;  and 
that  she  had  ever  since  continued  to 
live  in  innocent  and  virtuous  wid- 
owhood. Held,  on  general  demur- 
rer, that  the  replication  was  insuffi- 
cient.— Alcorn  V.  Hooker 58 

2.  When  the  plaintiff  in  an  action  of 
slander  proves  the  speaking  of  the 
actionable  words  laid  in  tlie  decla- 
ration, the  law  implies  tliat  the 
words  are  false,  and  that  they  were 
spoken  maliciously, unless  there  is  evi- 
dence sufficient  to  satisfy  the  jury  to 
the  contrary. — Byrket  v.  Monohon.^o 

3.  If  in  slander  for  charging  the  plain- 
tiff with  perjury,  the  defendant  jus- 
tify on  the  ground  that  tlie  words 
are  true,  the  plaintiff  may  prove,  on 
the  trial,  his  general  good  character 
for  truth Ibid. 

4.  To  prove,  in  support  of  such  justi- 
fication, the  falsity  of  the  plaintiffs 
statement,  two  witnesses,  or  one  wit- 
ness and  strong  corroborating  cir- 
cumstances, are  necessary;  but  to 
prove  the  other  allegations  in  the 
plea,  one  witness  is  sufficient.. ..i6id. 

On  the  trial  in  such  case,  the  jury 
were  instructed  that  if  the  defendant 
had  failed  to  prove  the  plea  to  be 
true,  the  filing  of  the  plea  was  a 
great  aggravation  of  the  slander, 
and  the  jury  should  take  that  cir- 
cumstance into  consideration  in 
assessing  the  damages.  Held,  (with- 
out determining  what  would  be  the 
effect  of  the  plea  were  there  no  evi- 
dence introduced  in  its  support,)  that 
the  instruction  must,  in  this  case,  be 
erroneous,  as  it  did  not  necessarily 


follow,  as  the  instruction  supposed, 
that  the  justification,- if  not  fully 
proved,  should  aggravate  the  dam- 
ages  Ibid 

6.  Where  the  plea  of  justification  in 
such  case  is  not  entirely  proved,  but 
the  evidence  given  under  it  shows 
that  the  defendant  had  rea.son  to 
believe,  from  the  plaintiffs  conduct, 
that  the  charge  was  true,  such  evi- 
dence may  be  considered  by  the 
jury  in  mitigation  of  damages...76jc/. 

7.  A  declaration  in  slander  alleged 
the  words  to  have  been  spoken  in  a 
discourse  with  A  B,  in  the  presence 
and  hearing  of  others.  Held,  that 
it  was  not  necessary  to  prove  that 
the  words  were  addressed  to  A  B. — 
Michardson  et  ux.  v.  Hopkins 116 

8.  The  words  "You  hooked  my  geese," 
are  not  actionable  in  themselves. — 
Hays  et  ux.  v.  Mitchell  et  ux 117 

9.  Words  not  actionable  in  themselves 
may  express  a  criminal  charge  by 
reason  of  their  allusion  to  some  ex- 
trin.sic  fact,  or  of  their  being  used 
and  understood  in  a  different  sense 
from  their  natural  meaning,  and 
thus  become  actionable Ibid. 

10.  An  innuendo  can  not  change  the 
ordinary  meaning  of  language..i6id. 

11.  In  slander,  the  jury  can  not,  in 
assessing  the  damages,  take  into  con- 
sideration evidence  of  the  defend- 
ant's having  spoken,  since  the  com- 
mencement of  the  suit,  the  same 
words  as  those  laid  in  the  declara- 
tion.— Schoonover  v.  Howe 202 

12.  Words  charging  a  woman  who 
was  never  married  with  having  had 
a  child  and  buried  it  in  the  garden, 
amount  to  a  charge  of  fornication, 
and  are  therefore  actionable  by 
statute. —  Worth  v.  Butler 251 

13.  In  an  action  of  slander  brought  in 
this  State  for  such  words,  it  will  be 
presumed,  until  the  contrary  be 
proved,  that  the  words  were  spoken 
in  this  State Ibid. 

14.  When  the  words  charged  are  pri- 
ma facie  actionable,  no  averment  of 
extrinsic  facts  is  necessary Ibid. 

15.  Slander  for  several  sets  of  words 
(with  a  colloquium,  &c.),  some  of 
which  charged  the  plaintiff  with 
having  sued  the  defendant  on  a  note 
lie  had  never  signed,  &c.,  the  others 
with  having  signed  the  defendant's 
name  to  said  note  without  his  permis- 
sion, &c.  Held,  that  the  suit  would 
lie  for  the  latter  words,  but  not  for 
the  former. — Creelman  v.  Marks..28l 
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16.  To  said  words  charging  the  plain- 
tiff with  -signing  the  defendant's 
name  to  the  note  without  his  per- 
mission, a  plea  that  the  plaintifi'  did 
sign  the  defendant's  name  to  said 
note  without  his  i>ermis8ion,  was 
held  to  be  good Ibid. 

17.  It  is  not  sufhcient  in  such  action 
that  the  words  proved  have  the 
same  meaning  ivith  those  laid.  All 
the  words  laid  need  not  be  proved, 
but  so  many  of  them  must  be  proved 
as  will  support  the  action Ibid. 

18.  The  words  "He"  (meaning  the 
plaintiff)  "  took  a  false  oath,"  are 
not  in  themselves  actionable. — 
Moella  V.  Follow 377 

19.  In  a  suit  for  such  words,  there 
must  not  only  be  in  the  declaration 
the  requisite  inducement  and  collo- 
quium, but  tliere  must  also  be  an 
innuendo  explaining  the  defendant's 
meaning  by  reference  to  the  pre- 
vious matter Ibid. 

20.  But  if  the  words  laid  do,  of  them- 
selves, import  a  crime,  there  is  no 
occasion  for  an  innuendo  explaining 
their  meaning Ibid. 

21.  If  a  justice  of  the  peace  issue  a 
State  warrant  on  an  insufficient  affi- 
davit, and  the  party  accused,  on 
being  arrested,  proceed  to  trial  be- 
fore the  justice  without  objection, 
the  insufficiency  of  the  affidavit  will 
not  render  the  proceedings  coram 
non  judice.  And  to  charge  a  wit- 
ness with  swearing  false  on  such 
trial  is  actionable. — Henry  v.  Ham- 
ilton  506 

22.  If  a  witness  on  his  examination 
make  a  false  statement,  but  after- 
wards correct  it,  so  that  his  testi- 
mony is  ultimately  true,  he  is  not 
guilty  of  perjury ;  and  to  charge  him, 
without  qualification,  with  swearing 
false  in  reference  to  that  statement, 
is  actionable Ibid. 

STATE  BANK  OF  INDIANA. 

1.  The  sum  reserved  for  education  by 
the  charter  of  the  State  Bank  on 
individual  stock,  and  the  ad  valorem 
tax  thereon,  can  not  together  exceed 
one  per  cent,  on  such  portion  of  said 
stock  aa  has  been  paid  in,  and  on 
account  of  which  the  stockholders 
are  not  indebted  to  the  State. — The 
State  V.  The  State  Bank 393 

2.  The  State  Bank  can  be  the  owner 
of  real  estate  only  in  a  few  cases, 
which  are  enumerated  in  its  charter. 
— The  State  Bank  v.  Brackenridge.ddb 


3.  Any  property  of  the  bank,  whether 
it  be  land,  or  promi.'jsory  notes,  or 
specie,  which  it  acquires  and  holds 
under  the  authority  of  the  charter, 
is  part  of  its  capital  stock Ibid. 

4.  The  property  of  the  bank  subject  to 
an  ad  valorem  tax  is  such  portion  of 
the  individual  stock  as  has  been  paid 
in,  and  on  account  of  which  the 
stockholders  are  not  indebted  to  the 
State Ibid. 

5.  The  real  estate  of  the  bank,  acquired 
and  held  under  its  charter,  is  ex- 
empt, as  such  estate,  from  taxation. 

Ibid. 

6.  A  note  and  mortgage  appearing  on 
tlieir  face  to  be  executed  to  the  State 
Bank  in  its  corporate  name,  will  be 
presumed  to  have  been  taken  in  con- 
formity with  the  charter  of  the  bank, 
until  the  contrary  be  shown. — Sparks 
et  al.  V.  The  State  Bank 469 

7.  The  bank,  by  the  sixth  section  of 
the  charter,  may  hold  real  estate 
which  shall  have  been  mortgaged  to 
it  by  way  of  security  for  money  due 
to  it  on  a  promissory  note,  executed 
on  the  same  day  with  the  mortgage. 

Ibid. 

STATUTE  OF  FEAUDS. 
See  Bond,  14.    Frauds,  Statute  of. 
Pleading,  12.    Vendor  and  Pur- 
chaser, 5,  35. 

STATUTE  OF  LIMITATIONS. 
See  Chancery,  6,  7,  8, 10,  12.    Limi- 
tations, Statute  of. 

STATUTE,  EEPEAL  OF. 
See  Criminal  Law,  3. 

STATUTES. 

1.  If  two  statutes  be  inconsistent  with 
each  other,  the  last  one  must  govern. 
— Ham  V.  T'he  State 314 

2.  The  Legislature  may  declare  stat- 
utes in  force  from  and  after  their 
passage  in  cases  of  emergency ;  and 
of  the  existence  of  the  emergency, 
the  Legislature  is  the  judge. — Car" 
penter  et  al.  v.  Montgomery 415 

3.  Habeas  corpus,  on  the  petition  of 
Morris,  guardian,  &c.,  directed  to 
Hovey  and  wife,  &c.  Held,  that  the 
act  of  1845,  entitled  "An  act  for  the 
relief  of  Abigail  C.  Hovey  and  Lorenzo 
D.  Hovey,  of  Carroll  county,"  sup- 
posing it  to  be  a  public  act,  (it  not 
having  been  pleaded),  and  to  be 
constitutional,  of  which  no  opinion 
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was  given,  could  not  benefit  the  de- 
fendants in  tills  proceeding ;  they 
not  having  sliown  that  they  had 
given  the  security  required  by  that 
act. — Hovey  et  ux.  v.  Morris 559 

STEAM  ENGINE. 
See  Fixtures. 

SUBSCEIBING  WITNESS. 
See  Evidence,  9. 

SUBSTITUTION. 
In  general,  a  creditor  having  a  right 
to  resort  to  two  safe  and  sutficient 
funds  for  satisfaction  of  his  debt, 
may  be  compelled,  in  equity,  by 
another  creditor  of  the  same  debtor 
having  a  lien  on  one  of  those  funds 
only,  to  look  to  that  fund  which  the 
latter  can  not  touch,  or,  if  the  former 
creditor  have  exhausted  the  fund 
bound  for  the  debts  of  both  credit- 
ors, leaving  the  other  fund  unex- 
hausted, that  fund  may  be  reached 
by  the  unsatisfied  creditor  by  the 
application  of  the  principle  of  sub- 
stitution. —  Hannegan  v.  Hannah  et 

al 353 

2.  But  there  is  no  rule  in  equity  by 
which  a  creditor  can  be  compelled 
to  accept  a  security  lor  his  debt,  or 
by  which  another  creditor  can  resort 
to  it  in  his  place,  after  he  has  re- 
jected it Ibid. 

SUNDAY. 
See  Keplevix,  7,  8. 

SUPKEME  COUET. 

See  Jurisdiction,  1. 
in  a  chancery  suit  before  the  Supreme 
Court,  on  a  writ  of  error,  the  Court 
may  render  such  a  decree  on  the 
merits  as  the  justice  of  the  case  re- 
quires.— Shueffer  v.  Sleade  et  al... 17 8 

SURETY. 
See  Principal  and  Surety. 

SURPLUS  REVENUE. 

' .  An  agent  of  the  surplus  revenue  is 
bound  to  pay  the  interest  received 
by  hira  as  such  agent  to  the  school- 
commissioner,  without  demand. — • 
MuLlikin  et  al.  v.  The  State 77 

i.  The  act  of  the  15th  of  February, 
1841,  by  which  the  agents  of  the 
surplus  revenue  were  continued  in 
office,  was  a  new  appointment ;  and 


for  the  subsequent  defalcations  of 
any  such  agent  his  sureties  in  a  bond 
given  previously  to  such  appoint- 
ment are  not  liable Ibid. 


TAXES. 
See  State  Bank  of  Indiana,  1,  4,  5, 

TENANT. 
See  Landlord  and  Tenant. 

TRANSCRIPT. 
The  certificate  of  a  justice  of  the  peace 
to  a  transcript  of  his  judgment  in  a 
cause,  filed  in  the  clerk's  office,  in 
the  case  of  an  appeal,  was  as  fol- 
lows :  "  State  of  Indiana,  Fountain 
county,  ss.  I,  H.  S.  Scott,  a  justice 
of  the  peace  in  and  for  said  county, 
certify  that  the  above  is  a  full  and 
true  transcript  of  the  above  case, 
from  my  docket.  Given  under  my 
hand  and  seal,  this  15th  day  of  April, 
1842.  H.  S.  Scott,  J.  P.  (seal.)" 
Held,  that  the  certificate  was  suffi- 
cient.—  Ward  v.  Hazlerigg 46 

TREASURER. 
See  Costs,  2. 

1.  A  county  treasurer  holds  his  office 
for  three  years  from  the  time  of  his 
election,  and  initil  his  successor  is 
elected  and  qualified. — Ham  v.  The 
State 314 

2.  Under  the  statute  of  1843,  requiring 
the  county  treasurer  to  give  bond  on 
or  before  the  12th  oi  August,  &c.,  the 
county  commissioners  may  approve 
of  the  bond  before  or  at  their  first 
session  thereafter Ibid. 

3.  If,  after  a  county  treasurer  has  given 
bond,  with  sureties,  for  the  discharge 
of  his  duties,  the  law  respecting 
county  treasurers  be  changed,  by 
extending  the  time  for  their  making 
settlements  and  payments,  &c.,  and 
the  said  treasurer  fail  to  discharge 
his  duties  under  the  new  law,  he  and 
his  sureties  will  be  liable  on  their 
bond. — Kindle  et  al.  v.  The  State.?)86 

TRESPASS. 
1.  To  a  declaration  in  trespass  charg- 
ing that  the  defendant  assaulted, 
seized,  violently  pulled  and  dragged 
about,  struck  and  imprisoned  the 
plaintiff,  a  plea  justifying  the  arrest 
and  imprisonment  by  virtue  of  lega! 
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process,  is  bad. — Kre.ger  v.  Osborn  et 
al "4 

2.  The  plea  in  sucli  case  should  show 
that  the  acts  of  violence  were  ren- 
dered necessary  by  the  resistance  of 
the  plaintifl" Ibid. 

3.  A  capias  ad  respondendum  issued  by  a 
justice  of  the  peace,  without  an  atli- 
davit,  against  a  person  not  a  resident 
and  householder  of  his  county,  ope- 
rates as  a  summons,  and  does  not 
justify  an  arrest  and  imprisonment. 

Ibid. 


4.  A  party  who  causes  a  magistrate  to 
issue,  and  the  magistrate  who  issues, 
legal  process,  are  not  responsible  for 
the  unlawful  manner  of  serving  it, 
unless  they  participate  in  the  unlaw- 
ful act.....*^. Ibid. 

5;  A  declaration  in  trespass  for  cutting 
down  and  carrying  away  the  plain- 
tifi"'s  trees  is  good,  without  an  aver- 
ment that  the  land  where  the  trees 
were  growing  belonged  to  the  plain- 
tifl".— Gronourv.  Daniels 108 

6.  A  license  in  such  case  can  not  be 
given  in  evidence  under  the  general 
issue,  but  must  be  specially  pleaded. 

Ibid. 

7.  An  execution  legal  on  its  face,  and 
showing  jurisdiction  in  the  Court 
that  issued  it,  though  it  issued  irreg- 
ularly, (even  without  a  judgment), 
is  a  justification  to  the  officer  acting 
under  it,  notwithstanding  he  had 
notice  of  the  irregularity.— Gofi  v. 
Mitchell  ^70 

8.  If  a  constable,  having  levied  an 
execution  on  the  debtor's  goods,  re- 
fuse to  permit  him  (he  having  a 
family)  to  retain  $100  worth  thereof 
as  exempt  from  execution,  but  sell 
the  same  on  the  execution,  he  may 
be  sued  in  trespass.— Stephens  et  al. 
v.Lawson 275 

9.  If  one  of  two  judgment-debtors,  who 
knows  the  judgment  has  been  paid, 
procure  a_^./a.  to  issue  on  the  judg- 
ment, and  assist  in  its  execution  on 
the  other's  goods,  he  is  liable  in  tres- 
pass to  the  party  injured— G/orer  v. 
Borton 295 

10.  Trespass  lies  for  a  direct  and  vio- 
lent injury  to  personal  property, 
whether  the  act  be  done  intention- 
ally or  through  negligence. — Schuer 
V.  Veeder • -342 

11.  Ca.se  also  lies  for  such  injury  if  it 
was  occasioned  by  the  defendant's 
carelessness,  and  the  act  was  not  will- 
fully done Ibid. 

IS.  In  trespass  quare  ekmsum  /regit,  a 

f714^ 


licen.se  can  not  be  given  in  evidence 
under  the  general  issue.  It  should 
be  specially  pleaded. — Crabs  v.  Fet- 
ick o73 

13.  If  the  declaration  in  trespass  con- 
tain two  coxnits  alleging  different 
a.ssaults  and  batteries,  and  the  de- 
fendant's plea  justify  only  one  of 
the  trespasses,  the  plaintiff,  by  re- 
plying de  injuria,  waives  the  benefit 
of  one  of  the  counts,  and  can  not 
give  evidence  of  an  assault  and  bat- 
tery different  from  the  one  justified. 
— Berry  v.  Borden  384 

14.  Trespass  for  an  assault  and  bat" 
tery  —  the  declaration  containing 
only  one  count.  Pleas:  1,  Not 
guilty.  2,  Son  assault  demesne. 
The  plaintiff  new  assigned.  Plea, 
Not  guilty,  to  the  new  as.signment 
Held,  that  the  plaintiff  was  not  ob- 
liged to  prove  two  trespasses ;  but 
that  it  was  sufficient  for  him  to 
prove  a  trespass  difiering  from  that 
justified,  and  agreeing  with  that 
described  in  the  new  assignment. — 
West  v.  Rosse^u 450 


TEIAL  OF  EIGHT  OF  PROP- 
ERTY. 

See  Evidence,  3.    Right  of  Peop- 
ERTY,  Trial  of. 

TRO^'EE. 

1.  In  trover  commenced  in  the  Circuit 
Court,  when  the  demand  does  not 
exceed  $50.00,  the  plaintiff,  though 
he  recover,  must  pay  the  costs. — 
Taylor  v.  Blount 38 

2.  To  maintain  trover,  the  plaintiff 
must  show  that,  at  the  time  of  the 
conversion,  he  had  a  right  of  prop- 
erty and  of  possession  in  the  goods. 
— Medman  et  al.  v.  Gould 361 


U 


USURY. 

See  Chancery,  24,  25,  26,  27.    Prom- 
issory Notes,  11. 

1.  An  action  for  money  had  and  re- 
ceived lies  to  recover  the  excess  of 
interest  paid  on  a  usurious  contract. 
—  The  State  Bank  v.  Ensminger...l05 

2.  In  such  suit  against  the  State  Bank, 
the  plaintiff  proved  that  the  Bank 
had  discounted  several  notes  for 
him,  and  retained,  under  the  name 
of  exchange,  a  certain  sum  over  and 
above  legal  interest ;  that  the  Bank 
had  discounted  other  notes  for  the 
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plaintiff,  during  several  years,  after 
those  charged  with  exchange  were 
payable;  and  that  the  plaintiffs 
bank  account  was  balanced.  Held, 
that  it  might  be  inferred  that  the 
notes  charged  with  exchange  were 
paid.  Held,  also,  that  the  retaining 
said  sum  over  and  above  legal  inter- 
est, as  exchange,  was  usury Ibid. 

3  Tlie  plaintiff  in  such  suit  offered  in 
evidence  a  copy  of  so  much  of  the 
discount  book  of  the  bank  as  showed 
the  usuiy  complained  of:  the  origi- 
nal not  being  produced  on  notice. 
The  clerk  of  the  bank,  who  had 
made  the  copy  on  the  plaintifTs 
application,  testified  that,  having 
made  it  in  a  hurry,  he  could  not  be 
certain  as  to  its  accuracy.  Held, 
that  the  copy  was  legal  evidence. 

Ibid. 

4  The  pleas  in  such  suit  were  the 
general  issue  and  the  statute  of 
limitations.  After  the  trial  was 
commenced,  the  cause,  by  consent, 
was  withdrawn  from  the  jury  and 
submitted  to  the  Court ;  the  parlies 
agreeing  that  tlie  only  issue  should 
be  whether  the  defendant  had  re- 
ceived usurious  interest  from  the 
plaintiff,  and  how  much.  Held, 
that,  by  the  agreement,  the  defend- 
ant had  waived  the  plea  of  the  stat- 
ute of  limitations Ibid. 

6.  A  bill  in  chancery  for  relief  against 
a  usurious  contract  must  show  that 
the  principal  and  lawful  interest 
have  been  paid  or  tendered;  and 
in  th'  case  of  a  tender,  the  money 
must  be  brought  into  Court. — 3Iuir 
V.  Clark 423 

0.  The  33d  section  of  the  K.  S.,  1843, 
p.  582,  respecting  "the  interest  of 
money,"  applies  only  to  bills  of 
discovery Ibid. 

7.  The  act  of  1843,  respecting  interest, 
which  declares  that  usurious  con- 
tracts shall  not  be  void,  &c.,  em- 
braces contracts  made  before  as  well 
those  made  after  its  passage,  and  is 
constitutional. — Andrews  v.  Eussell 
et  al 474 

.  Held,  that  if  a  promissory  note  for 
$350  made  by  A  to  -B  without  con- 
sideration, and  indorsed  by  the  lat- 
ter, for  the  purpose  of  ])rocuring 
money  on  it,  was  purchased  of  them 
by  C,  with  notice  of  the  facts,  for 
$;300,  the  transaction  was  usurious. 

— Hays  v.  Walker 540 

9.  Held,  also,  that  C,  in  such  case, 
though    tlie    purchase   were    made 


before  the  act  of  1843  respecting 
interest,  might,  since  that  act,  re- 
cover from  the  indorser  the  $300 
paid  for  the  note Ibid. 


VAEIANCE. 

See  Abatement,  2.     Chanceey,  22. 

Eeplevix,  9.    Scire  Facias,  8. 

1.  A  bond  sued  on  was  d&scribed  in 
the  declaration  as  payable  to  "The 
President  and  Trustees  of  the  town 
of  Fort  Wayne."  The  bond  shown 
on  oyer  was  payable  to  "Tlie  Presi- 
dent and  Trustees  of  the  Fort  Wayne 
corporation."  Held,  that  the  vari- 
ance was  fatal. — The  President,  &c., 
of  Fort  Wayne  v.  Jackson  et  al 36. 

2.  In  a  suit  on  a  promissory  note,  tiie 
declaration  professing  to  set  out  only 
the  legal  eflfect  of  the  note,  omitted 
tlie  words  "  For  value  received," 
which  the  note  contained.  Held, 
that  the  variance  was  immaterial. — 
Chapman  v.  Ellison 46 

3.  Debt  on  a  promissory  note.  Plea, 
tliat  the  consideration  of  the  note 
was  the  plaintiffs  undertaking,  by 
bond,  to  convey  to  tiie  defendant  a 
certain  tract  of  land,  but  tliat  the 
plaintiff  never  had  any  title  to  the 
land.  The  plaintiff  having  obtained 
oyer  of  the  bond  replied  to  the  plea. 
Held,  on  demurrer  to  tlie  replication, 
that  the  plea  was  bad,  the  bond 
shown  on  oyer  being  materially  dif- 
ferent from  that  which  the  plea  had 
previously  described.  —  McDortnan 
V.  Jellison 304 

4.  Evidence  that  the  defendant  had 
beaten  Catharine  Swails  will  not  sup- 
port an  indictment  for  an  assault  and 
battery  on  Batharine  Swails. — Swails 
V,  The  Slate 324 

5.  An  action  of  debt  was  brought 
against  Owen  Adanson  and  Joseph 
James,  on  a  recognizance  alleged  to 
have  been  entered  into  by  them  be- 
fore a  judge  for  the  appearance  of 
said  Adanson,  at  tiie  next  term  of 
the  Court,  to  answer  a  charge  of 
forgery.  Averment,  that  tiie  de- 
fendants made  default.  Plea,  nul 
iiel  record.  An  entry  on  tlie  order 
book  of  tlie  Court  was  offered  in 
evidence  to  prove  the  defendants' 
default,  the  person  accused  being 
in  such  entry  named  Oiven  Adam- 
son.  Held,  that  the  variance  between 
tlie  names  Oiven  Adanson  9nd  Owen 
Adamson  was  immaterial,  the  pi"in- 
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ciple  of  idem  sonans  being  applica- 
ble to  the  case. — James  v.  2'he  State. 

325 
tj.  The  record  of  a  judgment,  proved 
in  this  cause  under  a  plea  of  former 
recoveiy,  was  objected  to  on  account 
of  the  same  variance  mentioned 
above.  HeJd,  that  the  objection 
was  not  sustainable Ibid. 

7.  Held,  also,  that  if  in  such  case  as 
the  above,  the  causes  of  action  were 
not  the  same,  that  fact  should  be 
replied  to  the  plea  of  former  re- 
covery ..  .^ Ibid. 

8.  If  a  contract  materially  different 
from  the  one  described  in  a  count 
be  given  in  evidence  by  the  plain- 
tiff without  objection,  its  admission 
is  not  error ;  but  such  contract  will 
not  support  the  count. — Jacobs  v. 
Finkel 432 

',  An  indictment  for  gaming  alleged 
that  the  defendant,  by  playing  at 
cards,  &c.,  had  won  from  A.  II.,  A. 
C,  and  G.  H.,  a  certain  article,  &c. 
The  evidence  was  that  the  winning 
was  by  the  defendant  and  another, 
as  partners,  from  A.  C.  and  G.  II., 
as  partners.  Held,  that  the  vari- 
ance was  fatal. —  Wilcox  v.  The  State. 

456 

10.  If  in  a  suit  on  a  bond,  there  be  a 
variance  between  the  date  of  the 
bond  described  in  the  declaration, 
and  that  of  the  bond  produced  on 
oyer,  the  variance  is  fatal. — Coinpa- 
ret  et  al.  v.  27*6  State 553 

VENDITIONI  EXPONAS. 

To  a  venditioni  exponas,  the  constable 
returned  "$17.6U  made  by  sale,  and 
no  more  property  on  whicli  to  levy." 
Held,  that  tiie  latter  part  of  the  re- 
turn, viz.,  "and  no  more  property 
on  which  to  levy,"  was  a  nullity. — 
Elliottv.  Doughty 199 

VENDOE  AND  PURCHASEE. 

See  Agreement,  1.  Conveyance. 
Executors  and  Administrators, 
4.  Fraudulent  Conveyance. 
Husband  and  Wife,  1,  5,  6.  In- 
fants. Sale  of  Goods.  Sher- 
iff's Sale. 

1.  A  vendee  of  real  estate  filed  a  bill 
in  chancery  to  restrain  the  vendor 
from  the  collection  of  the  purchase- 
money,  until  the  latter  should  pay 
off  a  mortgage  on  the  land  accord- 
ing to  his  agreement.  Held,  that  it 
was  n  )t  essential  to  the  success  of 


the  suit  that  the  complainant  should 
have  tendered  back  to  the  defend- 
ant a  deed  for  tlie  lai>d,  nor  that  he 
should  have  offered  to  account  for 
the  rents  and  profits. — Addleman  v. 
Mormon 31 

2.  The  purchaser  of  real  estate  incum- 
bered by  a  mortgage  can  not,  because 
of  the  mortgage,  defend  an  action  for 
the  purchase-money,  without  having 
first  extinguished  the  incumbrance 
to  the  amount  of  the  debt  sued  for. — 
Buell  V.  Tate 55 

3.  But  if  the  incumbrance  exceed  the 
debt,  the  purchaser  may,  in  a  Court 
of  ciianceiy,  have  the  collection  of 
the  debt  enjoined,  until  the  incum- 
brance be  reduced  to  an  amount  not 
exceeding  the  debt Ibid. 

4.  A  and  B  agreed  under  seal  that  A 
should  sell  and  convey  certain  real 
estate  to  B,  for  which  the  vendor 
was  to  receive  a  certain  sum,  &c., 
when  there  should  be  made  to  the 
purchaser  a  good  and  sufficient  deed 
tor  the  property.  Held,  that  thi'a 
contract  meant  that  .A  himself  should 
execute  the  deed.  Held,  also,  tlu.t 
JB's  subsequent  consent  by  parol  to 
accept  a  deed  lor  the  property  exe- 
cuted by  a  third  person,  and  A's 
tender  of  such  deed  to  J5,  did  not 
authorize  A,  in  case  of  non-pay- 
ment, to  sue  B  on  the  original  con- 
tract.— Smith  V.  Addleman 119 

5.  A  bill  in  chancery  alleged  the  fol- 
lowing facts:  A  purchased  from  *\ 
county  agent  a  certain  town  lot. 
paid  the  purchase-money  except  i 
small  sum,  received  a  title-bono , 
and  was  put  into  possession.  The 
obligee  sold  the  lot  to  B,  B  sold  t  ♦ 
C,  0  sold  to  D,  1)  sold  to  E,  (wh.i 
made  valuable  improvements),  11 
sold  to  F,  who  sold  to  the  complain  • 
ant.  The  title-bond  remained  witii 
the  obligee  unassigned  during  the 
sales  to  B,  &c.,  and  at  each  of  them 
the  purchase-money  was  paid,  and 
the  purchasers  were  respectively  put 
into  possession.  The  complainant, 
soon  after  his  purchase,  obtained 
from  F  an  order  on  the  obligee  for 
an  assignment  of  the  bond,  &c.  The 
obligee  acknowledged  F's  right  to 
control  tlie  assignment,  but  after- 
wards, at  j^'s  request,  assigned  the 
bond  to  him.  Held,  that  the  case 
was  not  within  the  statute  of  frauds, 
and  that  the  bill  was  sufficient. 
Held,  also,  that  the  Court  was  com- 
petent to  decree  that  i^'should  assiga 
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the  bond  to  the  complainant;  that 
the  obligee  should  pay  the  county 
agent  the  part  of  the  purcliase- 
iiioiiey  due  hiai ;  and  that,  on  such 
payment,  the  agent  should  convey 
the  lot  to  the  complainant. —  Under- 
hiU  V.  Williams  et  at 125 

6.  Where  a  person  enters  into  posses- 
sion of  real  estate  under  a  contract 
of  sale,  the  vendor  may,  at  any  time 
previously  to  executing  the  convey- 
ance, demand  possession  of  the  prem- 
ises, and  may  also,  if  the  demand  be 
not  complied  with,  recover  the  pos- 
session of  them  in  an  action  of  eject- 
ment.— Doe  d.  Brumfield  v.  Brown.  1 42 

7.  The  statute  concerning  tenants  hold- 
ing over,  which  requires  three 
months'  notice  to  quit,  is  not  appli- 
cable to  the  above-named  case,  there 
being  in  that  case  no  tenancy  in 
which  rent  was  reserved Ibid. 

tl.  Debt  on  a  sealed  note  for  the  pay- 
ment of  money.  Plea,  that  the  con- 
sideration of  the  note  was  certain 
land  (describing  it)  belonging  to  one 
A,  an  infant;  that  at  the  time  the 
note  was  given  the  land  was  sold  at 
private  sale  to  the  defendant  by  one 
£,  a  commissioner  appointed  by  the 
Probate  Court  for  that  purpose ;  that 
three  notes  were  given  by  the  defend- 
ant for  the  payment  of  the  purchase- 
money,  by  installments,  on  one  of 
which  notes,  being  the  one  last  due, 
this  suit  is  founded  ;  that  at  the  time 
the  notes  were  given,  jB,  as  commis- 
sioner as  aforesaid,  executed  his 
bond  obligating  himself  to  convey 
all  the  right  and  title  of  said  A  in 
said  land  to  the  defendant,  on  pay- 
ment of  the  purchase-money,  pro- 
vided the  sale  should  be  confirmed, 
but  if  set  aside,  the  notes  were  to  be 
returned  to  the  defendant ;  that  B 
has  not  made  or  tendered,  nor  offered 
to  make  or  tender,  to  defendant,  a 
conveyance  for  the  land  either  abso- 
lutely or  conditionally,  or  other- 
wise, but  has  hitherto  failed  to  do 
so ;  that  he  can  not  make  such  con- 
veyance, and  the  consideration  of 
the  note  has  therefore  failed,  &c. 
Held,  that  the  plea  was  good. — Hen- 
ton  etui.  V.  Beeler 150 

9.  A  vendor's  lien  on  real  estate  for 
unpaid  purchase-money  may  be  en- 
forced against  a  purchaser  from  the 
vendee  with  notice. — Pierce  \. Gates. 

162 

10.  A  note  for  the  payment  of  money, 
and  a  mortgage  on  real  estate  to  se- 

(71 


cure  its  payment,  were  assigned,  and 
the  assignee  obtained  judgment  at 
law  on  the  note  against  the  maker. 
The  mortgaged  premises  were  after- 
wards sold  on  execution  on  the  judg- 
ment to  the  judgment-creditor.  Held, 
that  the  purchase  was  a  discharge 
of  the  judgment  to  the  value  of  tlie 
mortgaged  premises. — Johnstmi  et  <d. 
V.  Watson 174 

11.  If  real  estate  occupied  by  a  tenant 
be  sold,  the  vendee  is  entitled  to  the 
rents  which  accrue  after  the  sale, 
unless  they  have  been  paid,  before 
notice  of  the  sale,  to  the  vendor. — 
Sampson  v.  Grimes 176 

12.  At  law,  an  action  may  be  main- 
tained for  false  representations  made 
by  a  vendor  to  a  purchaser  of  mat- 
ters within  the  peculiar  knowledge 
of  the  veiidor,wiiereby  the  purchaser 
is  injured. — Shaefferv.  Sleadeet  al.l78 

13.  If  a  purchaser  of  real  estate  from 
A  pay  the  purchase-money,  receive 
a  title-bond  conditioned  for  a  con- 
veyance at  a  future  time,  and  be  put 
into  possession,  and  a  subsequent 
purchaser  from  A,  with  notice,  get 
possession  alterwards,  an  assignee 
of  the  title-bond  may,  in  equity,  re- 
cover the  possession  from  such  sub- 
sequent purchaser. — Hedges  v.  Bird 
etal 215 

14.  The  vendor's  lien  on  real  estate 
for  unpaid  purchase-money  pas.ses 
to  his  assignee  of  a  note  for  the 
money,  and  may  be  enforced  by  a 
suit  in  equity,  by  such  assignee, 
against  a  purchaser  from  the  ven- 
dee, with  notice. — Brumfield  et  al.  V. 
Pabner 227 

15.  And  the  circumstance  that  the 
original  vendor  in  such  case  had  not 
a  good  title  when  he  was  to  have 
conveyed,  (the  contract  being  unre- 
scinded,  and  a  good  title  having 
been  obtained  and  tendered  by  him 
before  the  suit  was  commenced  i,  is 
not  a  sufficient  defense Ibid. 

16.  A  vendor  of  real  estate  having  an 
equitable  lien  on  it  lor  part  of  the 
purchaise-money,  is  not  obliged  (the 
vendee  having  absconded  j  to  pro- 
ceed against  the  land  by  attai'ii- 
ment;  but  he  may  enlorce  his  lien 
in  equity. — Russell  v.  Todd 289 

17.  A  purchaser  of  real  estate,  pendente 
lite,  will  be  bound  by  the  decree. — 
Green  et  at.  v.  White 242 

18.  A  purchaser  of  an  equity  of  re- 
demption of  real  estate  can  not  sup- 
port an  action  of  ejectment,  com- 
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menced  before  the  revised  statutes 
of  1843,  for  the  mortgaged  premises, 
against  a  purchaser  of  them  from 
the  mortgagee.— £ui/er  et  al.  v.  Doe 
d.Eocka/ellar 247 

19.  The  vendor  of  real  estate  took  a 
promissory  note  for  a  part  of  the 
purchase-money,  payable  some 
months  after  date,  considering  the 
buyer  able  to  pay.  When  the  note 
fell  due,  the  payee  proposed  to  the 
maker  that  if  the  latter  would  pay 
him  a  part  of  the  money,  he  would 
give  a  credit  of  several  months 
longer  for  the  balance.  The  pay- 
ment of  part  was  accordingly  made, 
the  old  note  taken  up,  and  a  new 
one  given  for  the  balance,  payable 
at  a  future  day.  When  the  new 
note  was  given,  the  maker  had  suffi- 
cient property,  besides  said  land,  to 
pay  the  debt;  and  the  comjilainant 
aiterwards  endeavored,  without  ef- 
fect, to  collect  the  debt  by  a  suit  at 
law.  Held,  that  these  circumstances 
did  not  affect  the  vendor's  equitable 
lien  on  the  land  sold  for  the  unpaid 
purchase-money. — Aldridge  v.  JJunn 
etal 249 

20.  A.  purchaser  of  real  estate  for  val- 
uable consideration  and  without  no- 
tice, is  not  bound  by  an  equitable 
lien  on  the  land  for  unpaid  pur- 
chase-money ;  but  the  law  is  other- 
wise as  to  judgment-creditors. ../6icZ. 

21.  A  purchased  at  the  land-office  a 
tract  of  land,  and  took  a  duplicate 
receipt  for  the  purchase-money,  and 
then  sold  and  assigned  the  certificate 
of  purchase  to  B,  retaining  the  dupli- 
cate receipt.  Afterwards  A,  being 
in  possession  of  the  land,  sold  the 
.same  to  C,  and  gave  him  a  bond 
conditioned  for  a  conveyance  at  a 
futui-e  time.  Held,  that  A's  retain- 
ing the  duplicate  receipt  did  not  af- 
fect B^s  priority  of  claim  to  the  land. 
—  Godfrey  etal.  V.  Cushmanet  a/.. .253 

22.  If  by  a  contract  for  the  sale  of  real 
estate  the  purchase-money  is  to  be 
paid  before  the  execution  of  the  deed, 
it  is  no  defen.se  to  a  suit  on  a  note 
given  for  the  purchase-money  that 
the  deed  had  not  been  made  or  ten- 
dered.— Bai'is  v.  Heady 2<il 

23.  If  to  a  suit  on  a  note  given  in  part 
payment  for  land,  &c.,  the  defend- 
ant plead  that  the  vendor  liad  no 
title,  that  he  had  not  conveyed,  &c., 
a  replication  tliat  the  consideration 
had  not  I'ailed,  as  alleged,  is  good. 

Jbid. 


24.  Assumpsit.  The  first  count  was  as 
follows:  That  on  the  28th of -Decewi- 
ber,  1840,  the  defendant  sold  to  the 
plaintiff"  a  lot  of  ground,  numbered 
12,  in  the  town  of  Richmond, ;  and, 
on  the  sale  thereof,  executed  to  the 
plaintifl'  a  penal  bo«d  in  the  sum 
of  $1,000,  with  a  condition,  which, 
after  reciting  the  said  sale  for  the 
sum  of  $500,  payable  as  follows: 
$100  in  hand,  a  note  for  $100  pay- 
able on  the  first  of  October,  1841,  and 
a  note  for  $300,  payable  on  the  first 
of  October,  1842,  was  for  the  exe- 
cuting, by  the  defendant  to  the  plain- 
tiff", of  a  good  and  sufficient  warranty 
deed  for  the  said  lot  on  the  payment 
of  said  notes  ;  that,  on  the  execution 
of  said  bond,  the  plaintiff  paid  the 
defendant  the  $100  in  cash,  and  exe- 
cuted the  notes  in  the  condition  of 
the  bond  mentioned,  and  entered 
into  possession  of  the  lot ;  that,  at 
the  time  of  said  sale,  there  was  an 
unpaid  mortgage  on  the  lot  previ- 
ously executed  by  one  A,  the  former 
owner  of  said  lot,  before  the  defend- 
ant had  any  title  to  it,  to  one  B,  for 
the  sum  of  $300,  of  wliich  mortgage 
the  plaintiff"  was  ignorant  until  long 
after  his  purchase  ;  that,  afterwards, 
in  1842,  the  lot  was  sold  under  a 
decree  on  the  mortgage,  and  the  pur- 
chaser under  the  decree  turned  the 
plaintiff  out  of  posse.ssion  ;  that  the 
defendant,  therefore,  was  unable  to 
make  the  plaintiff  a  title  to  the  lot ; 
and  that  the  plaintiff',  before  notice 
of  the  mortgage,  had  made  valuable 
improvements,  &c.;  yet  the  defend- 
ant, though  often  requested,  had  re- 
fused to  pay  the  $100  paid  on  the 
lot,  or  to  pay  for  the  improvements. 
Held,  that  this  count  was  bad ;  it 
containing  no  promise  on  which  the 
action  could  be  supported. — Fergu- 
son V.  Rhoades 262 

25.  The  second  count  was  for  money 
had  and  received,  &c.  One  ground 
relied  on  to  support  this  count  was, 
that  the  defendant  had  no  title  to 
the  lot  sold  to  the  plaintiff',  as  stated 
in  the  first  count ;  and  to  show  such 
want  of  title,  the  mortgage,  decree, 
and  sale  under  the  decree,  mentioned 
in  the  first  count,  were  proved.  Held, 
that  the  mortgagor's  title  not  being 
proved,  the  evidence  was  insuffi- 
cient   ibid. 

26.  Assumpsit  by  the  assignee  of  the 
payee  of  a  promissory  note  against 
the  maker.    The  note  was  dated  the 
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Ist  of  December,  183G,  and  payable 
ninety  days  after  date.  Plea,  that 
the  note  was  executed  in  part  con- 
sideration of  certain  town  lots ;  that 
on  the  execution  of  the  note,  the 
payee  gave  his  title-bond  to  the  de- 
fendant, the  condition  of  which 
(after  reciting  that  he  had  received 
one-tliird  of  the  purcliase-money, 
and  tlie  defendant's  note  for  the  resi- 
due, jiayable  in  three  years)  was  for 
a  conveyance  of  the  lots  to  the  de- 
fendant, on  payment  of  the  residue 
of  the  purchase-money ;  that  four 
years  elapsed  after  said  notes  and 
bond  were  given  before  this  suit  was 
commenced;  that  the  note  sued  on 
was  given  for  the  one-third  of  the 
purchase-money  alleged  in  the  bond 
to  have  been  paid ;  and  that  the 
payee  did  not,  on  the  1st  of  Decem- 
ber, 1839,  or  at  any  time  previously, 
execute  or  offer  to  execute  to  tlie 
defendant  a  deed  for  the  lots ;  where- 
fore the  consideration  of  tiie  note  had 
failed.  Held,  that  the  plea  was  bad. 
— Coxet  al  V.  Hazard 408 

27.  Same  point.— Cox  et  al.  v.  WellsAlO 

28.  To  debt  on  bond  conditioned  for 
the  conveyance  of  real  estate  within 
a  certain  time,  the  defendant  may 
plead  that  the  deed  had  not  been 
demanded  before  the  commence- 
ment of  the  suit. — Brown  et  al.  v. 
Hart 429 

29.  But  it  is  not  necessary  that  the 
holder  of  such  bond  should  prepare 
tlie  deed  and  pi-esent  it  to  the  obligor 
to  be  executed Ibid. 

30.  If  by  an  agreement  for  the  sale  of 
real  estate,  the  making  of  the  title 
and  the  payment  of  the  purchase- 
money  are  to  be  concurrent  acts, 
neither  party  can  sustain  a  suit  on 
the  agreement  without  having  first 
performed  or  offered  to  perform  his 
part  of  it. — Shirley  v.  Shirley  et  al.ib'I 

31.  Nor  can  a  party  to  sucli  contract 
resciixi  it  without  the  otlier's  con- 
sent, unless  there  has  been  an  offer 
of  performance  on  his  jiart,  and  a 
refusal  to  perform  by  the  other.76)'c?. 

32.  A  vendee  of  real  estate  has  a  lien 
tliereon  for  tlie  money  ])aid,  if  the 
.endor  refuse  to  convey;  and  the 
lien  continues  against  a  subsequent 
purchaser  with  notice  Ibid. 

33.  Chancery.  A  judgtnent  at  law 
for  a  part  of  the  purchase-money 
of  real  estate  was  enjoined  on  the 
ground  that  the  vendee  had  been 
deceived  by  the  vendor  as  to  the 


title,  and  had  remained  ignorant  of 
the  defect  therein  until  after  the 
rendition  of  the  judgment. — Fitch  v. 
Polke 564 

34.  The  answer  to  said  suit  alleged 
that  the  complainant  knew  the  facts 
in  the  case  pending  the  suit  at  law, 
and  pleaded  the  same  in  bar.  Held, 
that  the  onus  pi-obandi  was  on  the 
defendant Ibid. 

35.  At  a  public  sale  of  town  lots,  a  lot 
was  struck  off  to  a  person  for  a  cer- 
tain sum,  and  a  memorandum  of  the 
purchase  was  made  at  the  time  by 
the  clerk  of  the  sale  in  the  sale-book. 
Held,  that  the  sale  was  valid  under 
the  statute  of  frauds. — Hart  et  al.  v. 
Woods 568 

36.  The  vendor  of  the  lot  so  sold  after- 
wards tendered  a  good  conveyance 
in  fee  for  the  lot  to  the  vendee,  if  he 
would  pay  the  purchase-money,  or 
allow  the  same  on  a  note  held  by 
him  on  the  vendor.  The  tender  was 
refused.  Held,  in  a  suit  on  the  note 
by  the  assignee  of  the  vendee,  (the 
assignment  having  been  made  after 
the  tender),  that  said  purchase- 
money  was  a  legal  matter  of  set-off. 

IhiA. 

VENUE. 

See  CkiminAl  Law,  5,  6,  7.    Indict- 
ment, 24. 

An  objection  to  a  declaration  in  trover 
because  the  venue  is  wrong  can  be 
made  only  on  special  demurrer. — 
Dumont  v.  Lockwood 576 

VERDICT. 

1.  A  verdict  against  the  defendant  in 
manslaughter  must  fix  the  punish- 
ment.— Dias  V.  The  State 20 

2.  A  verdict  finding  the  defendant 
guilty  on  one  of  several  counts  of  an 
indictment,  and  saying  nothing  of 
the  other  counts,  is,  as  to  such  other 
counts,  equivalent  to  an  express 
finding  of  not  guilty.  A  judgment 
may  be  rendered  on  such  verdict; 
and  the  proceedings  will  be  a  bar  to 
a  future  prosecution  for  any  of  the 
offenses  charged  in  the  indictment. 
—  Weinzorpflin  v.  Tlie  State 18G 

3.  The  entry,  alter  such  judgment,  of 
a  nolle  prosequi  of  the  counts  con- 
cerning which  the  verdict  is  silent, 
is  a  nullity Ibid. 

VOLUNTARY    CONVEYANCE, 
See  Conveyance,  6,  7,  8,  9,  10,  11. 
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WAKRANTY. 

See  Pleading,  13.    Saltc  of  Goods, 

1,  3. 

WIDOW. 
A  widow  has  no  claim  on  her  deceased 
husband's  estate,  relative  to  the  $100 
worth  of  personal  property  allowed 
her  by  the  act  of  1838,  if  she  fail  to 
select  the  property  before  the  sale 
of  it  by  the  executor. — Johnson  v. 
Robertson  et  al 425 

WILL. 
See  Devisk 

WITNESS. 

See  Bankrupt,  2.  Evidence,  1,  2, 
9,  15.  Practice,  12.  Right  of 
Pkoferty,  Trial  of,  2. 

1.  In  debt  against  a  constable  for  an 
escape  on  execution,  the  execution- 
debtor  is  a  competent  witness  for  the 
constable. — Bond  v.  Brady 39 

2.  In  debt  against  a  constable  on  his 
official  bond  for  a  false  return  of  a 
fieii  facias,  the  execution-defendant 
can  not  be  objected  to  as  a  witness 
for  the  plaintifi'on  the  ground  of  his 
being  interested.  —  lAmpus  v.  The 
State 43 

3.  A  executed  a  bond  for  the  delivery 
of  goods  taken  on  an  execution 
against  B,  which  goods  were  after- 
wards, on  A's  claim,  adjudged  to  be 
his,  and  were  therefore  not  delivered 
according  to  the  condition  of  the 
bond.  Held,  that  in  a  suit  by  C 
against  the  officer  for  a  false  return 
of  the  execution,  A's  execution  of 
the  delivery-bond  (he  having  been 
discharged  from  it  by  said  adjudica- 
tion) did  not  render  him  incompe- 
tent as  a  witness  for  either  party.76id 

4.  A  witness  can  not  be  impeached  on 
the  ground  that  he  had_  made  pre- 
vious statements  inconsistent  with 
his  testimony,  until  he  has  been 
asked  whether  he  had  made  such 
statements.  —  Weinzorpflin  v.  The 
Skde -.186 

5.  A  person  for  whose  use  a  suit  is 
brought  being  liable,  by  statute,  for 
costs  if  the  suit  fail,  is  not  a  compe- 
tent witness  for  the  plaintifi". — Ellison 
el  ul.  v.  Johnson 217 


6.  Nor  can  he  be  rendered  competent 
in  such  case  by  his  release  of  his 
interest  in  the  cause  of  action  to  the 
plaintiff. Ibid. 

7.  A  witness  is  not  liable  to  a  suit  for 
evidence  given  by  him  in  a  cause. — 
Grove  v.  Brandenburg ..234 

8.  A  bankrupt  is  not  a  competent  wit- 
ness, in  trover  by  his  assignee,  to 
prove  property  in  the  latter,  unless 
he  release  to  the  plaintiff  all  claim 
to  an  allowance  out  of  his  estate,  aa 
well  as  to  the  surplus. — Cvily  v. 
.Ross 312 

9.  If  the  subscribing  witness  to  a  bond 
reside  out  of  the  State,  the  plain- 
tiff may  prove  his  handwriting, 
although  the  defendant  have  pro- 
cured hLs  deposition,  and  filed  it  iu 
the  cause.  But  if  after  a  refusal  in 
such  case  to  receive  evidence  of  the 
handwriting  of  the  witness,  the  plain- 
tiff resort  to  the  deposition  to  prove 
the  execution  of  the  bond,  such  refu- 
sal can  not  be  assigned  as  error. — 
The  State  v.  Bodly  et  al 355 

10.  The  defendant  can  not  introduce  a 
witnes.s  to  prove  facts  which,  if  true, 
would  show  that  the  witness,  and 
not  the  plaintiff,  was  entitled  to  th« 
subject-matter  of  the  suit, — Jacobs  v. 
Finkel 43i! 

11.  The  circumstance  that  a  person 
has  executed  an  appeal-bond  in  the 
name  of  the  plaintiff,  and  as  his 
attorney  in  fact,  in  the  case  of  an 
appeal  from  a  justice's  judgment, 
does  not  render  him  incompetent  as 
a  witness  for  the  plaintiff  on  the 
trial  of  the  cause  in  the  Circuit  Court. 
— Bradbury  v.  Dougherty 467 

12.  Evidence  of  the  declarations  of  a 
witness,  made  out  of  Court,  that  he 
is  interested  in  the  suit  is  inadmis- 
sible to  prove  him  incompetent. — 
Griggs  v.  Voorh  ies  el  al 561 

13.  To  permit  a  party  to  ask  a  witness, 
whom  he  had  previously  called  and 
examined,  and  whose  testimony  was 
unimjieached,  whether  he  had  any 
interest  in  the  suit,  is  irregular,  but 
can  not  be  assigned  for  error.. ..Ibid. 

WRIT  OF  INQUIRY. 

See  Bills  OF  Exchange,  8.  Inqutby, 

Writ  of. 


WRONG  NAME. 
See  Pleading,  4. 


END  OF  VOLUME  VII. 

(720) 


